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PRliFACE TO THli SEVENTH EDITION. 

SiNCK the last edition of this treatise was ])tiblishecl, the legal 
profession has sustained an irreparable loss in the death of both Sir 
hVcderick Poilock and Sir D. F. Mulla. Each of them has made 
a memorable and permanent contribution to the legal literature of 
his own country. Sir Frederick Pollock’s writings are known and 
admired in every country in the world where the science of juris- 
prudence is held in honour; ahd all Indian lawyers can testify to 
Sir Dinshah Mulla’s great achievement in elucidating and expound- 
ing the principles of so many Branches of Indian law. 

In undertaking the preparaflon of a new edition of a work 
bearing the names of both these eminent men, the present Editor 
is conscious that he has assumed a heavy responsibility; but it is a 
privilege that he values highly to be associated with a book which 
hy reason of the reputation of its authors as well a,s by its own 
merits has secured so firm a place the affection and esteem of 
Indian lawyers. 

The difficulty of deciding to jvhat extent it is permissible to 
alter or rewrite the language of the original authors is one which 
confronts all who edit text-hooks with a long-established reputation. 
There arc some books, of which Dicey’s " Law of the Constitution ” 
is a good example, whei'e it is pas.sible to preserve the original text 
and to tlraw attention in a separate Introduction to those pifrls of it " 
which later investigation or opinion has shown to rcipiivc nioditic.i- 
tion or even correction, (tut that rtMirsc U unpracLtcahlc in the ca.se 
of ri text-book dealing with one of die most univcr.sal of human re- 
lationships, which must be coutBiually adapting itself hy means of 
judicial interpretation to the needs of successive generations of tnen. 
No doubt this process of adaptaiion and modification will be more 
marked in a country wliere, as'in England, the law of contract ism 
still very little affected by the statute book ; but though in India the 
greater part of the law has been codified, the sas^ie process is still 
at work, even if to a more limiled extent. The authors of this book 
did not hesitate in the second and subsequent editions for which 
were JbemselVes 'responsible to alter or adapt in lire light of 
judicial decisions or of further consideration what they had pre- 
wously written ; and the Editor conceives that he will not do wrong 
if he follows lh,eir esmmple, though he has preserved the authors’ 
owir language wherever it was possible to do so. Nevertheless, he 
cminot refrain iroip observing that the lime is ppt far distant when 
a 'more complete recension of the book may become necessary. A 
treatise on an ever-growing and expanding branch o'f the law, 
though the frame-work of the original book can bS preserved, must 
from time to time require jn part to be substantially rewritten. 

It is interestitog to observe that judgments of the Privy Coun- 
in at lea.sl four instances Confirmed the opinion expressed! 
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by^ the aul'liort on important points, which at the 'daLe of the Iasi 
edition were still undecided. The Hditor has been surprised to fnd 
on how many matters there are still difl'erenccs of opinion between 
one High Court and another; and the latter fact reinforces the need, 
which lias been long apparent, for a final appellate tribunal sitting 
on Indian soil, whether or not a further appeal is to b^; permitted by 
leave to the Privy Council. It is to be regretted tliat those in aulho- 
rit}'- have not yet seen fit to invest the Federal Court with this ex- 
tended jurisdicjl ion. 

The multipl 3 dng of Caw Reports'has been the subject of adverse 
criticism in India as elsewhere. After his study of *thc innumera- 
ble cases on the Indian Contract rAct which have been decided in 
fndia since the last edition of this" book, the Editor finds himself in 
cordial agreement with the critics; and he cannot doubt that this 
increase in the number of cases reported, often on points of no 
general interest or involving questions of fact only, tends to obscure 
the law and niake it more uncertain. It has occurred to him that 
the addition to the references.^ in the foot-notes of the name of the 
judge by whom the case was decided miglit in course of time by a 
process of evolution o* natural ^select! on lead in greater authoriljr 
being attributed to some judicial pronouncements than to other. s, 
just as it is said that gi-eater weight is given in the United Slates 
courts to the judgments of the courts of certain Suites of the Union 
than to others. He commends the idea to the considei-ation of the 
profession; hut in the meanwhile it appears that the only effective 
remedy for the present state of things lies in the hands of the courts 

themselves. "* - ■ in -- ■■ ■ 

The Editor desires in conclusion to aclcnowledge the cOTlStfrm; 
help and advice which he has received from Sir Brojendra Lai 
Mitter, K.C.S.I., Advocate-General of India, whose knowledge and 
experience have been freely placed at higi service. He has also 
'benefited by consultation on particular points with the I-Ion’ble Sir 
Srinivasa Varadachariar, a former colleague in the Federal Court. 
He is much indebted to Mr. K. S. Shavaksha, Barrister-at-Law, 
for his assistance and for seeing Ihe* book through the press ; and 
to Mr. K. V. Padmanabhan, of the 'Federal Court staff, who has 
verified all the references with industry and’ accuracy. 

It is believed that all new cases repoi'ted down to December, 
1943, have been examined. The Editor has exercised his dibcretion.. 
with regard to those which should be cited ; but he bglievea.l^i^f'^veiy 
case worth mentioning has been included, and in cases of doubt he 
has thought it desirable to err on the safe side. A fejf cases reported 
while the book was being printed have also been included. 

He now submits this, the seventh edition of the work, to the 
judgment of meihbers of the legal profession in India. 


Delhi Uhivebsitv, 
March, 1944 . 


M.L.G. 



PREFACE TO THE FIRST EDITION. 

The Indian Contract Act is in effect, and for tfce reasons ex- 
plained in our commentary on the first section, a code of English law. 
Like all codes based on an existing authoritative doctrine, it assumes 
a certain knowledge of the principles and habits of thought which are 
embodied in that doctrine. But, "Unlike European codes, it has to 
be applied in practice by magistrates and pleaders to whom the 
materials and surroundings of its own system are unfamiliar. It 
seems proper, therefore, that editors of an Anglo-Indian Code 
should give a pretty full exposition of those fundamental notions in 
the Common Law which are concisc^^ declared, with or without 
modification, by the text. How far they have in fact been modified, 
and whether by deliberate design or by accident in the execution, 
is a question of interpretation depending not on the text alone, 
but on its relations to the English authorities which the framers of 
the code had before them, and to the subsequent development of 
English law. My first object has been to make those relati«v3 as 
clear as possible. For this purpose 1 have given more elementary 
explanation than would be required in a treatise addressed only to 
English lawyers or to practitioners in the High Coiuts, while I havt 
(itij-lmvottieil to avoid entering on details of procedure and other 
purely English technical matters "beyond what was necessary for 
understanding the substance of the authorities. 

We also have by this lime a, considerable number of reported 
Indian decisions on the Act. As’it did not seem to me possible for « 
an English lawyer who had not practised in India to deal adequately 
with these, I consented to undertake this edition only on the terms 
of the Indian cases being collected and digestcd.by a competent per- 
son within the jurisdiction. Accordingly this task wa.s entrusted 
— i ia -Mr. D. I^. Mulla, who has performed it, so far as I can judge, 
completely and tailhfully. I do not profess to have verified all his 
references, but I Tiave verified and considered enough of them to be 
satisfied that his work is trustworthy. With the form of it T have 
interfered as little as might be, though some rearrangement and 
recasting was ne(MifuJ in order to combine Mr. Mulla’s portion with 
my' own in continuous ^hole. The result is that\Mr. Mulla, while 
he is answerable for the inclusion of all Indian reported cases which 
ought to be cited for the use of practitioners, is'not necessarily 
answerable for the distribuUon of them as appropriate to this or 
that section, or for the opinions expressed. At the same lime I 
hgvq^l^om found occasion to differ with Mr. Mulla. Much oftener 
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I have been a!)le lt> slrenglhen his concliisioiih h}^ Uic analogy of 
recent Rnglish cloclrine, and to stale them with increased conridd*nce. 

The pre-icnt commentary it. critical as well as explanatory. The 
criticism unavoidably fallows the Act section by section, and is 
therefore broken up into many comments on detail^ In order to 
give a general notion beforehand of the causes which have made it 
necessary, and the spirit, T trust ,no captious one, in which it Avas 
undertaken, I. now repeat the words I used in an unsigned review 
■of Dr. Whitley Stokes’s " Ang]o-Ii>dian Codes ” on the i)ub1ication 
of the first volume in 1887: “Every written law which goes beyond 
mere regulation of details is a wprft of art: it can no more afford 
to dispense with unity of design and continuity of execution than a 
momimenlal building. It should proceed from one mind, or from 
very few minds working in intimate association, and it should be 
framed, if not by one hand, at least under uniform, general direction 
and by hands trained in one school. Where these conditions 
cannot be Satisfied in thtf first instance, the next best thing 
is to secure a certain measure of uniformity by careful authoritative 
revision in the final .<ifage. Jn England even this is seldom attain- 
able. . . The Government of fndia is less hampcrctl, though not 
(luite so free as might be supposed, and it may be said to have made 
good progress in founding a school of legislative composition. The 
result obtained are, on the whole, worthy of the .succession of dis- 
tiiigmslied men whose services in the Governoi'-Gonend’s Council 
are commemorated by Mr. Whitley Stokes; and wc must adil that 
no small share of tlatt.. Iabour and the credit belongs to Mr. Stokes 
himself. Still there has neen in some 'gaL*5g8'‘y Wtfl'fl HI' 

Measures long held in suspense, perhaps by excessive scruples, have 
been finished and passed in something like haste. Not only the 
work of different hands, but work done from quite different points 
of view, has been pieced together'with an incongruous effect. . . . 
Another source of unequal workmanship, and sometimes of positive 
error, is that the framers of the Indian Codes, and of the Contract 
Act in particular, were tempted to borrow a section here and a sec- 
tion there from the" draft Civil Code of New York, an infliction 
which the sounder lawyers of that State have been happil)' succosssi.. 
ful so far in averting from its citizens. This code i§ in our opinion, 
and we believe in that of most competent lawyert who have exa- 
mined it, about the worst piece of codificatidn ever Droduj g fi d »w*"It"T5“ 
constantly defective and inaccurate, both in apprehendin'g the rules 
of law which it pui^orts to define and in expressing the draftsmap,’s 
more or less satiffactory understanding 'of'them. * The clauses ’on 
fraud and misrepresentation in contracts — which are rather worse. 
If anything, than the average badness of the whole— were most un- 
- fortunately adopted in the Indian Contract Act. Whenever this Act 
is revised everything taken from Mr. "Dudley Field’s code should 
be struck out and the sections carefully recast after ind^pfijident 
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examination of "Ihc bc.sL authorities.” In fact, tlic Contract Act 
l^assed llirough not Jess than three distinct .stages. First, there was 
the draft prepared in lingland by the Indian l.aw Cominis.sion, tmi- 
forni in style and possessing great merit as an elementary statement 
of the combined eiTect of common law and equity doctrine as under- 
stood about forty years ago. By the courtesy of the Endia Office 
I have had the use of this draft, and it is often refcri'ed to in the 
commentary for comparison with the final text of the Act. Next, 
this was revised and in parts elaborated by the Legislative Depart- 
ment in India. The borrowing from the New York draft Code 
seems to belong to this phase. Lastly, Sir James Stephen made 
or supenHsed the final revisioh,*and added the introductory defini- 
-tions, which are in a wholly diffefl-ent style and not altogether in har- 
mony with the body of the work. Evidently this process could not 
satisfy the conditions of a model code. Tt is much to the credit of 
the workmen that the result, after allowing for all di'awbacks, was 
u generally sound and useful one. 

In manj'^ of the arguments and .some of the judgments in the 
reports of the Indian High Courts there ai>pear.s, if 1 mistake not, 
a tendency to follow English authtyritics too*literally (though in any 
case they are not positively binding on Indian Courts), considering 
only what the Courts actually decided in ICnglaud, and not what they 
would have decided if their office had been to apply the principles of 
the Common Law to the facts of fndian society. The best way to 
counteract such a tendency is not to neglect the letter" o£ English 
judgments, which is not practicable and would not be useful, but to 
enter more fully into their spirit and cH'^tinguish their permanent 
irom their local and accidental elements. To this object I have 
ondeavoui'ed, within the bounds*of by undertal ing, to contribute. 

Lixcoln's Inn, F . P . 

May, 1905. 
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THE 

INDIAN CONTRACT ACT 

(ACT IX OF 1872). 


Whereas it is expedient to define and amend certain 
amiiie parts of the law relating’ to contracts; 

It is hereby enacted as follows: — 


Prelim cnary. 

1 . This Act may be called the Indian Contract Act, 
Short title. 1872. 

Extent. It extends to the whole of British., 

Commencement. India; and It shall come into force on 
the first day of September, 1872.^ 
The enactments mentioned in the schedule hereto arc 
Enacimenis repeal- repealed to the extent specified in the 
tnird colntnn thereof; but nothing here- 
in contained shall affect the prouisions of any Statute, Act 
or Regulation not hereby expressly repealed, nor any usage 
or custom of trade, nor any incident of any contract (a), 
not inconsistent with the provisions of this _Ac\. 

Repeal. — ^The portion in italics has been repealed by the 
Repealing and .^mending Act, 1914. The Schedule also has been 
repealed by the same ^ct. 

law anterior to Contract Act, Introduction o£ English Law 
into India. — ^The charters of the eighteenth century which esta- 
blished Courts of justice (6) for the three presidency towns of 


(a) The words “not inconsistent 
with the provisions of this Act” are 
not to be connected with the danse 
“nor any usage or custom of trade.”. 
In the section as cited by the Privy 
Council there is no comma after “con- 
tract”: IrraiJbaddy Flotilla Co. v. 


Bugwandas (1891) 18 I. A. 121, at 
p. 127; 18 Cal. 620, at a. 627. See 
further under “ Saving of usage or 
custom of trade, etc., below. 

(b) These were at first the Mayors’ 
Courts, which, in Calcutta, were 
superseded by the Supreme Court in 
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Calcutta, Madras, and Bombay, introduced into their jurisdictions 
the English common and statute law in force at the time (c) so 
far as it was applicable to Indian circumstances (d). It is, however, 
a matter of controversy whether English law was introduced by 
the charter of 1726 (13 Geo, I.) so as to extend to India the statutes 
passed up to that date only, or subsequently also by the charters of 
1753 and 1774 so as to embrace statutes up to 1774 {e). 

Introduction of native Law of Contract into India. — ^The 
indiscriminate application of English law to natives of India within 
the jurisdiction of the Supretpe Courts led to many inconveni- 
ences (/). To obviate this, the statute of 1781 (21 Geo. III. c. 70, 
s. 17) empowered the Court at Calcutta (being therf the Supreme 
Court), and tlie statute of 1797 (37 Geo. III. c. 142, s. 13) empowered 


1773, and finally by the High Court 
in 1862, The Mayors* Courts in 
Madias and Bombay were feplaced, 
in 1797, by the Recorders' courts. The 
Recorder's Court i(L Madras was 
abolished in 1799, and that in Bombay 
in 1823, and a Supreme Court was 
established in its stead, which again 
was superseded by a High Court in 
both places in 1862, 

(c) Though this view of the in- 
troduction oC English law into India 
was pronounced incorrect and un- 
reasonable by the Indian Law Com- 
missioners in their celebrated lex loci 
Report of 31st October, 1840, it may 
now be taken as an accepted doctrine. 
The Commissioners maintained that 
neither the Hindu nor the Malv>- 
medan law was the lex loci of British 
India, as it was so intei woven with 
religion as U> be unfitted for per- 
sons professing a diSerent faith, an‘d 
they held that, there bring no lex~ 
loci, the English law became ipso 
jure the lex- loci when any part of 
British India became a possession of 
the British Crown, and binding upon 
all persons who did not belong to the 
Hindu or Mahomedan community. 
They recommended the passing of 
an Act declaring a lex loci for 
British India founded on the English 
Law, but the recommendation was 
never carried into effect. See in 
this connection Naoroji v. Rogers 
(1867) 4 B.H.C. 1, 17-26; The 
Indian Chief (1801) 3 Robinson 
Adra. pp. 28, 29, where Lord Stowell 
showed a much juster undf;rstanding 


than the Indian Law Commissioners 
of tlie nature of Asiatic personal 
law; and the cases cited in tlie next 
note'. 

(d) Thus it has been held that the 
Statute of Mortmain, 9 Geo, TI, 
c. 36, docs not apply to India (Mayor 
of Lyons v. East India Co. (1836) 
1 M.I.A. 175; 43 R.R. 27, 83); 
similarly the law as to forfeiture for 
suicide (Adv.-Gen. of Bengal V. 
Raaiee Sumonioye Dossee (1863) 9 
M.I.A, 391) and the law as to main- 
tenance and champerty (Ram 
Coomar v. Chwnder Canto Mooker- 
jee (1876) 4 I, A, 23) do not apply 
to India, as not being applicable to 
Indian circumstances. 

(e) This question has not only an 
historical interest, derived from tlie 
trial and conviction of Huncomar 
under the English statute of 1728 (2 
Geo. II, c, 25) . According to the 
view that only the statutes up to 1726 
were introduced into India, the con- 
viction under th^ statute of 1728 
would bo illegal. It would, how- 
ever, be legal" according to the other 
view, and that view was maintained 
by Sir James Stephen in bis Nun- 
comar and Impey, vol. ii. See Ilbert 
on the Government of India, pp. 34, 
35. 

(/) Cowell’s Courts and Legisla- 
tive Authorities in India, 6th ed. 

^”4er the Regulating Act, 
J773} the Supreme Court of Calcutta 
practically exercised a general juris- 
diction over the whole of Bengal. 
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the Courts of Madras and Bombay (being then the Recorders' Courts) , 
to clclermine all actions and suits against the inhabitants of the said 
towns, provided that their succession and inheritance to lands, rents, 
and goods, and all matters of contract and dealing between party 
and party, should be determined in the case of Mahomedans by the 
laws and usages of Mahomedans, and in the case of Gentoos 
(Hindus) by the laws and usages oi Gentoos, and where only one 
of the parties should be a Mahomedan or Gentoo by the laws and 
usages of the defendant (g). The effect of these statutes was to 
supersede English law so far as regards Hindus and Mahomedans 
in the case of contracts and other matters enumerated in the statutes, 
and to declarp the right of Hindus and Mahomedans to their own 
laws and usages. The iresult was that in a suit on contract, fotr 
instance, between Hindus, the Hindu law of contract was applied, 
and the Mahomedan law in the case of a contract between 
Mahomedans, and this continued up to the enactment of the Indian 
Contract Act. 

• 

Native Law of Contracts as administered by High Courts. — 
The statute of 1781 applied to the Supreme Co«rt at Calcutta, and 
the statute of 1797 applied to the Recorders’ Courts in Madras and 
Bombay. In 1862 High Courts were established for each of the 
presidency tow’ns of Calcutta, Madras, and Bombay, but the same 
personal law continued to be administered to Hindus and Maho- 
medans, and is administered to them even at the present day subject 
to legislative enactments. Turning to matters of contract, the 
Hindu law of contract was in fact applied by the High Courts in 
the exercise of their original jurisdiction to Hindus, and the Maho- 
medan law to Mahomedans, up to the passing of the Contract Act 
in 1872. altliough the Courts to which the statutes of 1781 and 1797 
were applicable had been abolished. The preseiwation of this juris- 
diction appears to be accounted for by the charters of the High 
Courts. Taking the case of the Calcutta High Court, the combined 
effect of the Letters Patent of 1862 (cl. 18) and of, the amended 
Letters Patent of 1865 (cl. 19) (h) was to render it incumbent upon 
the High Court to apply in the exercise of its ordinary original civil 
jurisdiction the same law or equity that would have been applied by 
the Supreme Cdui-t. Now, the law or equity applied by the Supreme 
Court being under the statute of 1781 the Hindu law of contract to 
Hindus, and the Mahomedan law of contract to Mahomedans, the 
provision in that statute for appl3nng the native law of contract to 


(flr) For similar Indian enact- 
ments, see note (/), infra. 

(h) “And we do further ordain 
that with respect to the law or equity 
to be applied to each case coming be* 
fore the said High Court of Judi- 
cature at Fort William in Bengal in 


the exercise of its ordinary original 
civil jurisdiction, such law or equity 
shall be the law or equity which 
would have been applied by the said 
High Court to such case if these 
Letters Patent had not issued." 
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natives became incoi’porated by implicalioii in Uie charters of 1862 
as well as 1865, and in this manner that provision came to liave effect 
in the High Court. This was, however, subject to the legislative 
powers of the Goveraor-CJeneral in Council as provided by the forty- 
fourth clause (*) of the charter of 1865. The Indian Legislature 
had, therefore, the power to alter by legislative enactment the provi- 
sions of cl. 1 9 of the charter, and this is done in the case of contracts 
by the Indian Contract Act. The result is that notwithstanding lire 
provisions of cl. 19 of the charter of 1865, which directs the High 
Court to apply the same law or equity that would have been applied 
by the Supreme Court (ie., to apply, inter alia, the native law of 
contract to natives), the High Court has now to administer the law 
as laid down in the Indian Contract Act, whether the parties to the 
suit be Hindus, Mahomedans, or otherwise (/). In other words, 
the '* law or equity ” required to be administered by the High Court 
under cl. 19 of the amended Letters Patent is, in matters of contract, 
modified by the Indian Contract Act and other enactments relating 
to particular contracts, ^ibject, however, to any law made by the 
Governor-General in Council, the High Courts are still bound, in 
the exercise of their ordinary original civil jurisdiction, to apply 
the native law of contract to natives as comprised in the expression 
" law or equity ” in cl. 19. 

As respects the Pligh Courts in Madi'as and Bombay, the statute 
of 1797 contained a provision similar to that of the .statute of 1781 for 
applying Hindu law to Hindus and Mahomedau law to Mahomedans. 
The statute of 1797, however, applied to the Recorders' Courts in 
■ Madras and Bombay. Those Courts were superseded by a Supreme 
Court in Madras in 1799, and in Bombay in 1823. The charter of 
the Supreme Court of Madras and that of the Supreme Court of 
Bombay contained similar provisions for the application of Hindu 
and Mahomedan law. The " fcaw or equity ” administered by the 
Supreme Courts in Madras and Bombay thus consisted in the appli- 
cation of Hindu law to Hindus and Mahomedan law to Mahomedans, 
and the same*" law or equity ” is directed to be applied by the High 
Courts in Madras and Bombay, by virtue of their charters (which 
closely resemble those of the Calcutta High Court), to cases coming 
before those Courts in the exercise of their ordinaiy original civil 
jurisdiction. S. 17 of the statute of 1781 and.s. 13 of the statute 
of 1797 referred to above have been repealed by the Government of 
India Act, 1915. S. 112 of the latter Act reproduced the sections 


(i) “Ancl "we do further ordain 
and declare that all tlie provisions o£ 
these our Letters Patent aie subject 
to the legislative powers of the 
Governor-General in Coimcil, exer- 
cised at the meetings for the purpose 
of making laws and regulations, and 
also of the Governor-General in 


cases of emergency under the provi- 
sions of an Act of the twenty-loui th 
and twenty-fifth years of our leign, 
chapter sixty-seven, and may be m all 
respects amended and altered there- 
by." 

(/) See Madhub Chutider v. Raj- 
Looinar Doss (1874) 14,B-L.R. 76. 
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almost verbatim. This section in turn has been repealed by the 
Government of India Act, 1935, and reproduced in sec. 223 of 
that Act. 


Law administered in Mufassal Courts. — ^The old Bengal 
Regulation III of 1793 (s. 21) directed the Judges in the Zilla and 
Cily Courts in cases where no specific rule existed to act according 
to justice, equity, and good conscience. Similar provisions occurred 
in the Madras Regulation II of 1802, s. 17. Both these regulations 
are now rq)ealed, but the direction to act, in the absence of any 
specific rule, according to justice, equity and good conscience, still 
retains its place in the Bengal Ci-^ Courts Act, 1887, s. 37, and in 
the Madras Civil Courts Act, 1873, s. 16. 

As to the Courts in the Mufassal of Bombay, the Bombay Regu- 
lation IV of 1827, s. 26, which is still in force, provides that the law 
to be observed in the trial of suits shall be Acts of Parliament and 
Regulations of Government applicable to the case; in the absence of 
such Acts and Regulations, the usage of the country in which the 
suit arose; if none such appears, the law of the defendant, and in 
the absence of specific law and usage, equity and good conscience. 

The expression " justice, equity, and good conscience ” has been 
interpreted to mean the rules of English law so far as they are appli- 
cable to Indian society and circumstances (k). This expression also 
occurs in Indian Acts relating to Civil Courts in other parts of British 
India (/). 


Applicability of the Act, — ^The second clause of s. 1 of tlie . 
Act says in the most general terms that the Act is to extend to the I 
whole of British India. These words are large enough to include alb' 
Courts and persons of all denominations. The third clause of s. 1 
provides that nothing contained in the Act shall affect the provisions 
of any statute not thereby expresslji^ repealed. The schedule of thei 
Act enumerates the enactments repealed by the Act, but this enume- 
ration does not include the provision in the statutes of 1781 and 1797 
directing Hindu law to be applied to Hindus and Mahomedan law 


(.k) Waghela RajscHiji v. Shekk 
Masludin (1887) 14 l.A. 89, 96; 
11 Bom. 551, aSCl; Dada v. Bahafi 
(1865) 2 B.H.C. 36. 38; fVebbe v. 
Leiter (1865) 2 B.S.C. 52, 56. 

(0 The Bengal, Agra and Assam 
Civil Courts Act, 1887, s. 37; the 
Punjab Laws Act, 1872, s. S; the 
Central Piovinces Laws Act, 1875, 
ss. ^6; the Oudh Laws Act, 1876, 
s. 3; and the Burma Laws Act, 1898, 
s. 13. Originally the words were 
bj'nonymous with the rules of natu- 
ral reason, or the law of nature; but 
“ an Englishman would naturally 
interpret” them "as meaning such 


rules ot English law as he happened 
to know and considered applicable to 
the case ” . Ilbert, Government of 
India, 2tid ed. 330. Thus the Com- 
mon Law has acquired in India a 
kind of moial predominance like that 
which Roman law obtained, under 
the name of "written reason," in 
various regions of Continental 
Europe where it was not lecognised 
as having positive authority, especi- 
ally in the cuslomaqr- law provinces 
of France under the old monarchy. 
Cp. Pollock, The Expansion of the 
Common Law, pp. 132 — 134. 
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to Mahoraedans. This circumstance gave rise, in Madhub Chunder 
V. Rajcoomar Doss (tn), to a question as to the applicability, of the 
Contract Act to Hindus in cases coming before the High Court in 
the exercise of its original civil jurisdiction. The parties to the suit 
were Hindus, and the case came before the High Court of Calcutta 
in the exercise of its original civil jurisdiction. On behalf of the 
plaintiff it was contended that the Contract Act did not apply, and 
that the case was governed, as provided by s. 17 of the statute of 
1781, by the Hindu law of contract, which, it was alleged, did not 
render an agreement in restraint of trade void, as was done by s. 27 
of the Act. It was, however, hel^ that the Act did apply to Hindus, 
having regard to the general words used in cl. 2 of the section; as 
respects the non-repeal of the statute of 1781, it was said that it was 
not necessary to repeal it, as the Supreme Court to which it applied 
had been abolished, and there was nothing left to which it could apply, 

, Scope of the Act. — ^The Contract Act does not profess to be a 
icomplete code dealing with the law relating to contracts. As appears 
from the preamble, the AS: purports to do no more than define and 
amend certain parts of that law. No doubt it treats of particular 
contracts in separate chapter*, but there is nothing to show that the 
Legislature intended to deal exhaustively with any particular chapter 
or subdivision of the law relating to contracts (»). 

In Ramdas v. Amerchand & Co. (o) the point for decision was 
whether a railway receipt was an " instrument of title ” within the 
meaning of s. 103 of this Act. It was contended that it was not, 
for the following reasons; First, that the Indian Contract Act was 
•primarily a co nsoli dating Act, and therefore ought, in default of a 
clear expression to the contrary, to be read as embodying the law as 
existing when it was passed. Secondly, that it was improbable that 
the Indian Legislature could have taken the lead in a legal reform for 
which English had to wait untilTthe passing of the English Factors 
Act of 1877. In dealing with these arguments, the Privy Council said : 
" Their Lordships cannot attach any weight to either consideration. 

I The Indian Ojntract Act recites the expediency of defining and 
amending certain parts of the law relating to contracts. It is there- 
fore an amending as well as a consolidating Act, and beyond the 
reasonable interpretation of its provisions there is no means of deter- 
mining whether any particular section is intended to consolidate or 
antend the previously existing law. Again their Lordships do not 


(w) (1874) 14 B.L.R. 76. 

(«) Irravttoddy Flotilla Co. v. 
Bugwandas (1891) 18 I. A. 121; 18 
Cat. 620, 628, fi29, cited in Jtoaladuii 
R. Pitlaniy. BcnsUal Motilal (1929) 
56 I. A. 174, at p. 178. "The Act, 
so far as it goes, is exhaustive and 
I imperative”: Mohori Btbee v. 


Dhurmodas Ghose (1903) 30 l.A, 
114, 125; 30 Cat. 539, 548; Gaicmoii 
Moreshwar v. MoreshTuar Madan 
A.I.R. 1942 Bom. 302; 44 Bom. 
L.R. 703 ; 203 I.C. 261. 

Cp) (1916) 43 l.A. 164, 170; 40 
Bom. 630, 636. 
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* 

see any improbabilily in tlje Indian Legislature having taken the 
lead in a legal reform. Such a reform may have been long recog- 
nized as desirable without an opportunity occurring for its embodi- 
ment in a legislative enaptment, and it may well be that the opportu- 
nity occurred sooner in India than in this country, where the- calls 
for legislative action are so much more numerous.” 

How far native Law of Contracts is still in force. — ^As stated 
above, the Contract Act does not cover the whole field of contract 
law. In cases, therefore, not provided for by the Contract Act or 
other legislative enactments relating to particular contracts, it is 
incumbent upon the High Courts, ki the exercise of their original 
jurisdiction, to, apply the Hindu law of contract to Hindus and the 
Mahomedan law of contract to Mahomedans. This is because of 
the provisions of the charters of those Courts noted above, which 
substantially continued the direction in this respect of the Acts of 
1781 and 1797 (/>). As an instance of the above proposition may 
be mentioned the rule of the Hindu l^w of contract known as I 
damdupat, according to which interest exceeding the amount of theft 
principal cannot be recovered at any one time (^g). This rule isV 
still in force in the Bombay Presidency (r) and in the presidency 
town of Calcutta (j), but it is not recognised outside that town (f) 
or in the Madras Presidency («)- There is, however, a difference 
of opinion as to whether the rule is abrogated by the Transfer of 
Property Act, 1882 («/), as regards interest on mortgages governed 
by that Act. It has been held by the High Court of Madras that it 
is (w) : by the High Court of Bombay {x) and Calcutta (y), that 


(/>) It will be seen from what is 
said above that the statement in 
Ilbert, Government of India, 2nd ed. 
p. 327, is not formally accurate so 
far as it implies that these provisions 
are still in force by virtue of the 
Acts themselves: yet in MadhwaSid- 
hanta v. Venkataramanjulu (1903) 
26 Mad. 662, 670, the Act of 1797 
was assumed to be still in force, 

(g) See The Rule of Damdupat, 
by Framjee R. 3/icajee, in Joum. 
Sof. Comp. Legisl, for December, 
1900, at p. 464. 

(r) Dhotidu v. Naraym (1863) 1 
B.H.C. 47; Khtishalchand v. Ibra- 
him (1866) 3 B.H.C.A.C. 23; 

Nathubhai v. Mtilchand (1868) 5 B. 
H.C.A.C. 196; Hakma Manji v. 
Mei-nan Ayah (1870) 7 Bom.H.C. 
O.C. 19; Pavasnagav. Govind (1873) 
10 Bom.H.C. 382; Ramckandra v. 
Bkimrav (1877) 1 Bom. 577; Ganpd 
V. Adarji (1877) 3 Bom. 312; 
Dawood V., Vulluhhdas (1893), 18 


Bom. 227; Go pal Ramchandra v. 
Gangaram Anand Shet (1895) 20 
Bom. 721, over-ruling Skri Ganesh 
V. Keshavrav (1890) IS Bom. 625; 
Ilarilal v, Nagar (1896) 21 Born. 
38; All Saheb v. Shabji (1895) 21 
Bom, 85. 

(j) Nobia Chunder v, Romesh 
Chunder (1887) 14 Cal. 781. 

(t) Het Naram v. Ram Deni 
(1883) 12 C.L.R. 590. 

(m) Annaji Ron v. Ragubai (1883) 
6 Mad.H.C. 400. 

(v) See 55. 86 and 88 of the Act. 
Both Uiese sections have been repeal- 
ed by the Code of Civil Procedure, 
1908^ and are reproduced in that 
Code in O, 34, rr. 2 and 4. 

(w) Madhwa Sidhanta v. Venkata- 
ramanjulu (1903) 26 Mad. 662. 

(*■) Jeewanbai v. Moffordas (1910) 
35 Bom. 199. 

( y) Kunja Lai v. Narsamba ( 1915)' 
42 Cal. 826; 31 I.C. 6. 
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it is not. Another instance is the rule applicable to T-Iindus gfovernccl 
by the Mitakshara law in the Bombay Presidency, that in the case 
of a debt wrongfully withheld after demand of payment has been 
made, interest becomes payable from the date of demand by way of 
damages. This rule, according to tlie Bombay High Court, is not 
affected either by tlie Interest Act, 1839, or by the Contract Act (a). 
The rule, however, is not applied to Hindus in the Madras Presi- 
dency (a). But such cases are very few, and the native law of con- 
tract may, for all practical purposes, be regarded as having been 
superseded by the Contract Act and other enactments relating to 
particular contracts. ^ 

Acts and Regulations not expressly repealed. — The laws i 
made by the Legislatures for the Presidencies of Bengal, Madras, 
and Bomba}', before the dale of the Government of India Act, 1833 j 
(3 & 'I Will. IV. c. 8S), were known as " Regulations.” The statute / 
of 1833 established a legislatui-e for the whole of British India, and 
the laws made under JJial statute, and the subsequent enaclraeuls 
modifying that statute, arejenown as “ Acts." As regards the Regu- 
lations, it may be stated tKat a major part of them has been repealed 
by subsequent Indian legislation. Among the Acts relating to parti- 
cular contracts and not expressly repealed by the Contract Act may 
be mentioned the following ; the’ Interest Act, 1839, the Usury Law.s 
Repeal Act, 1855, tlie Indian Bills of Lading Act, 1856, the Work- 
man’s Breach of Contract Act, 1850 (now repealed), the Merchant 
Shipping Acts (English) of 1854 and 1859, the Carriers Act, 1865, 
and tlie Policies of Insurance Assignment Act, 1866 (now repealed). 
The Acts enumerated above were passed before the enactment of 
the Contract Act. Among the Acts dealing with particular contracts 
and passed after that date may be noted the Negotiable Instruments 
Act, 1881, the Transfer of Property Act, 1882, Mercliant Shipping 
Act, 1883 (now repealed), tl*e Indiaia Emigration Act,, 1883 (now 
repealed) and the Indian Railways Act, 1890. 

Saving^of usage or custom of trade, etc. — The term ” usage 
of trade ” is to be understood as referring to a particular usage to 
be established by evidence, and perfectly distinct from that general 
custom of merchants which is part of the law of the realm and is 
to be collected from decisions, legal principles, anS analogies, and, 
according to the opinion now received, can still "be increased by proof 
of living general (not merely local) usage (6). Such- a usage remains 
un^fiecled by the provisions of lire Act, even though it may be in- 
consistent witli those provisions. lloth the reason of the thing and 


(») Sitwtadanappa v. Shirbasawa 
(1907) 31 Bom. 3S4. 

(a) Subrammia Aiyar v. Subra~ 
mania -Aiyar (1908) 18 Mad.L.J. 
245. 


(6) See Bechiumaiaitd Explora- 
tion Co, v. London Trading Bank 
118981 2 Q.B. 658; Edetsiem v. 
Sclmler & Co, [1902] 2 K.B. 144. 
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the grammatical construction of the section (c) require that the 
words “ not inconsistent with the provisions of this Act ” should 
not be connected with the clause " nor any usage or custom of trade,” 
and apply only to the immediately preceding words “ nor any inci- 
dent of any contract.” This view was taken by the Privy Council in 
Irrawaddy Flotilla Co. v. Bugwandas (d). The contrary seems to 
have been assumed by the Bombay and Calcutta High Courts in two 
earlier cases (e). Both these cases were considered by the Privy 
Council in the above case. In both tlicse cases, again, the opinion 
was cxpressed^by the Bomba}' and Calcutta High Courts that the 
liability of a common carrier unde*- the common law of England, 
which renders Jiim liable for all loss or damage to goods except when 
caused by tlie act of God or the King’s enemies, was a “usage of 
trade,” the one Court holding that it was inconsistent, and the other 
that it was consistent, with the provnsions of the Contract Aet. In 
the Privy Council case cited above, their Lordships were inclined 
to the opinion that the liability of a common^carrier under the English 
common law as an insurer of goods was not a usage of trade, hut 
an " incident ” of the contract quite consistent witjj the provisions of 
the Act. Such an incident is not inconsistent with the provisions of 
ss. 151 and 152 of the Act, having regard to the words “ in the 
absence of any special contract” occurring in s. 152. All these 
cases are considered moi-e fully in. the notes 1o s. 151. See also as 
to " usage of trade ” in the case of High Court attorneys, s. 171 
and In rc McCorkindale (/), tliere cited. 


Not inconsistent with the provisions of this Act. — A stipu- 
lation in a contract of guarantee that the surely shall not have the 
benefit of s. 133 has been held to be inconsistent with the Act (g'). 


Evidence as to usage of trade. — ^In this connection may be 
noted tlie provisions of s. 92 (5) of Uie Indian Evidence Act, 1872, 
which enacts that, though a contract may be in writing, oral evidence 
may be adduced to prove any usage or custom by which incidents 
not expressly mentioned in the contract are usually an^xed to con- 
tracts of that description, provided that tlie annexing of such incident 
would not be repugnant to, or inconsistent with, the express terms 
of the contract ^h). And- further such incident should not be in- 


fer) In the ‘section a<* cited by the 
Privy Council, there is no comma 
after “contract”: see (1891) 18 

I. A. 121, at p. 127. 

(d) (1891) 18 I. A. 121, 127; 18 
Cal. 620, 627. 

(e) Kiiverji v. The Great Indian 

Permtsxila Railway Co. (1878) 3 
Bom. 109, 113; Moothora Kant 

Shaw V. The India General Steam 
Navigation Co. (1883) 10 Cal. 166,* 
185. 

(/) (1881)»6 Cal. 1. The excep- 
2 


tion cannot of course apply unless 
Iheie is a trade, e.g., the profession 
of a barrister is not a liade- Nihal 
Chand v. Dilawar (1933) SS All. 
570; 143 I.C. 727; A.T.R. 1933 All. 
417 (F.B.). 

(p) Chifgttppi & Co. v. Vwayak 
'Kasinath (1921) 45 Bom. 157 ; 58 
I.C. 184. 

(/f) See Ruitonsi Rowji v. Bombay 
United Spinning and Weaving Co, 
(1917) 41 Bom. 518, at pp. 538, 540; 
37 I.C. 271. 

• • 
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consistent with the general provisions of the Contract Act, having 
regard to the words "nor, any incident of any contract not incon- 
sistent with the provisions of this Act.” This is a reproduction of 
the English law on the subject (f). As to the evidence necessaiy to 
prove a usage of trade, it is enough if it appears to be so well known 
and acquiesced in that it may be reasonably presumed to have been 
an ingredient imported by the parties into their contract. To prove 
such a usage, there needs not either the antiquity, the uniformity, or 
the notoriety of custom in its technical sense ; the usage may still be 
in course of growth, and may require evidence for its support in 
each case (;). See also Evidance Act, s. 13 (b). 

Sections referring to usage or custom o£»trade. — S. 190 
enacts that an agent cannot delegate his authority to another unless 
allowed by the “ ordinaiy custom of trade.” Similarly an agent is 
bound, in the absence of directions from the principal, to conduct 
business according to " the custom which prevails in doing business " 
of the same kind at the place where the agent conducts such business 
(s. 211). It may here be observed that the expression “ usage or 
custom of trade used in s. 1, as well as the sections referred to 
above, relates to a partictifar usage as distinguished from a general 
or universal usage. A geireral usage pervading all trades Has no 
binding force, if it is inconsistent with the provisions of the Act. 
A general usage is equivalent to a general law, and no general law 
or usage in contravention of die general law laid down by the Conti act 
Act can be consistent with the validity of the Act itself (/e). 

Choice of law governing contract. — It may be doubtful what 
law is to be applied to decide on the validity or the interpretation of 
a contract, or both, as where the contract is made in one jurisdiction 
and to be performed in another, or is sued on in a jurisdiction where 
it was not made or to be performed. The Act does not deal with 
questions of this kind. 

In ordinary circumstances the proper law of a contract (to use 
Mr. Dicey’? convenient expression) will be the law of the country 
where it is made (/). But where a contract is made in one country 


(i) Per Cier, in Brown v. Byme 
(1855) 3 E. 8s B. 715; 23 L.J.Q.B. 
316; and in Hmtfrey v. Dale (1857) 
7 E. Ss B. 274; 26 L.J.Q.B. 137, 
140. 

(j) Juggomohtm Chose v. Manick- 
chmd (1859) 4 W.R. 8, 10; 7 M.I. 
A. 263, 282; Wittenbaker v..Gals- 
faun (1917) 44 Cal. 917, at p. 925; 
43 I.C. 11.- 

The allowance of new usage in- 
volves the possibility of allowing 
change in previous usage: Moult v. 
Halliday [18981 1 Q.B. 125, 130. 


(fe) Moothora J^ont Shaw v. The 
India Getiergl Steam Navigation Co. 
(1883) 10 Cal. 166, 185. See also 
Meyer v. Dresser (1863 — 4) 16 C.B. 
N.S. 646; 33 L.J.C.P. 289, where 
Erie C.J. said: "It is a contradic- 
tion to say the law does not give the 
right, and yet that there is a univers- 
ally established usage to allow it. A 
universal usage cannot be set up 
ag:ainst the general' law." 

(i) The English authorities will be 
found collected in Dicey, Conflict of 
Laws, Sth ed„ Rule IfS; The classi- 
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the remark that it professes to be an interpretation clause, but really 
declares a considerable part of the substantive law. Moreover, the 
propositions it lays down are by no means confined to principles of 
universal jurisprudence, but embody several conceptions which are 
peculiar to the Common Law, or of peculiar importance in it. We 
learn from els. (a), (b), (c), (e), and (f ),that an agreement is a pro- 
mise or a set of reciprocal promises ; that a promise is formed by tlie 
acceptance of a proposal! and that there must be a promisor who 
makes the proposal and a promisee who accepts it. In the case of 
reciprocal promises each parly is a promisor as to the promise he 
makes and a promisee as to that which he receives ; he is both propo- 
ser and acceptor* proposing to become liable and accepting the other’s 
liability. The mutual proposals of the two parties become promises 
by mutual acceptance ; , whatever may have happened before the pro- 
mises are exchanged is merely preliminary negotiation, and does not 
enter into the legal analysis of the transaction. 

/ Proposal and promise. — ^The word “ piioposal ” is synonymous 
in English use with “ offer.” But the language of these definitions 
appears to confine “ proposal ” to an offer to be bound by a promise. 
Thus a man who offers -tO sell and delivet, then and there, existing 
portable goods in his immediate control, such as a book or a jewel, 
does not offer a promise but aii act, and if the other party lakes the i 
goods on the spot and becomes" liable to pay for them, he (the buyer) . 
is the only promisor (?). In such a case the seller would seem not * 
to make a proposal within the terms of the Contract Act.. But in.* 
England no one would hesitate to say that he offers (or proposes, 
though this word is less usual) to sell his goods. A quotation of 
prices is not an offer, but an invitation for offers (h) > the same is 
true of many cominon forms of advertisement. 

,The Act does not say, but it seems to imply, that every promise is 
an accepted proposal,^ In the Common Law this is not so, for a 
binding promise may be made by deed, that is, by writing under seal, 
without any communication between the parties at all. _This is be- 
cause the deed, as an ancient formal method of proof^ w^ conclusive 
against its makei*. It was introduced at a lime when, under the 
archaic procedure still in force in the deventh and twelfth centuries, 
all proof had to be conclusive or nothing. The party’s solemn admis- 
sion that he was bound originally excluded all defence. It still 
penses, in England, with positive proof of miy ulterior ground of 
liability (w) . But the practice of executing deeds in the English form 
•« " 

(0 We assume for simplicity’s Lah. 493, 502; A.I.R. 1929 Lah. 
sake that there is no question of war- 114. 

ranty, as in fact there often, is none. (v) This is subject to jLhe import- 
(m) Mylappa ChetHar^v. Aga Mirsa ant qualification that specific perf or- 
Mohamed Sldraaee (1919) 37 Mad. • mance of a merely voluntary cove- 
L.J, 712; 54 J.C. SSO; cp. Secretary nant iviU' not be gi anted. In most 
of State V. l^adho Ram (1928) 10 AmericaSi jurisdictions the peculiar- 
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and the legal doctrines exclusively applicable to sucli instruments 
have never been introduced in India. We have, therefore, no occasion 
to dwell on them here. There is nothing analogous to them in the 
provision of our Act (s. 25, sub-s. 1, below) for sanctioning certain 
vohuitaiy agreements by registration. It is also difficult at first 
sight to say, without' doing some violence to language, that in the 
common affairs of life a promise is always an accepted proposal. ' 
Take the case of a man offering to sell and deliver goods on credit, 
then and there, to another who at first does not want tlie goods, but 
is finally persuaded to take them at a price named by the seller.'' 
Here the seller delivers the goo<Js and receives in exchange the buyer's 
promise to pay for them. Now the buyer’s promise has never been 
a proposal ; the seller offered to sell, and the buyer accepted the offer 
by taking the goods and pledging his credit. It may be said, how- 
ever, that the buyer must be deemed to adopt the seller’s terms at tlie 
last moment before delivery of the goodsJt For the seller will not 
deliver them unless he Icnows that he will gel the buyer’s promise to 
pay for them ; and the only way in which he can be sure of this is 
the existence of a proposal from the buyer to become liable for the 
price, which proposal .wiU become a promise on the goods being 
delivered^/ Further, it may be said that this is the only way in which 
the promise can really be simultaneous vwth the performance for 
which it is exchanged, as the theory of the Common Law requires 
it to be. Both these reasons (though the force of the latter appears 
to be destroyed in British India by sub-s. (d), as we shall see) ap- 
pear to be sound, and sujfiicient on principle to justify the language 
of the Act. The case of mutual promises will be considered when 
we come to it under sub-s. (d) . 

Promise and Consideration. — ^Again, the technical use of the 
word " promise ” in the Act Js far narrower than the pqiular use. 
Expf ess words of promise may be and often are in law no more than 
a proposal (zy). In common life many promises are made, and re- 
garded as morally binding between one person and another, without 
any “ view to obtaining the assent of that other ” to the contents of 
the promise. In common speech no one thinks of acceptance by the 
promisee as being an essential condition which must be satisfied be- 
fore a declaration of intention amounts to a promise. It may be 
aske^d, then, why the word " promise ” should* not have retained its 
literal and proper meaning, and further why all deliberate promises 
should not be binding, subject to necessary exceptions and regula- 
1 lions. For example, a promisor could not be held to remain bound 


law concerning the form and effect day, is not^a promissory note but a 
of deeds has been altered by legiota- mere proposal for a loan. Dhtmd- 
tlon. ihai v, Aiyyiaram (18891 13 Bom. 

(z«) Thus a letter requesting a £69; Narayanasami v. Lokambalam" 
loan o£ money, and promising le- -mal (1S97) 7 Mad.L.J. 220. 
payment with interest on a* certain 
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i£ the promisee refused to accept ; and some rules of evidence would 
be required by way of caution, so that men should not be burdened by 
legal obligations in consequence of hasty or trifling words which the 
other party had no moral right to fefie seriously. The answer is that 
the way thus suggested has indeed been taken by other s 3 'stems of 
law, and especially the modem Roman law, which has been adopted 
on the continent of Europe and in the kingdom of Scotland, but the 
common law has taken a distinct road of its own. Apart from the < 
peculiar case of a promise made by deed, English law will not enforce 
a promise tmless it was given for value, that is, not necessarily for 
an adequate value, but for something which the law can deem of 
some value, and the parties treat as such by maldng it a subject of 
bargain. The value so received in exchange for the promise may 
consist in present performance, for example the delivery of goods, 
or it may itself be the promise of a performance to come. These 
dements are embodied in the definition of consideration by cl. (d) 
of our section. This clause is especially gpen to the remark that 
what purports to be interpretation of terms is really substantive 
enactment. Only in s. however, with partis^ anticipations in 
ss. 10. 23. and 2 4 -does it appear for what purpose the notion and 
definition of consideration have been introduced. 

Definition of Consideraj:ion. — The terms of the Indian defi- 
nition must now be examined. They do not appear to follow those 
of any authoritative English exposition; they expand, with only 
verbal differemce, those of one of the explanations in the Commis- 
sioners’ original draft (*■). Whether it was so intended by the 
framers or not, some of the terms arc capable, in their literal mean- 
ing,,, of restoring a doctrine wliich was long ago finally disallowed 
in England, and, moreover, .they have been held to have that effect. 
We take the material phi-ases in order 

"At the desire of the promisor.” — ^The act constituting thei 
consideration mu st hav e been done at the desire or request of tiie 
protm sof^&s wTien a person contracts a marnage in" cbjji|slderation of 
a promise oT'a'settrement (y). An act d caie..at the. desire of a third 
parly is not a consideration. Thus a pro,mise by the def&idants to 
pay to the plamHff a commission on articles sold through their 

(.*■) S. 10, expl. 3: “A good con- 1S9; 49 I.C. 666. It does not fol- 
sideration must be something wliich low that where there are several 
at the desire of the person entering presses included in one transaction 
into die engagement another person a distinct '‘desire” must be found 
[N.B.l has done or abstained from for each one. though the comment in, 
doing, or does or abstains from do- Vishveshvar v. Sadashiv fl92S) 27 
ing, or promises to do or to abstain Bom. L.R, 1456 ; 93 I.C. 930; A. I. 
from doing." None of the illubtra- R. 1926 _Bom. 54, seenSs to go near 
tions show any intehtiem to alter the to asserting this: gw. whether in 
modem common law. * that case there was a concluded 

N-anjimda Swami Chetti v. agreement at all. 

Kanaaaraiu • f 19191 42 Mad. 154, 
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agency in a market constructed by the plaintiff, not at the desire o£ 
the defendants, but of the collector of the place, is void under 
s. 25, being without consideration (s). Nor can it be supported 
under cl. 2 of that section, which enacts that an agreement without 
consideration is void, unless it is a promise to compensate a person 
who has already voluntarily done something for the promisor. The 
expression " voluntarily ” appears to be used in contradistinction to 
the words “ at the desire of the promisor’* (a). In this case, even 
if the market were not established by the plaintiff at the desire of 
tlie defendants, the agreement would be binding, provided it was 
done by the plaintiff voluntarily for the defendants. The Court, 
however, found that the market was not constructed by the plaintiff 
for the defendants so as to bring the case within the provisions of 
s. 25, cl. 2. ^ 

Questions may sometimes arise whether the thing done by the 
plaintiff claiming under a promise was in fact done at the desire of 
the promisor. The Cqpamissioners of tire Howrah Municipality 
created themselves by deed trustees for the purpose of building a 
town hall in Ho\grah and inviting and collecting subscriptions for 
that purpose. The defendant was a subscriber to this fund .of 
Rs. 100, having signed his name in the subscription book for that 
amount. As soon, as the subscriptions allowed, the Commissioners, 
including the plaintiff, who was also vice-chairman of the munici- 
pality, entered Into a contract with a conli actor for the purpose of 
building the town hall. The defendant not having paid his subscrip- 
tion, a suit was brought against him by the plaintiff on behalf of 
himself and all the other Commissioners who had rendered them- 
selves liable to the contractor. It was held that the suit would lie, 
as there was a contract for good consideration. It was slated in 
the course of the judgment that the subscriber Icnew the purpose 
to which the subscriptions were to be applied, and also Ijnew that 
on the faith of their subscription an obligation w^as to be 'incurred 
to pay the contractor for the work (6). In fact, the act of the 
plaintiff (profhisee) in eutei'ing into the contract with the conlractor 
raay be said in this case to have tjeen done at the desire of the de- 
fendant (promisor), so as to constitute a consideration within the 
meaning of tlic section for the promise to pay the subscription. If 
there were no contract wdth the contractor, 01 * if no liability h ad 
been i ncurired and nothing substantial had l^en done on t tie tait]&"or 
t^jdefend^t^s pr omis e, 'lBe~prdmise To ‘payndie subscription wouTd 


(a) Durga Prasad v. Saldeo 
(1880) 3 All. 221. 

(*) Sindha Shri Gmpatsitigii v. 
AhraJiam (1895) 20 Bom. 753, at p. 
75 ^ 

Kedar Nath v. Gorie Maho- 


med (1886) 14 Cal. 64. Tlie state- 
ment of the facts in the body of the 


report is (a"! is too commonly the case 
in Indian reports) inadequate. Dist. 
Adailya Dass v. Prem Chand (1928) 
120 I.C. 105; 40 C.L.J. 278; A.I. 
R. 1029 Cal. 369 (no evidence of 
p&intiff’s expense being incurred at 
defendant's request). 
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have b een without cOnsMeration; an<l therefore void. No similar 
decision is known to have been given in England, anti it seems doubt- 
ful whether there was really a sofScient request by the defendant 
to the plaintiff and those whom he represented. It would seem to 
follow that in the opinion of the Calcutta H igh Court every promise 
of a subscription to a public or charitable” object becomes a legal 
promise, and enforceable by the promoters, as soon as any definite 
steps have been taken by them in furtherance of the object and on 
Ihe failli of the promised subscriptions. Such is certoinly not the 
general understanding of the profession in England (c). The 
Mad ras High Court has followed the decision of the Calcutta High 
Court and held* that where a person promises to pay d subscription 
for a particular object and steps have been taken in furtherance of 
the object on the faith of the promised .subscription, the subscriber 
is liable (d). In a subsequent case it was held by the same High 
Court that a promise to pay.a subscription in order to meet a liability 
already incurred was not enforceable as in^ttch a case it could not 
be said that there was any request"by the promisor to the promisee 
to do something in consideration of the promised 'subscription (e). 
In an Allahabad case where a Mahomedan subscribed Rs. 500 to a 
ftmd started to rebuild a mosque, and no steps were taken to rebuild 
the mosque, it was held that the promise was without consideration, 
and that the subscriber was not liable (/), all even ts a voluntgjy^ 
payment, even if repeated, is nol: in itself, evidence " draTjpronoige to 
^ntiiiue it '/flf). 

“ Or any other person.” — ^In modem English law it is well 
settled that consideration must move frorn the promisee (/i) . Under 
the Act, however, consideration may proceed from the promisee or 
any other person. The result, according to the decisions now to be 

(c) There is believed to be some able). 

American authority (seemingly not (5) Jibim Krisiuaa Mullicft v. Ni- 
)in ary of the Courts whose decisions rupama Gupta (1926) M Cal. 922; 96 
carry most weight outside their own l.C, 846; A.I.R. 1%6 Cal, 1009; 

, jurisdiction) in favour of this view, /owiwm Das v. Ram Kumar A.I.R. 

' (d) District Board of Ramnad v_ 1937 Pat. 358; 169 l.C. 3^. 

Mahomed /6mAtm*A,l.R. 1933 Mad. ' {h) “The meaning of this rule 
524; 64 Mad.L.J. S74; 143 l.C. 496; seems to he that the matter of thq 
cf. Perainal v, Sendanatlw A.I.R. consideration must be given, done, 
1918 Mad. 311; 44 l.C. 479. ' ' or suffered by tlie pr^isee himself, 

(e) Doraswainy v. ArunachaJa or, if by a third parfj^at the request 
A.I.R. 1936 Mad. 13S; 159 I. C. and by the procurement of the pro- 
345. misee, and as the agiced equivalent 

_ (/) Abdtd Asia v. Masum Afi for' the promise ; and, with this 

(1914) 36 All. 268 ; 23 l.C. 600. meaning, the rule seems to import 
Cp. Re Hudson (l^S) 33 W. R. no more than is necessarily implied 
819 (claim in administration suit for in the conception of a consideration 
unpaid instalments of testator’.s pro-, as an essential part of the agrec- 
mised subscription, with allegation luent”: Leake, Law of Contracts, 
of expense and liabilities incurred on 8lh ed. (1931) p. 459. 
die faith thereof, treated as unargu- - 
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cited, is to restore the doctrine of some earlier English decisions 
which are no longer of authoritj’’ in England. In Dutlon v. Pooh (i), 
decided so far back as 1688, where the father of^ bride was about 
to fell timber on his estate to provide a marriage portion for her, 
and refrained from doing so on the eldest son promising to pay the 
amount to her, it was held that the daughter could maintain an action 
against the son on the promise to the father. It will be observed 
that no considei-ation proceeded from the daughter. She was not a 
party to the contract, and the whole consideration moved from the 
father. On the faith of the son's promise^ the father abstained from 
felling the tjml^r, and as a resuft t he es tate with the timber descended 
to the son as the heir-at-la^. The ground of the decisio n wa s that,^ 
having regard to the near relation^p~beTweetr the~r>I aTntifi.~ ( daughter ) 
and the par tyTrom whom tile consideraUqn moved ( father) , the plains 
tiff nugEit be considered a party to the c onside ration. That is to- 
s ay, ~a ~ !?Crang er T:b tlie*~consideration. could ,~1K v™^nstr u ctton of law, 
be regarded as party to it, if he was closel y related to th e person^ 
ft ^ttTwhom t Se considcraiion ac[,u al IvtoK>ceeded But this decision 
is no”Iongeinaw"'in Englapd, and was finally set aside by Tweddle f\ 
v. Atkinson (;). In that case, decided in 1861, an agx cement was ■ 
entered into between the respective fathers of a husband and wife 
that each should pay a sum of money to llie husband anddhat tlic 
husband should have full power to sue for such sums. After the 
death of both the contracting parties the husband sued the executors 
of the wife's father upon the above agreement, but the action was 
held not to be maintainable. The httsband was a stranger to the 
consideration, and the p|^ of nearness of relationship to the con- 
tracting parties was regarded as qf no consequence. As to Dutton 
V. Poole, it was said that there was no modern case supporting that 
decision, and its authority was treated as overruled. It may now 
be taken as an established rule of English law that a third party 
cannot sue on a contract though made for his benefit, and the near- 
ness of relationship cannot be invoked to import what may be called 
constructive consideration. Ho?vever, Dutton v. Poole was relied 
on, and Tweddle v. Atkinson distinguished, by Innes J. in Chinnaya 
V. Ramayya (fe) in the High Court of Madras. ,.Tn that case. A., 
by a deed of gift, made* over certain properly„to her daughter, witli 
a direction that the daughter should pay an annuity to A.’s brother, 
as had been done by A. On the same day the daughter ekeculed a 
writing in favour of the brother agreeing to pay the annuity. The 
daughter declined to fulfil her promise, and the brother sued the 
daughter to recover the amount due under the agreement. On be- 
half of the daughter it was contended that no consideration pro- 
ceeded from the brother, and that he, being a stranger to the con- 

_ 

I (f) 2 Lev. 210. Crompton J. 

A (/) 1 B. & S. 393; 124 R.R. 610. J(fe) (1881) 4 Mad.. 137. 
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sideration, had no right to sue. Innes J. held, following Dutton 
V. Poole (1), that the consideration {gjjjgggjjjjlinioved from the bro- 
ther to the daughter, and that he wasTtherefm'e, entitled to main- 
tain the suit. Tweddle v. Atkinson was distinguished upon the 
ground that there no consideration proceeded either directly or in- 
directly from the husband, as he was not worse off from the non- 
fulfilment of the promises than he would have been if -they had not 
been made. It does not appear probable that thi.s ingenious attempt 
to save the authority of Dutton v. Poole would be supported in an 
English Court. In thb Madras casp now referred to, Kindersley J. 
preferred, in fact, to rest his judgment upon the terms in which this 
section defines "consideration.” In a later Madras case (m), the 
administratrix of the estate of a deceased person agreed to pay 
one of the heirs of the deceased his full share of the estate if the heir 
gave a promissory note for a proportionate part of a barred debt 
due to a creditor of the estate. The heir executed a promissory 
note in favour of the creditor, gave it to iRe administratrix, and re- 
ceived hib full share in the estate. The note was subsequently 
handed over by the administratrix to thg creditorr In a suit by the 
creditor against the heir on the note, it was held that the act of the 
administratrix in handing over to the heir his share of the estate 
without deducting any portion of the debt constituted consideration 
for the heir’s promise to the creditors and that the creditor could 
recover upon the note. /V .■v.wa 

In both the Madras cases tlie consideration proceeded from a 
third party, and therefore the suit would not have been maintain- 
able according to the modern English law. 

But though under the Act th e consider ation for an agreement, 
may proceed^fronflT'fffirdjparty, it d oes not follow that the~ t£i r (^ 
parTv'can~sue~ on the" aj^e ement. There has been some^iver^nce 
of opimon on this point an<i**Lhe cases are collected in a Full Bench 
decision of the Madras High Court («). The best statement of the 
law is that of Rankin C.J. in Krishna Led Sadhu v.^Pramila Bala 
Dasi (o'). His Lordship said: "Clause (d) of 'Section 2 of the 
Contract Act widens the definition of ' consideration ’ so as to en- 
able a party tosa contract to enforce the same in India i n certain ^ 
cases in which the English law would regard the party as the reci- 
pient of a purely voluntary promise and would refuse to him a right'’ 
of action on the ground of nudum b aepum.. Not only, however, is 
there nothing in s. 2 to encourage the idea that contracts can be 
enforced by a person who is not a party to the contract, but this 
notion is rigidly excluded by the definition of ‘ promisor ’ and 
‘ promisee The English law is ffie sa me and Lord Ffcl dane said 

(J) (1688) 2 Lev. 210. A.I.R. 1930 Mad. 382 (F.B.). 

(m) Samuel v, Ancenthamtfih (o') (1928) 35 Cal. 1315; A.I.R. 

(1883) 6 Mad. 351. 1928 Cal. 518; 32 C.W.N. 634; 114 

(n) Subbu Chetti v. Arunachalam l.C. 658. 

<■19301 S3 Mad. 270- 124 T.C SS- 



20 


THE INDIAN CONTRACT ACT. 


that il was a fundamental principle of English law that only a per- 
^ son who is a parly to a contract can sue on it and that tlie law laiows 
nothing of a right gained by a third party arising out of a con- 
tract {p). There was no difference in this respect between law 
and equity; but whei-e a trust has been created by a contract, a 
cejshii quo trust can enforce the rights which the ti-ust so ci'cated 
has given him He is not a party to the contract and his rights 
arc equitable, not contractual, though they arise out of a con- 
tract; and this exception to the general rule is apparent only, not 
real (9). This equitable exception was applied in India by the 
Privy Council in Khwaja MuhSnmad Khan v. Httsawi Begam (r). 
The fatherjjf the bridegroom had contr acted wit h the fathe r of the 
bride to make the daughter an allowaj^ce called Kharch-i-pandan if 
she married the son. After tiie marriage the”^ daughter sued her 
father-in-law to recover arrears dflhe' alloWailtS'. "The Privy Coun- 
cil held that though~she was no party to lhe~"contract yet “ she was 
clearly entitled to proceed in equity to enforce her claim A sub- 
sequent Calcutta case has suggested that in India there is no reason 
to fall back on this equity and that a person who takes a benefit 
under a contract may sUe &n the contract (j). This view is, it is 
submitted, incorrect and has been dissented from by the Bombay 
High Court ( t) . It is directly opposed to the decision of the Privy 
Council in Jainna Das v. Ram yJutar («) that a purchaser’s con- 
tract to pay off a mortgage cannot be enforced by the mortgagee 
who was no parly to the contract. Indeed the weight of decisions 
now is in favour of Jhe view that a person not a party to the con- 
tract cannot sue on the contract unless the case comes within one of 
the recognized exceptions (v) and this seems clearly indicated by 


Dunlop Pneumatic T'sre Co. 
v. Selfridge & Co. [1915] A.C. 8517. 
cited in Vandepitte v. Preferred 
Accident Insurance Carp. [1933] A. 
C. 70; 64 Mad.LJ. 133; 143 I.C, 
79; A.I.R. 1«53 P.C. 11. 

(g) Fletcl%er v. 'Fletcher (1844) 4’' 
Hare 67 ; In re Empress Engineering 
Co. (1880) 16 CTi.D. 125, per Jes- 
sel M.R. at p. 129; Gandy v, Gandy 
(1885) 30 Oi.D. 57; Affretenrs^ 
Renms v. Walford [1919] A.C. 801. 
Wliether a trust is in fact created is 
a question of interpretation: see 
Underhill on Trusts, 9th ed, p. 49, 
(r) (1910) 37 I. A. 152; 32 All. 
410; 7 I.C. 237. 

(j) Kshiradebihari v. Maagobvtda 
(1934) 61 Cal. 841; 152 I.C. 351; 
A.I.R. 1934 Cal. 6^; Gauri Shon- 
kar v, Mongol A. I. R. 1933 Lah. 
178; 141 I.C. 490. The judgment in 
the latter case purporte^Jg, follow 


Torabag Khan v. Nanak Chand A. 
I.R. 1932 Lah. 566; 138 I.C. 263, 
but tills seems clearly to Itave been 
a case of trust. 

(f) National Petroleum Co. v. 
Popatlal (1936) 60 Bom, 954; 38 
Bom.L.R. 610; 165 I.C. 338; A.I. 
R. 1936 Bom. 344. 

(w) (1911) 39 I.A. 7; 34 All. 63; 
13 I.C. 304. ^ 

(w) Gmesh" Das v. Mt. Banto 
(1935) 16 Lah. 118; 158 I.C, 387; 
A.I.R. 1935 Lah. 3M; Adhar Chan- 
dra v. Dale Gobinda (1936) 63 Cal. 
1172; 40 C.W.N. 1037; A. 1. R. 
1936 Cal. 663; Suryanarayana v. 
Basivireddi (1932) 55 Mad. 436; 
139 I.C. 135; A. I. R. 1932 Mad. 
457 ; JVali Uddin v. Ram Rakhan A. 
I.R. 1936 Oudb 313; 162 I.C. 451; 
Pheku Ram v, Gcmga Prasad (1940) 
All. 96; 186 I.C, 513; A.I.R. 1940 
All. 98; Jnan Chandra v. Memonm- 
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the provisions of sub-ss, (a), (b), (c), and (i) of s. 2. It has 
accordingly been held that where A. mortgages his property to B., 
part of the consideration for the mortga'ge being B.'s promise to A. 
to pay C the amount which A, owed to C., C., not being a party 
to the contract, cannot sue B. for the payment Similarly, it 

has been held that where a policy of insurance is effected by the 
assured on his own life, and the policy is expressed to be for the 
benefit of his wife, the wife, not being a part)- to the contract of 
assurance, is ,not entitled, in cases not governed by the provisions ' 
of the Married Women’s Property Act, 1874,' to sue the insurance 
company on the policy unless the policy is assigned in writing as 
provided by Transfer of Property Act, 1882, s. 130, or a trust has 
been declared by the assured as provided by the Indian Trusts Act, 
1882, s. 5 Upon the same principle where a lease contained 

a stipulation that the lessee would pay to the zaminjar 'zamindari 
dues which were payable by the lessor to^thc zamindar, it was held 
that the zamindar, not being a parly to the lease, was not entitled to 
sue the lessee under I he terms of the lease (y). So, where a man 
insures his life expressly for the benefit of his widow, this gives 
her no lien upon the policy moneys in preference to his ci'cditors ( 0 ). 

The principle of the decision in Khzvaja Muhavtinad Khan v. 
Ilusaini Begam (o) was followed by the High Court of Calcutta in 
a case in which the facts were somewhat peculiar (b). In that case 


fan (1941) 2 Cal. 376; A.I.R. 1942 
Cal. 251. 

(w) Iswaran Pillai v. Somiive- 
varu (1913) 38 Mad. 753; Kasturmn- 
via V. V enkaiastirayya (1915) 29 
Mad.L.J. 538; see also Ganesh Das 
V. Mt. Banto (1935) 16 Lah. 118; 
158 I.C. 387; A. 1. R. 1935 Lah. 
354. 

(x) Shankar v. Untabai (1913) 
37 Bom. 471. The parties to the suit 
in this case were Hindus, and it was 
held that the provisions of s., 6 o^f 
the Married Women’s Property Act 
did not apply to (Jiem : contra Balam- 
ba V. Krishnaya (1913) 37 Mad. 483 
[P.B.]. 

(y) Mangal Sen v. Muhamnad 
Husain (1915) 37 A-ff. 115; Adhar 
Chandra v Dole Gobinda (1936) 63 
Cal. 1172; 40 C.W.N. 1037; A.I.R. 
1936 Cal. 663. 

y ( 3 ) Krishna Lai Sadhu v. Pra- 
ntila Bala Dost 55 Cal. 1315; 114 I. 
C. 658; A.I.R. 1928 Cal. 518; the 
principle is strongly reafiimied. C^. 
Mitiar Sain v. Data Raw (1925) ^ 
All.L.J. 185, 205; 90 I.C. 1000; A. 


I. R. 1926 All. 194. 

(a) Supra, note (r) 

(h) Debnarayan Dult v. ChwUtal 
Chose (1914) 41 Cal. 137; 20 I.C. 
630; see Jiban Krishna Mvllick v. 
Nirnpama Gtipta (1926) S3 Cal. 922, 
925 ; 96 I.C. 846; A.I.R. 1926 Cal. 
1009; and dist. Krishna Lai Sadhu 
V. Pramila Balt Dost, supra, note 
( 3 ) ; Hashviatmal v. Pfibdhas 
(1928) 114 I.C. Ill; A.I.R. 1929 
Sind 117. In Dazf Po v. U Po 
Hmyui A.I.R. 1940 Rang. 91 at p. 
94; 187 I.C. 875, it is pointed out 
that the ..iithorities show that "a 
straaigcr to a contract can sue upon 
it at any rate in the following cir- 
cumstances, vi3., (a) where a party 
to the contract agrees with the 
stranger to p:jy him direct or be- 
comes estopped from denjdng his lia- 
bility to pay him personally and (b) 
where the contract creates a trust in 
favour of the stranger.; _For a case 
of estoppel see Surfaii Singh v. 
Nanak Cltand A. I. R. 1940 Lah. 
471; 191 r.C. 763. 




22 


THE INDIAN CONTRACT ACT. 


A. advanced Rs. 300 to B. on the security of a pattah relating to im- 
movable properly and deposited with him by B. B. then transfer- 
red by a registered kabala all his property, movable and immovable, 
to C. for a sum of Rs. 2,000. This Rs. 2,000 was not all paid in 
cash, but there was a provision and declaration in the kabala that 
out of this consideration money of Rs. 2,000, the sum of Rs. 300 
due to A. should be paid by C. A. sued C. for Rs. 300, basing his 
claim upon the kabala. It was found that there was agreement 
between A. and C. for payment of Rs. 300 by C. to A. (c), but that 
on the very day on which the kabala was executed C. acknowledged 
the obligation to pay Rs. 300 tp A., that the acknowledgment was 
communicated to and accepted by A., and that as a result of this 
the pattah, which was erroneously believed by the parties as consti- 
tuting a charge (d), was handed over by A. to C. Upon these facts 
it was held that A. was entitled to recover the amount 'claimed from 
C. This decision was followed by the same High Court in a later 
case when there was no communication to A. of the arrangement 
between B. and C., the Court holding that the absence of communi- 
fcation did not make any difference in principle (c). And it seems 
that generally the 'beneficiaiy in a benami transaction may sue, join- 
ing the bmamidar (/). 


The same principle has been applied by the Courts of India to 
cases where a provision is made for the maintenance of female mem- 
bers of a Hindu family on a partition of the joint family litnperty 
between the male members. Thus where A. and B., two Hindu 
brothers, divided the family property between them, and agreed at 
the time of partition that they should contribute Rs. 300 in equal 
shares, and invest the sum oii the security of immovable property 
and pay the interest towards the maintenance of their mother, it 
was held that the mother, thojjgh she was not a party to the con- 
tract, was entitled to sue her sons to have that amount invested in 
her favour (g). Similarly where on a partition between a Hindu 
son and his father it was arranged that the father should remain 
in possession 'and management of the share of the property allotted 
to the son and maintain the son's wife and his children out of it, 
it was held that the wife, though not a party to the arrangement. 


(r) It was argued in this case 
that there was a novation within the 
meaning of s. 62 below, but it was 
held upon t}ie facts that there was 
no novation. 

(d) The c«ise was. from the Mu- 
fassal, where a mortgage by deposit 
of title deeds is not recognised by 
law. See Transfer of Property Act, 
1882, s, 55). 

(e) Dwarika Nath v. Priya Nath 
(1917) 22 C.W.N. 279i 36 I. C. 


792; see Debmraym Dutt v, Chmi- 
lal Ghose (1914) 41 Cal. 137, at p. 
141 ; 20 I.C. 630. 

(f) AreH Singarayya v, Areti 
Snibhayya (1924) 47 Mad.L.J. 517; 
84 I.C. 962.; A.I.R. 1924 Mad. 861. 

(,g) Shtippu Ammal v. Subra^ 
waniyan (1909) 33 Mad. 238; Aru- 
tnitga Goundm v. Chinnammal 
CJ9H) 21 Mad.L.J. 918; Nehal 
Sittgh V. Fateh Chtmd (1922) 20 AH 
L.J. 708 ; 68 I.C. 778, 
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was entitled to sue tlie father for the maintenance of herself 
and her children (h). The wife and children, though not named as ^ 
parties to the contract, possessed an actual beneficial right which 
placed them in the position of cestui gue trust under tlie contract (i). 

“ Though the plaintilTs are not named parties to the contract, yet 
they are not in that sense strangers to the consideration of the con- 
tract so as to prevent them from .suing on it in their o\vn name as to 
such part as is for their benefit and on their behalf” (j). Simi- 
larly where a provision is made for the marriage expenses of a 
female member of a Hindu family on a partition of the joint family 
-properly between the male member^ the female member is entitled 
to sue the parties to the partition deed to enforce the provision hi 
her favour (Jkj, 

Past consideration. — ^In the same clause the words " has done^ 
or abstained from doing” call for special attention. They declare 
the law to be that an act done by Av-at B.’s request, without any 
contemporaneous promise from B., may be a consideration for a 
subsequent promise from B*. to A. Now,*the general principle of 
the common law is that in the formation of a conlrg^cl the considera- 
tion is given and accepted in exchange fpr the promise. Hence tl^ ' 
accejplance of the consi deratio n and the giv in g of the promise mu^ 
be simultancuugf and, in order to have the effect of Emdiiig the 
party maT<ing it, i^ request mu st be the offer of a promise in return 
f or so me cqn^dsraiiaDi which offer will become “a pronus'e (if not 
meanwhile revoked) (1) if and when the consideration is furnished 
as requested. ThusJ:he cgnsidera tion m ust ^always be present ati 
t he ti me of making The "proimw, and there^ is_ no such thing as TT 
past consIdcralidnT If” a service is rendered without any inimedTaTey 
promise or~ ilnderstanding that it is to be recompensed, it is a merely 
gratuitous act having no legal effect except such transfer of pro- 
perty or the like as may be contained in the act itself. If there 
be such a promise, express by words or tacit by understanding, to 
be inferred from the circumstances, there is at once an agreement, 
in which, if the recompense be not specifle^^ the protrpse is to give 
such reward as may be foun<I reasonable. A subsequent promise 
specifying the reward will not make an obligation where there was 
none before, bu» will show what the parties thought reasonable ; and 
there is generally no reason why the parties’ own estimate, in a 
matter which concerns only tliemselves, should not be accepted. 
Such a promise “ may be treated either as an admission which evi- 

{/*) Rttkhmabai v. Govind (1904-) Co. v. Jones &■ Co. (1870) 7 Bora. 

6 Bom.L.R. 421; Jang Bahadur v. H.C. O.C. 144, al p. 148. 

Raiia Uma Nath (1937) 12 Luck. (&) Smdararaja v. Lakshmiam- 
639; 1651. C. 113; A.I.R. 1937 Oudh tnal (1914) 38 Mad. 788; 24 I.C. 
99 . 943. 

(») Gandy v. Gandy (1885) 30 Ch. (/) As to revocation, see on s. S, 
D. 57 (a negative decision) . " below. 

(/) Per Green J. in Blacku/ell <§■ 
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deuces, or as a positive bargain which fixes, the amount of that 
reasonable remuneration on the faith of wJiich the service was ori- 
ginally rendered” (m). In many common circumstances the fact 
of service being rendered on request is ample evidence of an under- 
standing that it was to be paid for according to the usual course. 

The use of the perfect tense in the clause now under considera- 
tion embodies in the law of British India the exception to the gene- 
ral lule which is supposed to have been made by the seventeenth- 
century case of Latnpleigh v. Brathuait (A.D. Ibis') (»'). There 
it was allowed that in general a service rendered without any agree- 
ment for lewaid at the time will not support a subsequent promise 
of reward — " a mere voluntary courtesy will not h^vc (o) a con- 
sideration to uphold an Assumpsit ” — but it was said that if the 
set vice was “ moved by a suit or request ” of the promisor, the pro- 
mise "couples itself with the suit befoie,” or, as we should now 
say, is held to relate back to tho original request, and accordingly 
is deemed to be made on good consideration. 

It would seem that this fiction wis really needless, and that the 
true account of such cases was given by Lord Bowen (following an 
earlier dictum of Erie C.Jr) in the passage above cited. Oui Act 
has adopted the doctrine of Lampleigh v. Brathwail in its current 
form. We shall come to another exception from the general prin- 
ciple in s. 25, sub-s. (2), below. The mannei in which tlie law 
of Consideration is split up between s. 2 and ss. 10, 23, 24, and 25, 
and the disci epance of style already noticed in the first Preface, do 
not conduce to certainty in interpreting the intention of the Act as 
a whole on the subject. 

Indian Courts have here followed, as ihej were bound to do, 
the terms of the Act. In Sindha v. Abraham {p), the plaintifT ren- 
dered services to the defendant at his desire expressed during liis 
minority, and continued those services ut the same request after his 
majority. The question arose whether suCh services constituted a 
good consideration for a subsequent express promise by the defend- 
ant to pay an annuity to the plaintiff. The agi cement was one io 
compensate foi past services, and it was held that it could be en- 
forced, as the sei vices formed a good consideration ivithin the mean- 
ing of this section. The Court was of opinion that the services 
were intended to be recompensed, though th^ rialfire and the extent 
of the proposed recompense were not fixed until the agreement sued 
upon was executed by the defendant. If so, there was a contract 
for reasonable recompense when the services were rendered, and the 

(m) Bowen L.J., Re Case^/s Pa- (o) Sit . One wOuId expert 

tents [1892] 1 Ch. KM, 115. "make:" 

(n) Hob. 105; 1 Sm. L. C. 145. (/») (189S^ 20 Bom. 755; cf 

The defendant’s name is often mis- RimUichafya > v. Shrmivasachenya 
written in various ways in modern (1918) 20'rBotn.L.R.. 441, 
books. 
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decision might have been put on that ground alone. It was chiefly 
rested, however, on the ground that, under the words of the present 
sub-section, services already rendered at the desire of the promisor 
and such services to be rendered stood upon the same footing. It 
would seem that, under the Act, the decision must have been the 
same on this ground even if the services were rendered at "the time 
gratuitously, though at the desiie of the defendant. It was also said 
that if the services had been rendered without the desire of the 
defendant the case would be within s. 25 of the Act fsee below). 
As to the conditions of suing in respect of services rendered by the 
plaintiff voluntarily without any reijuest from the defendant, see 
s. 25 of the Act. It must be noted here that neither that section 
nor the clause now before us will enable a person who hajs purported 
to bind himself, when not competent to contract (s. 11), to repay- 
ment of a loan, to bind himself to it by a new proim^^^eu he is 
competent (g). 

- -f 

“Or does or abstains from doing,”: ^Forbearance as Con- 
sideration. — ^The essence of consideration is that the promisee takes 
on himself some kind of burden, or "detriment,” as the English 
authorities call it. Where the consideration^ is^ a„ present performs ’ 
anpe and not a promise (the only case now befoie us; promise as a 
consideration will be dealt with under the following words of this 
sub-section), the detri ment may consist ei^r in actuall y p a;;tui g 
with so methin g of valii6, or, in" undertalcmg a legaLj:fiSP<M15Ulility-»-c»' 
in_ forgoing ffi^«ei*cise, ^ a legal righ t. ' It is not common ex- 
perience that the exercise of one’s legal rights is always profitable; 
nevertheless that which the law deems worthy of its protection must ^ 
be presumed to be of some value. Thus the nerformance which 
constitutes a cons ideration m ay be ne gati ve a^ w el l as. pos itive, prQ- 
yidecTlhad tKe pro m isee’s" a bstinence j6rom exercising a ngfi t was 
unde rtak en _at the request of the promisor. There need -nnt a 
to^ aband nnm^^fTj- of tte fight,' ox an iindprfaJf.;.np:.m Aiispend ii- fnr 
a, definite time . 5^iirh. an undertaking, if it exists, jg of course not a 
performanceTbul a promise, and then the mutual 

or reciprocal nrnmis^y (sub-s. (f), baow). The class of cases 
now before us ia that in \vhich the de fendant has reciuested th e 
plaintiff to forbear the enforcement of a claim against him , and 
has offered a new promise in return, and the plaintiff, without any 
express acceptance of the defendant’s terms, has in fact forborne 
for an appreciable time. Here the defendant’s offer to pay or give 
security, or as the case may be (■>•), is accepted by the performance 


(g) Swaj Naraiti v. Stikhu Ahir be in effect latified, tlie intention of 
(1928) 51 All, 164; 112 I.C. 159; the Act would be frustrated. 
A.I.R. 1928 AH. 4^. The words ^ (r) See Alliance Bank v. Broom 

are iti themselves not clear, but if a * (1864) 2 Dr. & S. 289 as a good 
merely void transaction could thus example of this class. See also 
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of its conditions (see s. 8, below), and that performance is a good 
consideration for the defaidant’s promise. And where the defend-' 
ant has made an otTer to pay in consideration of forbearance, with 
some other alternative offer, the plaintiff’s forlicaring to sue in fact 
is a sufilicient acceptance of the first alternative (^). A request to 
forbear suing or o ther prqceedn^s,_jiot _sgecifying^ any length of 
ti me, Js und erstood to^ he request _pf forbe arance for a reasonable. 
linic (t) : and this i^u fact a common c.ise. If it is asked at what 
moment the proposarconveyed by such a request becomes a promise, 
the answer is that it does so whenever the othe ^ party has in fact 
forborne his rights for a time ^vhich the Court considers long enough 
to amount to a reasonable compliance with the request. This appears 
to be a question of fact depending on all the circumstances, for 
which no gcticral rule can be laid down. No great difficulty is 
found, so far as we are aware, in dealing with it in practice. It , 
will be found on examination that in many of the cases where- for - t 
bearance to sue is said to be the consideration for a promise, th at 
which i s really given dtfd accented as con siderati oii is a promise Jo 
for hear suing either for a defin ite ti me or for a reasonable, time 
acco ^ing to the cii-cuma |ances. w^^ictT pro mise, nray, be express or 
inf erred- .from the -transaction as a w hole {»'), Such cases really ^ 
belong to the following head of contracts by umtiial promises. Some - 
times it is not easy to .say whether, on tho facts of a particular case, 
tiie consideration is actual forbearance or an agreeinenl to foibcar; 
in other words, whether the pr qmise_^icd ujjon Wc^e xch a nged for a 
promise of forbe aran ce, o r .was an offer t ol>c accep te d by forbearance 
m fact , and became a promise when its condition was fulfilled by 
the plaintiff’s forbearance for the specified lime, if any, or other- 
wise for a reasonable time (z/) . 

Compromise. — The mo^t usual and important kind of for- O 
bearancq occurring jn practice is that which is exerci.sed nr under- 
taken by way of compromise of a doubtful claim . It is a question 
some Importmice within what limits the abandonment or com- 
promise of & disputed claim is a good consideration. But this seems 
to belong not to the definition of Consideration, but to the subslan- 


Funindra Namin v. KacJwnan Bibi 
(1917) 45 Cal. 774 ; 41 I.C. 673; 22 
C.W.N. 188. 

(s) Wilby V. Elffce (1875) L.R. 
in C.P. 497. 

(0 Alliance Bank V . Broohi, supra, 
note (r) ; see Fullerton v. Provin- 
cial Bank of Ireland [1903] A. C. 
309, .313, 314; Glegq v, Bromley 
[1912] 3 K.B. 474, 481. See also 
Mohes Chandra v. Rajani Konta 
<1915) 22 C.L.J. 235; 31 I.C. 29; 
Fanindra v. Kacheman (1917) 22 C 


W.N. 188; 41 I.C. 673; Srinivasa 
Rayhava Aiyantjar v. Rmigwnaiha 
Aiymgar (1918) 36 Mad.L.J. 618; 
51 I.C. 9(y: Anoint Krishna Modak 
V. Sarasvaii Padmambh Sketli A. 
T.R. 1928 Bom. 316^ 30 Bom. L.R. 
709; 111 I.C. 556. 

(m) For example, Aiiim Chand v. 
Ctini A.I.R. 1929 Lah. 466; 119 I. 
C. 766. 

(v) See per Bowen L.J, in Miles 
V. New Zealand Alford Estate Co, 
(1886) 32 Ch.D. 266, 289. 
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tive law declared in s. 25 of the Act, We shall thei'eforc tleal with 
it under that section. 

Apparent forbearance when real^ an act. — Actual perform -V* 
ance is sometimes apparently passive !”*”^ trader exposes his goods 
for sale, the price being marked or otherwise well known. A cus- 
tomer comes in, takes the object he wants, and gives his name to 
the trader. The case is common enough. Here a captiously literal 
person might say that the consideratinn nn t he faded's part is £or- 
be aring to interfere with the custo mer's a ction. But what we do 
say,” both in law and in common sense, is that the sellei, by autho- 
rising the buyer to take the goods within his reach, in fact sells and 
delivers them bj'the buyer’s own hand, and the act, though mecha- 
nically the buyer’s, is in substance the seller’s. This remaik is 
needed only when the sale is on credit. Tf ready money is expected 
and given, thei'e is no promise at all in the tran'-action, and there- 
fore no contract; see the commentarj' nn the iiexl following words. 

• 

" Or promises to do or to abstain from doing something ” : 
Mutual Promises. — ^These words, supplemented by sub-ss. (e) and 
(f), convey in a somewhat indirect and inconspicuous manner the 
extremely important proposition that a contract mav be fnrmedJ> v 
the exchange of mutual promises, each promise being the considera - 
tion for the oth e r. Tn this case n e ither promis e is of any value by 
ifself but-aach pf its va l ue fro m the exchange which 

makes them both bindingT This effect of mutual promises is not 
a logical deduction from the general notion of consideration (w'), 
but a positive institution of law required by the convenience of 
business in civilised life. In many archaip systems of la^v there is 
no obligation to perform a promise until there has been perform- 
ance or at least some act done towards performance on the other 
side. The widespread custom of giving something b}^ way of ear- 
nest “ to bind the bargain ” is a relic of this view. 

A consideration which co nsisl.^n perfoi-inanre- ( nr ao far as i t 
c onsists in p e rform a nce! is said to be executed. If. aifd sn far 
it~CQni(stsm promise, i| is said to be executory . Some winters, es- 
pecially in America (ar), speak of a contract in which the conside- 
ration on one side is executed as unilateral, and of a contract in 
which it is executory on both sides as bilateral. This terminologj 
is concise and convenient, but is not at present commonly used in 
England. It is obvious that the consideration cannot be wholly 
executed on both si des. For where perfornianccs7 cm<r perform- 
ances only, are exchanged, of which a sale of goods over the coun- 
ter for ready money is a familiar example, nothing remains to be 


(w) For fuller theoretical exposi- ^ (^) See Langdell : Summary of 

tion see Pollock, Principles of Con- * the l*w of Contracts; Hariiman oc 
tract, 11th ed. pp. 147-8.*^ Contracts, passim. 
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done by evthei* pai’ty, and there no promise at all and nothing for 
the law to enforce (y). ' ' 

The proposal ''to give a promise for a promise is accepted by 
giving the promise asked ^or, and tliereupon, if there be no special 
ground of invalidity, the two parties are both bound, each being both 
promisor and promisee. Tl does not seem neccssaay or useful or 
indeed true to say that the nromise of the piRrtyjiYho accepts has £Sicr « 
b een a pro posal , though the l anguage of sub-s. (b) does not seem 
to recognise the existen ce o f. .pro mi ses w hich have not passed through 
nSTsfage. Still it is true that, but for the counterpromise or “ reci- 
procaT promise ” as Lhe Act lias it, neither party’s “ signification of 
willingness ” could become a promise within the 'definition of the 
Act; and in this sense we may say, if we please, that the acceptanc e 
of a n offcrcc^promise, by giving the reciprocal undertaking asked 
for, has itself the nature oF a proposal, though it becomes a prorais.e 
m the aH~oT"utlerancej^and there is no moment at which it exists 
hleraly'as'a proposal^ But It does not appear that anything of 
praettcal iinportance'ean turn on this. 

Promises of Forbearance. — A i i, actual forbearance to exe r- 
cise a right mav be a go&i executed c^sideration. provicted it be at 
iGe promisor's rcouiesl . So a promise of forbearance may be a 
good executory consideration. The validity of such considerations, 
as distinct from tlieir formal definition, will be spoken of, as above 
mentioned, under s. 25. 

“ Such act or abstinence or promise is called a considera- 
tion for the promise ” ; further requirements. — It will be ob- 
served that, according to the terms of the definition , it is o nly r e- 
quired that something — ^no matter what — should have been-.done^ 
forborne, or promised at the request of the promisor. We shall 
find, however,?thal in"^ome t:ases eiqiressly provided for b y the Ac t, 
and in others apparently not so^rovided for, but well loiown ip the 
Common Law, and still recognised in Indian practice, the legal 
efiPect of copsideralion' in making promises binding is withheld from 
acts, forbearances, and promises which are within the terms of the 
definition. English lawyers are accustomed to say, in some at least 
of such cases, that there is no consideration. This way of speak- 
ing would seem to be excluded by the Act. One lyould expect the ’ 
Act to say somewhere th at, in ordeiL tQ_haY&- I egal e ffect, a consi - 

1 deration must not only be something which the pr omfspr Aay 

and g ot, hut must^Ee ^ good ” dr *' valuable ”7 t h r* * ^ Q sav. som e- 

thing winch not Qnly~ffie narti^ xeganL'lSO ^ law can regard, as 
having some value (gl. This is a fundamental rule in the_Com - 

(y) The possible existence of a (*) Good considet ation was in 
collateral promise, a warranty fact required by the original draft of 
on sale, does not afEect the general * the Act (s. 10) . 
truth of this statement. 
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mon La\y . Had the Act abrogated it, Uie consequences would have 
been extensive; but it seems to be beyond doubt that such was not 
the intention, and that the silence of the Act cannot be taken as 
altering the English law as it stood settled in British India (a) 
The principle may be broadly expressed thus : The law will not en 
force a promise given for nothing, an d if it is apparent to the Coui 
on the face of the transaction that an alleged consideration amounts 
to ndtHl ng (not merely to 'very little), then-there -i s no foun dation 
for the prom ise, and we .say cither that there is not. .my cQuaidera- 
tion o r that there~ is “an " u nreaf consideraltnn. ” The Act does say 
in s. 10 that agreements are contracts, i.e., enforceable, if they are 
(amongst other 'conditions) made for a lawful consideration. In 
s. 23 it is declared that certain kinds of consideration are not law- 
ful. In s. 25 agreements made without consideration are declared 
(special exceptions excepted) to be void. It is not anywhere stated 
in terms that consideration is not lawful, or otherwise not suffi- 
cient, if it is not " good ” or “ valuable ” in*the sense which those 
terms bear in English law. Further explanation is reserved for the 
commentary on the sections last mentioned. 

Sub-ss. (e) to (j) : 'j\greement and Contract. — The group 
of sub-ss. (e) to (j) may be considered together. By sub-s. (e) 
an agreement is either a promise or a group of promises (b), and, 
therefore, it would seem that an executed con^siderarion-is n ot reckoa- 
ed as part of the agreement. This is not according to the current 
use of languag e, which treats an agreement as an act of both nai -- 
tWs, whether a legal oblisf-ation i.s iiicm'red by one or both of them . 
A vmilateral contract is not the less a transaction between two par- 
ties to which both must contribute something. It would not be 
difficult, however, to find arguments for the language of the Act if 
required. Sub-s. (f) agrees with common usage, except that the 
adjective " mutual ” is more common in English books. 

The distinction between " agreement ’’ and “ contract ” made 
by sub-s. (h) is apparently original it is convenient, and has been 
adopted by some English writers. It should be strictly observed 
in India, though lapses such as “ void contract ” sometimes occur. 
The conditions required for an agreement being enforceable by law 
are contained in Chap. II. of the Act, ss. 10 sqq,, below, where it 
will also be seen that the absence of any such condition makes an 
agreement void, and certain defects will make a contract voidable. 
The duties of parties lo a contract are set forth in Chap. IV. of the 
Act. The manner in which contracts are, if necesjsary, enforced 
belongs to civil procedure. 


(a) Dr, Whitley Stokes’s criticism ^ (&) See Abajisitaram v. Trimbak 

of the language (Anglo-Indian Codes Municipality (1903) 28 Bom, 66, at 
i. 497) was justified, but his fears p. 72, 
have not been. 
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For lechnicai reasons, the language of sub-ss. (g) and (i) 
'would not be accurate in England; it would be useless to dwell on 
this here. The slate of things really 'indicated by sub-s. (1) is that 
one of the parties (or possibly more) can at his option maintain the 
contract, or resist its enforcement, or lake active steps to set it 
aside. When rescinded by a party entitled to rescind, it becomes 
void. Nevertheless it is in the first instance a contract, being valid 
until rescinded. A contract obtained by fraud is the typical exam- 
ple of a voidable transaction. See ss, 19, 19a, 39; see also ss. 53, 
SS. The definition was not jinlended to alter, and does not alter, 
the substantive law (c). In a recent case (d) their Lordships of 
the Privy Council observed that sub-s. (j) did not declare every 
unenforceable contract void but only those unenforceable by law, 
and, by those words meant not unenforceable by reason of some pro- 
cedure or regulation, e g., Limitation Act, but unenforceable by sub- 
stantive law. “ For example,’* observed their Lordships, " a con- 
tract which was fronf its inception illegal, such as a contract with 
im alien enemy, would be avoided by s. 2 (g), and one which be- 
came illegal in the course of its performance, such as a contract with 
one who had been an Hen fi'iend but later became an alien enemy, 
would be avoided by s, 2 (j). A mere failure to sue within the time 
specified by the statute of limitations or an inability to sue by 
reason of the provisions of one of the Orders under the Civil Pro- 
cedure Code would not cause a contract to become void.” 


(e) E.g., a contract Is not vitiated 83; 118 I.C. 220. 
fay a clause conferring- an option on (d) Mahant Singh v. U Ba Yt 
one party (objection hardly intelli- (1939) 66 I.A, 198; 41 Bom.L.R. 
gible) Chetoomai Sulchand v. Shcfin- 742; 181 I.C. 1; A.I.R. 1939 P.C. 
kerdas Girdhatilal A.I.R. 1929 Sind 110. 



CHAPTER I. 

Ok the Communication. Acceptance and TJ-evocatton 

OF Proposals, 

% 

3. The communication oX proposals, the acceptance 
oX proposals, and the revocation of 
^mmunication, ac- proposals and acceptances, respectively, 
tion of proposals. deemed to be mJade by any act oi' 

omission of the party proposing, ac- 
cepting or revoking, by which he iitteiids tr» communi- 
cate such proposal, acceptance or revocation, of which has 
the efXect of communicating ti. 

What is Communication ? — ’As the words oX this section 
stand it would seem that some sort of communication of a propc»sal, 
etc., is made by an act which is intended to communicate it, but in 
fact has not that effect, and that such an inchoate cO*”*Aunicalion 
fails to have legal effect only because the specific provisions of s. 4 
.prevent it from being coniplete. It would seem both 
i more r ational to say tha t an act intended to conununtef^te a.^mpo&a l, 

I, etc ., but failing to do so, is not a communication at alb To get 
this sense from the section before us we should have ^'<^ad " and ” 
for " or ” ill the last clause. There are not any corresponding 
words in the Commissioners’ draft. 

It is matter of the commonest experience that the -Communi- 
cation of intentions may be effectually made in maiiy. other ways 
besides written, spoken, or signalled words. For cxa>’’pl®f delivery 
of goods by their owner to a man who has offered to buy them for 
a certain price will be understood bj' every one, uidess there be 
some indication to the contrary, to signify acceptance of that offer. 
No words are needed, again, to explain the intent with which, a 
man steps into a feriy'-boat or a Iramcar, or drops a coin into an 
automatic machine. It is also possible for parties lo hold com- 
munication by means of pre-arranged signs not bein^ soy form of 
cipher or secret writing, and not having in themselves any com- 
monly understood meaning. This does not often occnr m matters 
of business. Means of communication which a man has presmibed 
or authorised are generally taken as against him be sufficient. 
Otherwise an unexecuted intculion to communicate something, or 
even an un^ccessful attempt, cannot be treated as a^Aounting to a 
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couinumication ; much less can a mere menial act of assent have 
such an effect in any case (o). 

Communication of special conditions, — ^In recent times 
there lias been a series of cases in which the first question is whether 
the proposal of special terms has been effectually communicated. 
This arises where a contract foi the conveyance of a passenger, or 
for the carriage or custody of goods, for reward, is made by the 
delivery to the passenger or owner of a ticket containing or refer- 
ring to special conditions limiting the undertaker’s liability, and 
nothing more is done to call 9.ttention to those conditions. English’] 
authorities have established that it ..is a q uestion of fact whether^tbe 
person t^ing the ticket h^d (or with ordinary intelligence would 
have)" notice of the conditions, or at any late that the otto: party 
was minded* to^confracTbifly on special conditToiis ascertairisd 
from the_ ticicet r “In either of mese~~ca ses his acc eptance of t he 
document ''^libul ' pfcSlg st amou nt* to a tacit ac ceptance of j he 
c ondition s, assuming "Tliem lo~rilaie to lEKe "mafiCT of the contract, 
an JTo bb of a more or less usual kind (&). But he is not liable if 
' the ticket is so printed, or delivered to him in such a state, as not to 
give leasonable notice on the face of it that it does embody some 
special conditions (c). In determining these questions the class of 
persons to whom the special conditions are offered, and the degree of 
intelligence to be expected of them, may properly be taken into 
account (d). 

So far as we know, there is only one Indian case bearing 
directly on the subject. The plaintiff in that case (e) purchased 
of the defendant company a ticket by steamer, which was in the 


(а) Brogdeu v. Metrop. H. Co. 
(1877) 2 App. Ca, 666, at pp. 691, 
692, per Lord Blackburn; an^ see 
Felthoiise v Bindley (1862) 11 C.B. 
N.S. 869, 132 R.R. 784; 135 R.R. 

, Preface vii, judgment of Willes J. 
Silence to a. letter does not amount 
to an acceptance of the teims pro- 
posed; S. M. Bholat V. Yokohama 
Specie Bank A.I.R, 1941 Rang. 
270; 197 I.C. 890. 

(б) Sec Gibaud G.E.R.Co, 
119201 J K.B. 689. Fenton v. 
Southern Ry, [1931] 2 K.B. 103, 
however, seems to go a little fui- 

' ther, holding that notice of the exis- 
tence of conditions may be suffi- 
cient, even if the conditiqps are 
unusual. 

(c) In ’'Henderson v, Stevenson 
(1875) L.R. 2 Sc. & D. 470, where 
an endorsement on a steamboat 
ticket was not referred to on its 
face, and Richardson v. Rowntree 


[1891] A.C. 217, where the ticlcet 
was lolded up so tliat no wiiting 
was visible without opening it, a 
finding of fact tliat the passenger 
knew nothing of any conditions was 
supported. ‘The correct form of 
putting the question of fact was laid 
clown by the C.A. in Parker v, 
S.E.R.Co. (1877) 2 C.P.D. 416. 
See Madras Railway Co. v. Govinda 
Ran (1898) 21 Mad. 172, 174, and 
for a gen^.al summary of the law, 
Hood y/i^^nchor Line [1918] A.C. 
837, -^^hcre both the contract and a 
notice on the envelope enclosing it 
pointedly called attention to the con- 
ditions. Inability to read is no 
excuse; Thompson v. L.M. & S.R. 
Co. [1930] 1 K.B. 41, C.A. 

(d) See Lord Ashbourne's remaiks 
in Richaidson v. Rowntree, supra. 

(e) Mackilltton v. Compagnie des 

Messageries Maritimes dc France 
(1880) 6 Cal. 227. " 
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French language. Towards the top of the ticket were words to 
the effect that " this ticket in order to be available, must be signed 
by the passenger to whom it is delivered,” At the foot of the ticket 
tihere was an intimation in red letters that the ticket was issued 
subject to the conditions printed on the back. One of those condi- 
tions was that the company incurred no liability for' any damage 
which the luggage might sustain. The vessel was wrecked by the 
fault of the company’s .servants, and the plaintiff’s baggage was 
lost. The plaintiff sued the defendant company for damages. The 
ticket was not signed bv him, and he stated that he did not under- 
stand the French language, and that the conditions of the ticket had 
not been explained to him. It was held that the plaintiff had reason- 
able notice of the conditions, and that it was his own fault if he 
did not make himself acquainted with them Henderson v 
Stevenson (/) was distinguished on the ground that there the ticket 
did not disclose on the face of it that there were any conditions on 
the back, and the plaintiff had no notice of any such conditions. As 
to the absence of the plaintiff’s signatuie, it ^as held that the clause 
requiring the passenger’s signature was inserted for the benefit of 
the company, and that they might waive it i^ they thought fit. The 
decisi on seems also to imply that a French company is entitled to 
assume that persons taking first-class passages either know FreuA 
enou^ to read their tickets or, if they do not ask for a translation at 
the'time," are willing to ^qcept th^optents without in^uiryT This 
seerris " TteSOSable enough in the particular case. what 

presumption is there, if any, as to educated persons, European or 
otherwise, in British India being acquainted with any particular 
language ? 

Incorporation of prospectus in a policy of assurance.— 
The question of the effect to be given to the prospectus of a company 
which was incorporated by referents in a policy of life assurance 
arose some time ago in a Madras case (p) in connection w’th the 
onus of proof of age of tlie assured. In the course of the judg- 
ment, Bhashyam Ayyangar J., said: “ As regards the effect to be 
given to the prospectus as a part hf the contract 6f insurance, I 
think it will have the same effect as if it had been reproduced in 
the policy itself, Snd it is quite unnecessaiy to prove that the pros- 
pectus had been read by the assured or that it was specially brought 
to his notice by the conlpany apart from the reference made to it 
in the policy itself. A policy of insurance being a contract entered 
into between the insurers and the assured, and the terms of such 
contract resting entirely upon the contract itself, and not in the 
main or even in part upon the common law or upon the statute, the 
assured, who makes the proposal, enters into the contract, ^ind signs 
the policy, has in the very nature of things notice that the policy 

if) (1S7S) L.R. 2 Sc. & D, 470 Life Assurance Co. v. Harasimha 

iff) Orientai Government Seewrity Chari (1901)' 25 Mad. 183, 205, 206. 
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contains all the terms and conditions of the contract,” I'Jie learned 
Judge proceeded to cite and rely on IVulkitis v. Rymill (/i) and the 
test there laid down (i) by Stephen J, : ” Can it he saiil that the 
nature of tlie transaction was such tliat the plaintiff might suppose 
not unreasonably that the document (handed to him) contained no 
terms at all, but was a mere acknowledgment of an agreemem not 
intended to be varied by special teims?” 

4. The communication of a proposal it, complete 
Communic a t i o n when it coiiies to the knowledgfc of the 
when complete. person tp whom it is made. 

The communication of an acceptance is coitiplete, — 

as ag-ainst the proposer, when it i^ put in a' course of 
transmission to hihi, so ,as to be out of the power of the 
acceptor ; 

as against the acceptor, when it comes to the knowledge 
of the proposer. * 

The communication of a revocation is complete, — 

as against the peVson who makes it, when it is put 
into a course of transmission to the person to whom it is 
made, so as to be out of the power of the person who 
make.s it; 

,as against the person to whom it is made, when it 
comes to his knowledge. 

IJlHstratioih 

(a) A. proposes, by letter, to sell a house to li. at a cciUiu price. 

The communication of the proposal is complete when B. receive^- 

the letter. ^ 

(b) B, accepts A.'s proposal by a letter sent by post. 

The communication of the acceptance is complete, — 

as against A., when the letter is posted; 
as against B., when the letter is received h> A. 

(c) A, r.evokes his proposal by telegram. 

The revocation is complete as against A., when the telegraiii is 
despatched. 

It is complete as against B. when B. receives it. • 

B. revoke^ his acceptance by telegram. B.'s it-vocation is coniplek 
aa against B. when the telegram is dispatched, and as agai^t A. 
when it reaches him. 

This section is really in the nature of au inteipretation clause 
to s. S and might, perhaps, have more conveniently followed it. 

Agreement between parties at a distance. — ^No difficulty 
arises on the first paragraph, (f ). Whether a proposal has or has 

(h) 10 Q.B.D. 178, -summary manner, as by telcgiapli, 

(i) Ibid., at p, 189. may raise doubt as what, according 

(;■) Transactions condtteted in a to the usual course of, Wsiness, the 
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not comt lo the knowledge of the person to whom it was made ia 
purely a question of fact. The rest of the section is intended, as 
■-hown by the illuslrations, to meet the questions raised by the tnr- 
inat'ion of agreements between parties at a distance. It has done 
this, as regards acceptance by enacting (in combination with s. 5') 

1 that for a certain lime — ^namely, while the acceptance is on its way — 
the receiver shall be bound and the sender not. The prop osal ' 
becomes. A .aro mise before it i s certain that t here ia any consi d erati on 
f or it . This can be regarded only as a deliberate and rather large 
depa rture, f or reas ons of convenien ce, from IJh^^common law rule ^ 
which req uires t he promise an3~the dSnisIHeratlon toTb'e'simuUancouB. 
No such departure has been found necessary in England. The case 
of an acceptance being “put in a course of transmission to” the 
proposer, but failing to reach him, is not expressly dealt with. It 
seems lo result from the language of the second pnrHgruph that the 
proposer must be dee med to have received the acceptance at llic^ 
m oment wjien it was _d espat ched "so a s to. hcT^* out o f the j)ov\:£r jff 
the acceptor , C^^d that accordingly it becomes a t>romis c on which 
the accentor can sueVunless some further reason can be found why 
it should not.y if tlie consideration on thfe accentor’s part .was q r>t 
promise but performance — for example, tlie sale of goods despatched 
at the proposer’s request without previous negotiation — the failure 
of consideration may supply stteh a reason in the case proposed. 
The Act certainly docs ant say that the intending purchaser must 
be deemed to have received goods which have never arrived ; it says 
at most that he must be deemed to have been aware of their despatch. 
But if the.consideration on .the.accep tor ls-jpart w as a promis e, it 
. ^Tgrould seem that the proposer cannot say he has not received that 
'"consideration; for he cannot say that the acceptance has not been 
communicated to him, and there is nq difference betwee n having 
the communiratinn nf a promise and having the promise itsel f. 
Consequently, where the agreement is tn-cnnsi.s ^ in mutual pi-omis es, \ 
a_bmding contract "appears to be formed by a letter of acceptance 
‘ despatched iij^the usual way, even if it does nora-ff'i'V'e' til all, unless' 
the__pi'oposal was expressly" made conditional on the_.actuar reeglT?! 
of an acceptance within a prescribed lime, or in due course^ jjr 
unless the acceptor Jaeads a revocation as provided for, by the. laJttsa: 
part of the section and explained by illustration (c). This last 
qualification is probably, though not certainly, a departure froni'" 
Tr.ngliiih law. Apart from the question of a possible revocation, the 
total result, on the words of the Act, is in accordance with the 
existing English authorities. Tliose authorities, however, arc of 
later date than uur Act, and in 1872 the current of opinion was 
rather the other way. It seems uncertain whether the framers of 


communication implied. Such quea- (1929) S6 Cal. 118; 32 C.W.N. 
tions arc really of constructiou— 1101; A.l.R, 1929 Cal, 97; 117 I.C. 
Had/ia Kttnta Doss v. Baerleiu Brof 540. 
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the Act really omitted to consider the case of an acceptance not 
arriving at all, or meant it to be an implied exception, on the ground 
that the want of any final consent between the parties (see s. 10) 
would prevent the formation of a contract, or how otherwise. The 
draft of 1866 appears to have assumed that actual communication 
was necessary (A). When the proposal and acceptance are made 
by letters, the contratt is made at the time when and the place where 
the letter of acceptance is posted (/). 

English rules. — The rules as now settled in England are as 
follows : — r 

“ A person who has made an offer must be considered as con- 
tinuously malting it until he has brought to the knowledge of the 
person to whom it was made that it is withdrawn (m). In othe r 
words, the revQ fiation of a proposal i s effectual only if actually cc^ - 
municated before the^^[esp.atc K"d!r^~acceptance ; and the time when 
thF "revocation was despatched is Immaferial («) . But where an 
acceptance, without notice of the offer being revoked, is despatched 
in due course by means of communication, such as the post, in 
general use and presumably within the contemplation of the parties, 
the acceptance is complete from the date of despatch, notwith- 
standing any delay or miscarriage in its arrival from causes not 
within the acce^itor’s control " (o). It seenxs (/>) this is indepen- 
dent of the rule that, if the proposer of an agreement has prescribed 
or authorised any particular mode of communicating acceptance 
(cf. s. 7, sub-s. 2), he cannot dispute the sufficiency of that mode, 


(fe) “3. A proposal to enter into 
a contract may be retracted, or the 
terms of it altered by the party mak- 
ing it, at any time before it ki ac- 
cepted. 

’‘Explanation. — A proposal is said 
to be accepted when an expressed ac- 
ceptance of , it has been communi- 
cated to the pioposer, or when ,a 
letter of acceptance is posted or a 
telegraphic message delivered at the 
proper office, and the acceptance by 
letter or telegram is not cancelled by 
some communication which reaches 
the proposer before or at the same 
time with the letter or telegram of 
acceptance, or when acceptance is to 
be inferred from the circumstances 
of the case." 

(f) KamisetH Subbiah v, Katha 
Venkatasdwmy (1903) 27 Mad, 355. 
Hngtish authority, so far as it goes, 
is to the same effect. See also 
Sepulchre Bros. v. Khushaldas 
(1941) 2 M.LJ, 481; A.I.R. 1942 


Mad. 13. 

(w) Lord Herschell in Helnthorn 
V. Fraser [1892] 2 Ch. 27, 31, con- 
firming Byrne v. Van Tienhoven 
(1880) 5 C.P.C. 344. 

(«) It is literally possible to read 
the words of s. 4 o£ the Act, par, 3, 
as giving only one chance of sending 
a revocation, so that if a man first 
sends a written acceptance by a slow 
ship, then sends a written revocation 
by a faster ship,' and then returns 'to 
his first mind and confirms the accept- 
ance by a telegram arriving before 
either letter, the revocation is opera- 
tive, and the confirmation cancelling 
it is not. But this cannot be seri- 
ously entertained, and seems suffi- 
ciently excluded by the terms of s. 5. 

(o) Henthom v. Fraser, supra, 
note (m) ; Household Fire, etc.. In- 
surance Co. V. Grant (1879) 4 Ex. 
O, 216, 

(^) Henthom v. Fraser, supra. 
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and must take any risks of delay or miscarriage attaching to the 
acceptor’s action in conformity with the request or authority. 

A letter of acceptance misdirected by the acceptor’s fault cannot 
be deemed to have been efFecLually put in a course of transmission 
to the proposer (q) ; this case was properly distinguished by the 
Allahabad ■High Court from lliat of an insufficient address furnished 
by the proposer himself fr). There the proposer’s own want of 
care obviously cannot extenuate, but will if possible aggravate, the 
risk imposed on him by the general rule of law. 

Whether a particular letter or » writing has been posted, deli- 
vered, or actually received by the addressee, is a question of fact 
having no more to do with the law of contract than any other matter 
of fact which it may be needful to prove in order to establish or 
contradict the foi'mation of any kind of contract (j). 

It is not thought useful for Indian purposes to enter upon the 
histoiy of the English doctrine, or to discus^ the earlier cases, whose 
results, so far as not overruled, are embodied in later decisions (/"). 

Revocation arriving before Acceptance. — One point remains 
unsettled in England. It has never been decided whether, a letter 
of acceptance having been despatched by post, a telegram revoking 
the acceptance and arriving before the letter is operative or not. 
A negative answer seems to be required by the reasoning of the 
English decisions (n). If it can be said that every acceptance in 
writing is subject to an implied condition tliat it may be cancelled 
by a revocation arriving sooner or at the same time, it might as 
easily be held thaV every proposal expecting an answer by letter 
includes a condition that the answer shall actually be received in 
due cour.-jo. But this suggestion has been definitely rejected. 

In British India, however, such a revocation is made valid by 
the express terms of ss. 4 and 5 of the Act (v). 

Statutory consents. — ^The validitj'- of consents required by 
special statutory provisions, and revocations thereof, is* governed by 
the terms of the statute, and, in dise of difference', not by this or 
the following section («•)• 


(<j) Ram Das v. Official Liquida- 
tor, Colton Gamins Co. (1887 ) 9 
All. 366, 385. 

(r) Townsend's Case (1871) L. 
R. 13 Eq. 148. Several dicta in this 
case are founded on authority since 
overruled; the decision is good law, 
though it would now be put on 
shorter grounds. 

{s') Cf. Evidence Act, ss. 16 anc\ 
114. • 

(#) See Appendix to Pollock; 
Principles of Contract, 11th ed. 


pp. 548, sqq. 

(n) See especially the jutlsmeut 
of Thesiger L.J. in Household Fire 
Insurance Co. v. Grant, 4 F,x. D. 
216, at p. 222: Finch, Sel. Ca. at 
p. 1.17. 

(^) The Indian rule agrees with 
a Scottish decision wMch is appa- 
rently still followed in Scotland; 
Countess of Dunmore v. Alexander 
(1830) 9 Shaw & Dunlop 109. This 
is under a dilferent system of law. 

(w) Lingo Ravji Kulkarni v. 
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S. A proposal may be revoked at any time before 
Revocation of pro- Communication of its acceptance is 

posais and acceptan- complete as agafinst the proposer, but not 
afterwards. 

All acceptance may be revoked at any time before the 
communication of the acceptance is complete as against 
the acceptor, but not afterwards. 

IlliistratioKS . 

A. proposes, by a letter sent by post, to sell his hou«c to B. 

B. accepts the .proposal by a letter sent by post. 

A. may revoke his proposal at any time before 6r at the moment 

when B. posts his letter of acceptance, but not afterwards. 

B. may revoke his acceptance at any time before or at the moment 

when the letter communicating it reaches A. but not 
afterwards. 


Revocation of Offers. — It is implied in this section that the 
proposer of a contract cannot bind himself (unless by a distinct 
contract made for a distinct consideration) to keep his offer open 
for any definite time, and that any words of promise to that effect 
can operate only for the benefit of the proposer and as a warning 
that an acceptance after the specified time will be too late (s. 6, 
"•ub-s. 2). Such is undoubtedly the rule of the Common Law. 
The reason is that an undertaking to keep the offer open for a 
certain time is a promise without consideration,^And such a promise 
is unenforceable. A. gives an undertaking to^. to guai'antce, for 
twelve months, the due payment of M.’s bills, which may be dis- 
coimted by at A.’s request:^ This is not a binding promise, but 
a standing proposal which becomes a promise or series of promises 
as and when B. discounts biHs on the faith of il.^A. may revoke 
it at any time, subject to his jobligations as to any bills already dis- 
counted. " The promise ” — or rather offer — “ to repay for twelve 
months creates no additional liability on the guarantor, but, on the 
contraiy, fixes - a limit in time beyond which his liability cannot 
extend" (.r). Z. offers to take A,’s house on certain terms, an 
answer to be given within six weeks. A. within that time writes Z. 
a letter purporting to accept, but in fact containing a material 


Secretary of Slate (1928) 111 I.C. 
278; .10 Bom.L.R, 570; A.I.R. 
1928 Bom. 201. 

(:r) Offord v. Davies (1862) 12 

C. B.N.S. 748; 133 R.R. 491. The 
much-discussed earlier case of Cooke 
V. Oxley (1290) 3 T.R. 653; 1 R.R. 
783; is now received authority only 
so far as it decides this. See Ste- 
venson V. McLean (1880) 5 Q.B. 

D. 346, 351; Head v. Digtjon (1828) 
3 M, & R. 97 (in which the parties 


were face to face, and it is not clear 
whether the defendant did or did not 
signify his revocation before the 
plaintifiE signified his acceptance) 
cannot be taken as going farther. 
The reason there given is clearly 
wrong, for it is supposed that on the 
acceptance of a proposal it is neces- 
sary for the proposer to make some 
fresh declaration of consent, which 
is contrary both to principle and to 
all recent authority. 
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variation of the terms (see s. 7, sttb-s. 1, below) ; Z. Iheti withdraws 
'hifi offer; A. writes again, still within the six weeks, correcting the 
error in his first letter and accepting the terms originally proposed 
by Z. No contract is formed between Z. and -A., since A.’s first' 
acceptance ivas insufficient, and the proposal was no longer open 
at the date of the second (y). Similarly a proposal to sell goods 
allowing eight days’ time for acceptance may be revoked within the 
eight days unless the promise to keep the offer open was supported 
by consideration (g), A statytory power to make rules for the 
conduct of departmental business * will, however, justify a local 
government in prescribing, among the conditions of tenders for 
public service,* that a tender shall not be withdrawn before 
acceptance or refusal (a). 

Sale by Auction, etc. — ^The liberty of revoking an offer before 
acceptance is well shown in the case of a sale by auction. Here 
the owner of each lot put up for sale makes^the auctioneer his agent 
to invite offers for it, and “ every bidding is nothing more than an 
offer on one side, which is not binding on either side till it is 
assented to.” Hence a bidder may withdraw his bid at any moment 
before the fall of the hammer (b). It is common to insert in condi- 
tions of sale a proviso that biddings shall. not be retracted^ but it 
seems that such a condition is inoperative in law (c) for a one- 
sided declaration cannot alter the bidder's rights under the general 
law, nor is there any consideration for his assenting to it, even if 
he could be supposed to assent by attending the sale with notice of 
the conditions. 

The English rule that a bid may be withdrawn at any time 
before the fall of the hammer is followed in British India (d). 
When the bid of an agent at an auction -sale was accepted by the 
auctioneers kutcha-pucca (subject to sanction of the owner of the 
goods), and the agent agreed thereto, it was held that this did not 
preclude the principals of the agent from exercising their right of 
retracting the bid before it was accepted by the auctioneers (e). 
In this case an attempt was unsuccessfully made to prove a usage 
of trade accordiag to which, if a bid were accepted kutcha-pucca, 
the bidder could not retract it tmtil it had been finally accepted or 
refused. If such a usage were established, it would have been, no 
doubt, inconsistent with the terms of the present section. But, so 


(y) Routledge v. Grant (1828) 4 
Bing. 653 ; 29 R.R. 672. 

(.j) Schanlank v. Mutim»ag&ita 
CJietti (1892) 2 Mad.L.J. 57. 

(a) Secretary of State v. Bhas- 
kar KrisJtnail (1925) 49 Bora. 7S9; 
89 I.C. 498; A. I. R. 1925 Bom. 
-WS. 

(b) Payne v. Cave (1789) 3 T.R. 


148; 1 R.R. 679. 

(c) Such was Lord St. Leonards’ 
opinion: Dart, V, & P. 6th ed. i. 
139. 

(d) Agra Bank v, Hamlin (1890) 
14 Mad. 235. 

(e) Mackensie v. Chamroo (1889) 
16 Cal. 702. 
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far as the express enactments of the Act are concerned, such a usage 
is saved by the last clause of s. 1. It would remain to be seen 
whether it would not be disallowed as contrary to the general 
principles of the law. 

" ' Standing offers. — writing whereby A. agrees to supply coal 
to B. at certain prices and up to a stated quantity, or in any quantity 
which may be required, for a period of twelve months, is not a 
contract unless B. binds himself to take some certain quantity, but 
a mere continuing jpyer, which may be accepted by B. from time to 
time by ordering goods upon* the terms of the offer. In such a 
case, each order given by B. is an acceptance of the offer; and A. 
can withdraw the offer, or, to use the phraseology of the Act, revoke 
the proposal, at any time before its acceptance by an order from 
B. f/). Such a transaction may be reduced to a statement by the 
intending vendor in this form: “If you will send me orders for 
coal, I shall supply it ,to you for a period of twelve -months at a 
particular rate.” -This is merely a proposal from A. to B. If, in 
reply to such a proposal, B; says to A., “ I agree,” it does not 
constitute an acceptance of the proposal. An acceptance can take 
place only by B. sending an order to A. If, however, there is an 
• undertaking on the part of B. not to send orders for coal (or whal- 
'ever the goods in question may be) to any other person than A. 

S during a specified time, there is a good consideration for a promise 
by A. to supply such coal as B. may order on the specified terms 
and up to the specified extent. The same principle was affirmed 
by the Privy Council on an appeal from the Province of Quebec, 
where French-Canadian law, now codified, is in force. A printer 
covenanted to execute for tlie Government of the Province, during 
a term of eight years, the printing and binding of certain public 
documents on certain terms Expressed in a scliedule. In the course 
of the same year the Lieutenant-Governor cancelled the agree- 
ment. The printer sued the Crown by petition of right, and it was 
ultimately held, reversing the judgment below, that he had no 
ground of action . 

" The contract . . . docs not purport to contain any covenant 
or obligation of any sort on the part of the Crown. The respon- 
dent undertakes to print certain public documents at certain specified 
rates. For all work given to him on the footing of the contract the 
Government was undoubtedly bound to pay according to the agreed 
tariff. But the contract imposes no obligation on the Crown to 
pay the respondent for work not given to him for execution. There 
is nothing in the contract binding the Government to give to the 

(/) The Bengal Coal Co. v. Ho- (1904) Punj, Rec. no. 72; Jorama 
mee, Wadia & Co. (1899) 24 Bom. Metl Champalal v. Jeygopaldas 
97, following G. N. R. Co. v. Witham Ghansltandas (1922) ^ Mad. L, J. 
(1873) L.R.9C.P. 16; JCwntewhol 132. 

V. Secretary of State /or India 
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respondent all or any of the printing work referred to in the con- 
tract, nor Is there anything in it to prevent the Government from 
giving the whole of the work, or such part as they think fit to any 
other printer ” {g). 

In another similar case in England where a town council had 
accepted a tender for the supply of certain goods for twelve months 
a Divisional Court held that a contract was formed by the accep- 
tance of the tender (fe). One of the Judges thought there was an 
implied obligation on the council’s part not to order goods of that 
kind elsewhere during the term. The case before the Privy Council 
which we have just mentioned was not cited. Unless .some sufficient 
distinction can be discovered in the facts (which the pi'esent 
writer (hi) has failed to do), it is submitted that this judgment is 
contrary to both principle and authority, and ought not to be 
followed. ' 

Advertisements of rewards „ and otljer so-called “general 
offers ” have also raised cjuestions whetlier particular acts were 
proposals of a contract capable of being promises by acceptance, or 
merely the invitation of proposals. This will be more conveniently 
dealt with under s. 8. 

A proposal is revoked — * 

(1) by the comxnunication of 
how notice of revocation by the proposer to 
the other party. 

(2) by the lapse of the time prescribed i'n such pro- 

IJosal for its acceptance, or, if no time is so 
prescribed, by the lapse of a reasonable time, 
withoait communication of the acceptance; 

(3) by the failure of the acceptor to fulfil a condi- 

tion precedent to acceptance; or 

(4) by the death or insanity of the proposer, if the 

fact of his death or insanity comes to the 
knowledge of the acceptor before acceptance. 

Notice of Revocation. — ^Ilere sub-s. 1 appears to make it a 
condition of revocation being effectual that it shall be communicated 
by the proposer or (which is the same thing) by his authority. This 


(ir) R. V. Demers flQOO] A. C. 
103, 108, Followed in a closeb' 

similar case, where the real differ- 
ence between the parties was of con- 
struction, Secretary of State v. 
Madho Ram (1928) 10 Lah. 493; A. 
I.R. 1929 Lah. 114. 

(/i) Gloucester Municipal Election 
Petition [1901] 1 K. B. 683. The 


point arose in a curious manner, the 
question being whether the tradesman 
had an interest in a contract with the 
council (apart from any goods being 
actually ordered) which disquali- 
fied him for election as a town 
comicillor. 

(ftl) The Rt. Hon’ble Sir Frede- 
rick PoHoofe. 
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w;)s probably intended to correspond with the law of Kngland, but 
a few years after the Act was passed the Lords Justices Janies and 
Mellish in Dickinson v. Dodds (i) used language apparently involv- 
ing a different rule, though that case actually decided only that if 
an owner of immovable property makes a proposal to sell it to one 
man, and before that proposal is answered agrees to sell it to 
another, and the first, with the knowledge of this fact, then 
formally tenders an acceptance, the purcha.ser who fir>5t actually 
accepts has the better right to specific performance. It was not 
decided (though the Judges sgem to have thought) that Imowledge, 
not communicated by the proposer, that the property was sold to 
some one else was such a revocation of the first proposal as in itself 
made acceptance by the person to whom it was made impossible. 
Acceptance of a proposal which the proposer has made it impossible 
to fulfil is not necessarily unmeaning or inoperative; the fact that 
an obligation cannot he specifically performed is consistent with 
the promisor being bdhnd to pay damages for his default. Many 
obligations are from the first incapable of specific performance so 
far as any power of the Court is concerned. It would be absurd 
to hold that a promisor is to go scot-free because by his own action 
he has reduced the possibilities of his obligation from a higher to 
a lower level. The reasons given for the decision in Dickinson v. 
Dodds have been freely critici.sed in England; but, as the decision 
itself is not of positive authority in British India in a matter 
covered by the terms of the Contract Act, it does not .secra useful to 
pursue the discussion here. The true principle of such cases is 
stated by Langdell (/) : " An offer to sell property will not be 
revoked by a sale of the property to some one else. As evidence 
of a change of mind on the part of the offeror, such an act cannot 
be pul higher than a letter erf revocation sent to the offeree by mail ; 
and yet it is well settled that a letter of revocation will not be 
operative until it is received by the offeree (&). Nor will the 
subsequent sale of the property to some one else constitute any legal 
obstacle to the. continuance of the offer. The original offeree and 
the subsequent purchaser cannot, indeed, both acquire the property, 
but they can both acquire a right to it as against the seller, together 
•with the alternative right to damages ; and this is all that a contract 
secures to one iii any case.” It has, indeed, been suggested by 
writers entitled to respect (/) that an act of the proposer inconsistent 
with his original intention will be operative, if it comes in any way 
to the Icnowledge of the offeree, as an act which, under s. 3, has 
the effect of communicating ” a revocation of the proposal. If this 

(t) (1876) 2 Ch-U. 463. drawn but not in lact brought to the 

(j) Summary of the Law of banker’s notice: Curtice v. London 
Contracts, s. 181. City & Midland Bank [1908] 1 K. 

(&) A cheque is not effectually B. 293, C.A. 
countermanded by a telegram deli- (Z) Cunningham and Shephard’s 
vered at the bank on which it is Indian Contract Act, 9th ed. p. 2S. 
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wei*e so, Dickinson v. Dodds( would be good law in British India to 
the fuJl extent of the redsons there given. But, with all submission, 
the act of selling to one man property already offered to another 
cannot be itself an act which has the effect of communicating notice 
to that other. Such notice must be the effect of some other act or 
event. As in Dickinspti v. Dodds,' a stranger may inform the 
original offeree that the new transaction, or some such transaction, 
has taken place. '^This is no act of the party supposed to be revoking, 
and therefore its effect, if any, cannot depend on the words of s. 3. 
It is perhaps needless to consider what would be the result if the 
first offeree in person were to overhear a conversation between the 
vendor and the ‘new purchaser constituting an agreement incon- 
sistent with the first offer. We have already expressed a doubt 
whether the true meaning of s. 3 was to ascribe the effect of com- 
municating proposal, revocation, or acceptance, to acts done with- 
< out any such intent. On the whole, we arc unable to follow the 
learned commentators to whose interpretalioft we have referred. 

Revocation not presumed. — ^As Lord Justice James said, 
" prima facie every contract is permanent and irrevocable, and it 
lies upon a person who says that it is revocable or determinable to 
show either some expression in the contract itself, or something in 
the nature of the contract, from which it is reasonably to be implied 
that it was not intended to be permanent and perpetual, but was 
to be ill some way or other subject to determination" (»»). This 
dictum, and the Indian case cited in our note, really belong to the 
subject of interpretation, in cases where it is alleged that an option 
to determine a completed contract is conferred by the terms of the 
contract itself. But the principle that an intent to revoke what has 
once been clefiberately uttered will not be lightly presumed or too 
readily inferred appears to be equally applicable to proposals. 
Moreover, the Act does not explicitly deal with interpretation any- 
where. The Lord Justice went on to point out that many con- 


(jh) Llanelly Ry. and Dock Co, 
V. L. & N. W. R. Co. (1873) L. 
R. 8 Cli. 942, at i» 949. Accord- 
ingly, where a contract was made 
between the widow of a Gayawal 
priest and the defendant whereby the 
widow adopted the defendant, a mar- 
ried man, as her son in order that 
the defendant might gel his feet 
worshipped by the clientele of her 
deceased husband and receive emolu- 
ments from them for the benefit of 
himself and the widow, and the con- 
tract itself specified the circumstan- 
ces tinder which it might be cancel- 
led, it was held that, though the 
adoption was invalid, the contract 


was not determinable at the mere 
choice of the widow so as to affect 
the rights created thereby in favour 
of the defendant. The Court said; 
"We aie unable to accept the sug- 
gestion that the contract in this case 
was a contract of service, Ici mina- 
ble upon reasonable notice. The 
contract itself indicates some of the 
circumstances under which it may 
be terminated, and it is impossible 
to hold that the parties intended that 
Ihc contract should be terminable 
merely at the option of one of the 
parlies”: Lachmi Dai Mohiitain v. 
Kissm Lall (1906) 11 C.W.lSr. 147, 
citing James, L.J, as abcJve. 


44 


THE INDIAN CONTRACT ACT. 


tracts, those of employment, agcncj, and the like, are by their nature 
not expected to be of indefinite duration. The agreement before 
him was an agreement for running powers between two railway 
companie.'!. 

Lapse of time for Acceptance. — The rule laid down by sub- 
s. 2 is now elementary. We have already had to cite some of the 
authorities which recognise it. On the point of an acceptance after 
the expiration of a reasonable time being too late, there is one 
direct English authority, where it was held that a person who ap- 
plied for shares in a company in June was not bound by an allot- 
ment made in November («) ; and this case has .been followed by 
the Bombay (o) and Nagpur High Courts (p). In another Eng- 
lish company case an underwriting letter contained the words “ This 
engagement is binding on me for two months ” ; they were incapa- 
ble of operating as a promise, and it was held, with some doubt, 
that their real effect jvas an offer with a limit of two months for 
acceptance ( 5 ). 

Condition precedent to Acceptance. — As to sub-s. 3, it is 
not very easy to see what a condition precedent to acceptance means. 
The words (like several other of the less felicitous phrases in the 
Act) appear to liave been borrowed without much reflection from 
the draft Civil Code of the State of New York, completed in ISfi.*) 
and never adopted in its own Slate. There is nothing in the origi- 
nal context to throw light on them. A man proposing a contract 
may request either a single act, or several acts, or a promise or set 
of promises, or both acts and promises, as the consideration for a 
promise which he offers. The other party may do something obvi- 
ously inconsistent with performing some or one of the things re- 
quested. This amounts to e. tacit refusal, and accordingly the pro- 
posal is at an end (see notes on s. 5, “ Revocation of offers,” above), 
and the parties can form a contract only by starting afresh. If the 
fact amounts to a refusal, there is no manifest reason for calling it 
failure to 'fulfil a condition precedent. The term is not used in 
this connection in English books. Everything required on the ac- 
ceptor's part to complete an acceptance would rather seem to be part 
of the acceptance itself. This sub-section does not appear to have 
been judicially interpreted, or indeed to have any very material 
effect. 

Death or insanity o£ proposer. — ^The provision made by sub- 
s. 4 is quite clear. It is a variation from English law, where on 


(«) Rmisgate Victoria Hotel Co. 
V. Mantefiore (1866) L.R. 1 Ex. 
109. 

(o) Indian Co-operative Naviga- 
tion Trading Co. v. Padamsey Pretii- 
ji A.I.R. 1934 Bom. 97; 36 Bora. 


L.R. 32; 150 T.C. 645. 

(^) Ratnlalsao v. Malak A.I.R. 
1939 Nag. 22 s ; 183 I.C. 748. 

{q) Hindley’s Case [18961 2 Ch. 
121, C.A. 



CEKTAINTY OF ACCEFIANCE. 


45 


the one hand it is understood that " the death of either party before 
, acceptance causes an offer to lapse," without any qualification as to 
notice, and on the other hand it does not seem that supervening in- 
sanity of the proposer operates as a revocation at all, since the con- 
tract of a lunatic is only voidable and not void. If an offer is ad- 
dressed to a man who dies without having accepted or refused it, 
his executors have no power to accept it either in England or in 
British India. For the proposer cannot be presumed to have in- 
tended to contract with a deceased person’s estate. This is very 
different from the case of one who accepts a proposal without Imow- 
ing that the proposer is dead. 

Refusal. — ^The rejection of a proposal by the person to whom 
it is made is wholly distinct from revocation, and is not within this 
section. A counter-offer proposing ilifferent terms has the same 
effect as a merely negative refusal j it is no less a rejection of the 
original offer, and a party who, having made it, changes his mind, 
cannot treat the first offer as still open (r). ■* 

V. In order to convert a proposal info a promise, 
Acceptance must be thc acceptance nitist 
absolute. (1) bc absolute and unqualified: 

(2) be expressed in sonie us ual and reiasonable 
manner, unless the proposal prescribes the 
maimer in which it is to be accepted. If the 
proposal prescribes a manner in which it is to 
be accepted, and thc acceptance is not made 
in such manner, the proposer may, within a 
reasonable lime after the acceptance is com- 
municated to him, insist that his proposal shall 
be accepted in the presci'ibed manner, and not 
otherwise; but if he fails to do .so, he accepts 
the acceptance (j). . • 

Certainty of Acceptance. — ^The rule of the first sub-section is 
in itself ohviousl/ necessary, for words of acceptance which do not 
correspond to the proposal actually made are not really an accept- 
ance of anything, and, therefore, can amount to nothing more than 


(r) Hvile V. IVrench (1840) 3 
Beav. 334; mit otherwise in India, 
Nikal Chaiid v. Amar Naih A.I.R. 
1926 Lah. 645; 98 I. C. Z72; 8 Lab. 
L.J. 434. 

' ( j) “ These sections [7, 8 and 9] 
must be read without reference to 
the English law on the subject”: 
Ashworth J,, Gaddar Mai v. Tata 


Industrial Bank (1927) 49 All. 674, 
at p. 677; 100 I.C. 1023; A.I.R. 
1927 All . 407 ; qu. whether provoked 
by irrelevant citations (argument 
not reported), but the language is 
clearly too wide; the real meaning 
must be tliat English decisions can- 
not prevail against the clear words 
of the Act, 
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a new proposal, or, as it is frequently called, a counler-ofTcr. The 
difficulties which occur under this head arc difficulties not of prin- 
ciple but of construction, the question being in every case whether 
a particular communication is to be understood as a real and abso- 
lute acceptance, or as introducing a condition or qualification which 
makes it only a stage in a course of negotiation capable of leading, 
but not ncceiisarily leading, to a concluded couU’acl. Sometimes 
additional words that seem at first sight to make the acceptance con- 
ditional are no more than the expression of what the law implies, 
as where in England an offer to sell land is accepted subject to the 
title being approved by our •solicitors.” The reasonable mcanhig 
of this appears to be not to make a cei-lain or uncertain solicitor's 
opinion ( which might be arbitrary) final, but only to claim the pur- 
chaser’s common right of investigating the title with professional 
assistance and refusing to complete if the title proves bad (t). 
Again, the offer of a new contract may be annexed to an absolute 
acceptance so that therj is a concluded contract whether the new offer 
is accepted or not (m) . On the other hand, reference to special condi- 
tions not known to the other parl3' (v), as distinguished from terms 
already made part of the proposal (w), will prevent an acceptance 
from being final. So will a reference to future unspecified terms 
“ to be arranged,” or the like, between the parties or their agents (.r). 
Cut an acceptance on condition, coupled witli an admission that the 
condition has been satisfied, luaj' be in effect unconditional (31). 

Although there can be no contract without a complete accepl- 
ance'“of- the proposal, it is not universally true that complete accept- 
ance of the proposal makes a binding contract ; for one may agree to 


(0 Hussey v, Home-Payne 
(1879) 4 App, Cas. 311, 322, per 
Lord Cairns (followed in Treacher 
& Co. V. Mahomedally (1911) 35 

Bom. 110). The decision of the C. 
A., who had taken a different view- 
on tills iioint," was affirmed on other 
grounds. 

(m) Sir Mahomed Yusuf v. Sec- 
relary of State (1920) 22 Bom.L. 
R. 872 ; 45 Bom. 8: 57 I.C. 971. 
The term “ counter-offer ” is clearlv 
not the right one to use in this view 
of the facts. 

(v) Jones V, Daniel [18941 2 
Ch, 332. 

(w) PHhy V. Hotmsell [1895] 2 
Ch. 737. 

(.v) Honeyman v. Marry alt (1857) 
6 H.L.C. 112; Stanley v, Dowdes- 
well (1874) L.R. 10 C.P. 102; 
Lockett V, Normaur-Wright [1925] 
1 Cfa. 56. But an. agreement to sup- 


ply goods described in general terms 
at a price " to be agreed ” is not 
necessarily void for uncertainty; for 
a term may be implied that the 
goods are intended to be of reason- 
able quality to be sold at a reason- 
able price; Hillas v. Areas (1932) 
147 L.T. 503; Foley v. Classique 
Coaches [1934] 2 K.B. 1. The 
question is one Of construction in 
each case, and the inclusion of an 
arbitration clause in the contract is 
in such cases an important element; 
see also May and Butcher v. The 
King [1934] 2 K.B. 17. 

(y) Roberts v. Security Co, 
[1897] 1 Q. B. Ill, C, A, The 
principle is sound but its application 
in the particular case doubtful; see 
The Equitable Fire and Accident 
Office V. The Chmg Wo Hong 
[1907] A.C. 96. 101. 
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all the lerms of a proposal, and yel decline to be bound until a for- 
nial agreement is sign^ (.s’), or some other act is done. This is 
really a case of acceptance with an added condition, but of such 
special importance as to call for separate mention. There may be 
an express reservation in such words as these : " This agreement is 
nmde .s ubje ct to the preparation and execution of a formal con- 
tract (a). Or a proposal for insurance may be accepted in all 
its terms, but with the statement that there shall be no assurance 
till the first premium is paid. Here again there is no contract, but 
only a counter-offer, and the intending insurer may refuse a tender 
of the jireinium if there has meanwhile been any material change in 
the facts consliluting tlie risk to be insured against (b). Where 
there is no precise clause of reservation, but the acceptance is not 
obviously unqualified, it becomes a question of construction whether 
the jjarties intended that the lex-ms agpreed on should merely be put 
into fonn (c), or whether the)' should be subject to a new agi’cemcnt 
the terms of which are not expressed in detail (d), and this must 
be clelermined by examination of the whole o^ a continuous i-orre.s- 
poadeuce or negotiation. It will not do to pick out this or that por- 
tion which, if it stood alone, aiight be sufficient evidence of a con- 
tract (e). But where it appears that a complete contract was 
formed by unqualified acceptance of an offer at a certain dale, -sub- 
sequent negotiation will have no effect unless they amount to a new 
agreement (/). 

In British India it has been laid down, in accordance Avilh Eng- 
lish law' as well as with the terms of the Act, that an acceptance Ayith 
a variation is no acceptance; it is simply a counter-proposal, which 
must be accepted by the original promisor before a contract _is 


(s) "If to a proposal or offer an 
assent be given subject to a provi- 
sion as to a rontiacl, then the stipu- 
lation as to the contract is a term 
of the assent, and there is xxo agree- 
ment independent of that stipula- 
tion *' : Chinnack v. Marchioness of 
Ely (1865) 4 D.J.S, 638, at p. 646. 

(a) Winn V. Sulk (1877) 7 Ch. 
D. Finch. Sel. Ca. 81, followed 
in Tlatsfeldl-Wildenburff v. Ale-vafv- 
der [1912] 1 Ch. 284; Rossdale v. 
Demy fl^l] 1 Ch. 57, C.A. ; Rain- 
gold V. Bromley [1931] 2 Ch. 307; 
New Mofussil Co. v. Shankerlal 
Narayandas I.L.R. (1941) Bom. 
361; 43 Bom.L.R. 293; 196 I. C. 
146; A. I. R. 1941 Bom. 247; cp 
the cases cited in note (.v), ^upra. 

(b) Catming v. Farqitliar (1880) 
16 Q.B.D. 727; see especially per 
Lindley L.J. at p. 733. 


(^c),Harichand Mancharam v. 
Govind Luxman Gokltale (1922) SO 
T.A. 25; 47 Bom. 335; 71 I.C. 763; 
Currimbhoy & Co. v. Creet (1933) 
60 I. A. 297 ; 60 Cal. 980; 141 I.C. 
209; A.I.R. 1933 P.. C. 29; Snhx- 
snalchandra v. Radlvanath (1933) 60 
Cal. 1372; 149 I.C. 1000; A.I.R. 
1934 Cal. 235; Gujjar Mai v. Go- 
wntor-General of India A. I. R. 
1942 Pesh. 33. 

(rf) Jessel M.R. in Winn v. Bull, 
note (o) above ,- Akoofee Jadwet Sr 
Co. V. A V. & Son A.I.R. 1939 
Rang. 423; 185 I.C. 70S. 

(c) Hussey v. Horm-Payne 
(1879) 4 App. Cas. 311; Aryodaya 
S. & W. Co. V. Javalprasad (1903) 
5 Bom.L.R. 909. 

(/) Perry v. Suffields Ltd. [1916] 
2 Ch. 187, C.A. 
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ma^ (y). Thus where an offer was made for the purchase of cer- 
tain goods which were to be ordered out from EuroiJe, an accept- 
ance " free Bombay Harbour and mterest,”i being a terra not con- 
tained in die offer, ‘was held 1o be no acceptance within the meaning 
of this section. Where a buyer signed a bought note after Inserting 
therein in Chinese certain terms which were not in the sold note 
previously signed by the seller, it was held that there was no con- 
tract unless the seller accepted the additional terms in Chine.se (h). 
In such a case the acceptance with a qualification is in its nature 
a counter-proposal which. If accepted by the proposer, would consti- 
tute an agreement (i). The English authorities have also been fol- 
lowed on the point that parties are free to providp that the agree- 
ment shall not be complete and operative until its terms are reduced 
into writing, or are embodied in a formal document, and that it is 
a question of interpretation whether they have done so or not. 
Where, however, there is no such stipulation express or implied, tlie 
mere circumstance that the parties intend to put the agreement into 
writing or in a formal instrument will not prevent the agreement 
from being enforced, assuming, of course, that an agreement other- 
wise complete and enforceable is proved (/). The circumstance 
that the parties do intend a subsequent agreement to be made is 
evidence to show that they did not intend the previous negotiations 
to amount to an agieemenl, though not conclusive; they will be 
bound by a previous agreement *' if it is, clear that such an agree- 
ment has been made” (A). Where, however, the formalitie s ar e 
not of the parlies’ selection, so that nothing turns upon the intention 
of the parties, no inference against a concluded agreement can be 
drawn from the non-completion of these formalities. Thus, while 
a suit was pending the parties entered into a written agreement 
whereby the plaintiff agreed to accept the property of the defend- 
ant in adjustment of the ^uit. The agreement was not recorded 
as required under s. 98 of the Code of Civil Procedure then in 
force, being Act VIII. of 1859 [now Code of Civil Procedure, 1908, 
O. 21, r. 2^,. It was not, therefore, such a final adjustment of the 
suit as precluded the case from being proceeded with. The plain- 


(g) Kmdan Lai v. Se^-retary of 
State (m?) 14 Luck. 710; 183 I. 
C. 597; A. I. R. 1939 Oudh 249; 
Hdji Mahomed v. Spinner (1900) 
24 Bom. Sit), 523. In the latter case 
the plaintiffs maintained that the ad- 
ditional term -was already implied in 
the offer by a previous course o£ 
dealing or otherwise. The defend- 
ant maintsdned that there was a con- 
tract without that term. The Court 
held that there was no contract at 
all. 

(/>) Ah Shain Shohe v. Moolhia 


Chetty (1899) 4'^C.W.N. 453. 

(«) Bhagzmndas v. Shiv Dial 
(1913) Piinj . Rec. no. 92, where 
the counter-proposal was accepted. 

(/) Whymper v. Buckle (1879) 
3 All. 469, citing Brogden v. Metro- 
politan Railway Co. (1887) 2 App. 
Ca. 666; Lezais v. Brass (1877) L. 
R. 3 Q.B.D. 667; Bonnewell v. 
Jenkins (1878) L.R, 8 Ch.D. 70; 
and see note (c), supra. 

(k) Ridgway v. Wharton (1856- 
57) 6 H.L.C. 238, at p. 264. 
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tifi, talcing advantage of that fact, proceeded with the suit, and 
obtained a decree against the defendant. The defendant subse- 
quently brought a suit against the plaintiff for damages for breach 
of the agreement; and it was held that he was entitled to damages, 
there having been a binding agreement between the parties, though 
the formaIit 3 recording the .igreeinent was not completed (1). 
Such ca ses, however, must be distin guished from those _whgre.Jtlie 
negotiadons^ have-not led to a concluded agi:Qeni$ait, Thus in Koy- 
TasfTChunder v. Tann-ey Chwn (m} the defendant wrote Jo the 
plaintiff: “ The value of your house has been fixed through the 
broker at Ks. 13,125. Agreeing to that value, 1 write this letter. 
Please come over to the office of niy attorney between three and 
four this day with the title deeds of the house and receive the ear- 
nest.” In reply the plaintiff wrote: "You having agreed to pur- 
chase our house for Rs. 13,125, have sent a letter through the bro- 
ker, and we are agreeable to it, and we will be present between three 
and four thi.s daj' at your attorney’s, and receiye the earnest ” 
plaintiff and the defendant met at the attorney’s o ffice, but the a^- 
torn^ was jihsent, qnd_ accordingly no inspection of title deeds_ar 
payment of the earnest money took plaoe. The plaintiff sued the 
defendant for specific"^ per/orrnahee, but itjivas held that there was 
no binding contra^ct, as two important maTters-^namely, inspection 
of the deeds ■'(») and the amount and pa 3 rment of the earnest money 
— ^were left to be arranged at the attorney’s office. Garth C.J. said 
" As regards the earnest money, it must be observed that both par- 
ties treat that as an element in the bargain \ . . Suppose the meet- 
ing had taken place, and the parties had been unable to agree as to 
the amount of the earnest money, how could it possibly have been 
said that they had arrived at' any binding agreement?”* (o). A 
provision in an agreement for the sale of a house that " op approval 

(1) Thata V enkatachellasami v. 

Kristnasavamy (1874) 8 M.H.C. 1. 

See Multa’s Code of Civil Prorednre, 

11th ed., pp. 742, sqij 

(j«) (1884) 10 Cal. 588. 

(n) It looks as if there had been 
some misapprehension liere. In 
English practice, at any rate, a con- 
tract for purchase of land is not 
suspended until the title has been 
shown; there is a complete contract 
a.s soon as all the teims — including 
special conditions, if any, as to title — 
have been agreed upon, subject to 
the purchasei’s right to rescind, or 
to compensation if a title is not 
shown according to the contract, and 
often, by as^reement, to the vendor's 
right to rescind if he cannot remove 
any objection. 

(o) It looks very much as if some 


well-known customary proportion of 
tamest monej' was really intended 
by the parties, but apparently there 
was no proof of this."' In Sreegopal 
■V . . Rmichurfi (1882)' 8 Cial. 856, a 
document pui porting to be an ag- 
reement relating* to the sale of a 
house was made " subject to the ap- 
pioval of the purchaser’s solicitor,” 
and it was held, citing Hud ion v. 
Buck, 7 Ch.D. 683, and Hiix^ry v 
Homc-Paynee (in C.A.), 8 Ch.D. 
670, that there was no complete con- 
tract between the parties until the 
title was approved by the purchaser’s 
solicitor, who was for that , purpose 
constituted the sole and absolute 
judge as to whether or not there 
was a good title, provided he acted 
reasonably and bona fide. This case 
seems, however, of doubtful autho- 
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of the title by the purchasei'’s solicitoi' the purchase money should 
be paid ” has not the effect of rendering the completeness of the 
agreement conditional upon the approval of the title by the solici- 
tor, but of simply fixing the time for the payment nf the purchase 
money without wailing for a conveyance (/>). 

Apparent without real Acceptance. — In exceptional circum- 
stances there may be an unconditional acceptance in terms of a pro- 
posal which in fact the parties do not understand in tlic same sense, 
and which neither party is estopped from understanding in his own 
sense. Here the acceptance is merety apparent, and no contract is 
fdrmed. Such cases are bettdf postponed till we come to s. 13, which 
see. 

Manner of Acceptance fsub-s. 2 1 . —A pr oposal must.be ac- 
cepted according to its terms. Therefore,, if the proposet.choos^ 
to require that goods shall be delivered ala, particular place, he i 5 .PQ.t 
bound to accept delivery .tenderecLat any o ther plg-cc. (?). It is not 
for the acceptor to sa^ that some other mode of acceptance which is 
not according to the terms of the proposal will do as well, in a Cal- 
cutta case (r) an offer was made in the following terms: — " I intend 
to sell iny house for Rs. 2,000. If you are willing to have it, Avrile 
to F. at his address.” Instead of writing to I"', the purchaser sent an 
agent in person to F. and agreed to purchase the property for Rs. 7,000. 

It was contended that this was not a valid acceptance, as the only man- 
ner in which the acceptance of the offer could be made was by writ- 
ing to F, at his address. It was held that the letter had to be ^/ 
read in a reasonable mamier and that il did not preclude the pur- 
chaser from putting hihiself into direct communication with F. 
This decision may perhaps be doubted, and a safer ground would 
have been that on the oral acceptance being communicated to the 
vendor he did not insist upon the proposal being accepted in writing. 

' The present sub-section, however, throws on the proposer the 
burden of notifying to the acceptor that an acceptance not in the 
^ prescribed .manner and form is insufficient, and he remains bound 

rity, as Wilson j, did not feel free to Sup. Ct. U. S., 4 Wheaton, 22S. 
follow the opinion expressed by A, communication by post of any de- 
Lord Cairns in Hussey v. Horne- mand or offer generally authorises 
Payne m the House of Lords {supra, the post as a proper mode of convey- 
note (<)») which would presum- ing the answer, but a general autho- 
ably be upheld by the Privy Council, rity to pay a sum due by remittance 
It would be a misfortune to Indian through the post will not authorise 
jurispitidence if English decisions the unusual practice of enclosing 
made with tegard to the very peen- considerable sums of coin or negotla- 
liar English conditions of land title blc notes in a post letter : Mitchell 
and transfer were to be followed lite- Henry v. Norwich Union Insurance 
rally and* indiscriminately by the Society [1918] 2 K.B. 67, C.A. 
Indian Courts. (r) Snrendra Nath v. Kedar Nath 

- {p) Cohen v. Sutherland (1890) A.T.R. 1936 Cal. 87; 63 Cal.L.J. 

17 Cal. 9ty. 86; 1611. C. 224. 

(g) Eliaron v. Henshatn (1819) 
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(if he fails to insist on an acceptance such as he required. No pre- 
vious or subsequent authority for this has been found in the Com- 
mon Law, nor does analogy seem to favour it. 

At all events, one party to a negotiation cannot impose on the 
other the burden of expressly refusing either an original offer or a 
counter-offer by saying that he will assume acceptance unless he 
hears to the contrary (s). Assent to his terms is a positive act 
within the other party's discretion, and he has no right to presume 
it. Neglect to answer a business offer is certainly not, as a rule, 
prudent or laudable; still there is no legal duty to answer at all. 

8 . Performance of the conditions of a proposal, or 
the acceptance of any considerabion for 

formTnT‘^"conSrtio®ns' a reciprocal promise whith may be 
or leccivm^ coii'.uic- olTcrcd with a proposal, is an accep- 
tance of the proposal. 

General Offers. — ^The terms of this section are wry wide. 
Nothing like them occurs in the original draft of the Indian Law 
Commissioners, nor, so far as known to us, in any authoritative 
statement of English law. They appear to have been taken from 
the draft Civil Code of New York, with slight verbal alteration. 
'Tn the absence of illustrations, their intended scope is not very clear. 

It seems, however, fairlj' certain tliat the division of the subject- 
matter of the section into two branches, "performance of the con- 
ditions of a proposal ’’ and " acceptance of any consideration for a 
reciprocal promise which may be offered with a proposal,” corres- 
ponds to the general division of proposals into those which offer a 
promise in exchange for an act or acts and those which offer a 
promise in exchange for a promise. We have already noted on 
s. 2 (a) and (b), above, that the word proposal, as defined by the 
Act, seems to be limited to the offer of a promise. Accordingly 
" performance of the conditions of a proposal ” seems to be nothing 
else than doing the act requested by the proposer as the considera- 
tion for the promise offered by him, as when a tradesman sends goods 
on receiving an order from a customer. The only previous definition 
of acceptance in the Act is that a proposal is said to be accepted 
when the person to whom it is made " signifies his assent thereto ”1'- 
(s, 2 (b) ). This has to be read with the provisions as to com- 
munication in ss. 4 and 7. '^So far there might have been doubt 
whether acceptance can ever be binding without conununicallon ; 
and, indeed, the present section does not expressly dispense with 
communication in any case. Nevertheless it appears, in its first 
branch, to recognise the fact that in the cases in which the offeror 
invites acceptance by the doing of an act " it is sometimes impossi- 

(j) Feltkouse v, Bindley (18621 horned v. Spinner (1900) 24 Bom. 

11 C.B.N.S, 869; 132 R.R. 784; SIO, 524. 

Finch, Sel. Ca. 51. Cp, Haji Ma- 
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ble for the offeree to express his acceptance otherwise than by pei*- 
fommnce of his part of the contract” (t). The most obvious 
example is where a reward is publicly offered to any person, or to 
the first person, who will recover a lost object, procure certain evi- 
dence, or the like. Here the party claiming- the reward has not to 
prove anything more than that he performed the conditions on which 
the reward was off ered, which conditions may or may not include 
communication by him to the proposer. In the simple case of a re- 
ward proposed for something in which the proposer has an obvious 
interest, there is not likely to be any other question than what the 
terms were, and whether they have been satisfied by the claimant. 
There is some authority for construing the terms liberally in favour 
of a finder (m). But analogous or seemingly analogous cases may be 
less simple. There may be questions whether the offer was suffi- 
ciently certain or whether it was intended, or could reasonably be 
taken, as the offer of a contract at all. In England an open letter 
<jf credit authorising the addressee to draw on the issuer to a specified 
extent, and i-eque.sfing '* pailies negotiating bills under it to endorse 
particulars,” has been held to amount to a general invitation or re- 
quest to advance money on the faith of such bills being accepted, 
and to constitute a contract with any one so advancing money while 
the credit remained open (v). This is undoubted law, but the same 
cannot be said of the judgments which have held (in the circum- 
“^tanccs, not quite decisively) that when a sale by auction is adver- 
tised as witliout reserve the auctioneer makes a general offer to bid- 
ders, which becomes a binding promise to the highest bona fide 
bidder, and gives him a , right of action " as upon a contract that 
the ^le s hall be withoiff_ reserve ” ( w) ; and that a railway com- 
pany's timetable is a general proposal to run trains according to 
llie table, which is accepted by an intending passenger tendering the 
price of a ticket (at), 'fhese last-mentioned cases, at any rate, 
mark the extreme limit of effective proposals of a contract as dis- 
tinguished from the invitation of proposals by a general statement 
of the terms on which one is minded to do business, has been 
held, on the other hand, that when particular goods are advertised 


(*) Anson, Law of Contract, p. 
23, 18th ed. 

(«) Offer of reward to any one 
tracing a lost boy and bringing him 
home held to be earned by finding 
and prompt notification: Har Bha- 
jan Lai v. Har Charan Lai A.I.R. 
1925 All, S39; 23 All.L.T. 655; 88 
I.C. 908. 

(») Re Agra and Masternum's 
Bank, B.V parte Asiatic Banking 
Corporation (1867) L.R. 2 Ch. 391 ; 
Finch, Sel. Ca. 40. 

(w) Warlow v. Harrison (1859) 
1 E. & E. 309, Ex. Ch, Two mem- 


bers of the Court preferred to say 
tliat the auctioneer was liable as on 
a warranty that he had authority to 
sell without reserve. Probably 
courts of first instance in England 
are bound to follow this case: see 
Johnston v. Boyes [1899] 2 Ch, 73, 
77. 

(sr) Denton V. G.N.R.Co. (1856) 
S E. & B. 860. It was also held 
that an action for deceit would lie 
on the facts. This opinion is not 
easy to reconcile with later authori- 
ties. See Pollock on Torts, 14th 
ed. pp, 235-6. 
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for sal^ by auction the auctioneer does not contract with any one who 
attends the sale, intending to purchase those goods, that they shall 
be actually put up for sale (y) ; and tliat an'^dvertisement for len- 
ders for goods to be sold is not a proposal capable of being a con- 
tract to sell to the highest bidder, but " a mere attempt to ascertain 
whether an offer can be obtained within such a maigiti as the sellers 
are willing to adopt” (^r). ’^n some cases the difficulty of ascer- 
taining the acceptor, if the announcement is treated as a proposal, 
is enough to dispose of the question. A second-hand bookseller’s 
catalogue is not a series of offers, but only invitation of ofrer.s; for 
if the catalogue had the effect of protK>sing a sale of every hook to 
the first person who paid or undertook to pay the marked price, the 
bookseller would be bound to decide at his peril, as between practi- 
cally simultaneous applicants, whose acceptance was first in order 
of time, and this might involve obscure matters of both fact and 
law. Clearly the bookseller does not mean lo tie his hands in this 
way, nor can any reasonable customer supppsc that he does. In 
fact, interpretation must be largely guided, in this class of transac- 
tions, by business usage and common sense, '^o where brokers in 
Bombay wrote to merchants in Ghaziabad stating their terms of 
business and the merchants afterwards placed orders willi the bro- 
kers which were executed by them, it was held that the first letter 
was only an invitation to do business ; no contract was jnade until 
the orders given by the brokers wei-e accepted by the merchants 
and hence the cause of action arose wholly in Bombay (a). A 
bank’s letter with quotations as to particulars of interest on deposit^ 
in answer to an enquiry is not an offer but only a quotation of busi- 
ness terms (6). Where the acceptance of a proposal consists of 
the performance of the condition of the proposal, the contract is 
made at the place where the condition ^is perfonned (c). 

Acting on offer — when sufficient Acceptance. — ^The nature 
of the acceptance required in these cases was considered by the 
^ TRlnglish Court of Appeal ia Carlill v. Carbolic Smoke Ball Co. (cf). 
The defendant company, being the proprietor of ihc ’ carbolic 
smoke ball,” a device for treating the nostrils and air passages with 
a kind of carbolic acid snuff, issued an advertisement offering £100 
reward to any person who should contract influenza (or simitar 
ailments as mentioned) after having used the ball as directed. It 
was also slated that £1,000 was deposited with a named bank, “ show- 
ing our sincerity in the matter.” The plaintiff bought one of the 
smoke balls by retail, did use it as directed, and caught influenza 


(y) Harris v. Nickerson (1873) 
L.R. 8 Q.B. 286. 

(s) Spencer v. Harding (1870) L. 
R. 5 C.P. S61. 

(a) Devidati v. Shriram (1932) 
56 Bom. 324 ; 34 Bom, L. R. 236; 
137 I.C. 381; A. I. R. 1932 Bom. 


291. 

(6) State Aided Bank of Travaii- 
core Lid. v. Dhirt Rani (1942) 19S 
I.C. 753; A.I.R. 1942 P.C 6. 

(c) Sitaram Marwari v. Thomp- 
son (1905) 32 Cat. 884. 

(d) [1893] 1 Q.B. 256. 
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while she was still using il. Hawkins J. (c) held in a considered 
judgment that she was entitled to recover ilOO as on a contract b}' 
the company. The Court of Appeal held that the defendant com- 
pany could not be heard to say the offer was not meant seriously , 
that the terms, though rather vague, were capable of a certain mean- 
ing, and at least included the event, which had happened, of the 
plaintiff taking influenza while still using the remedy; and that, if 
the offer was unguarded and improvident, that was the defendant’s 
own folly and no answer to the plaintiff’s claim. There was an 
offer to any one who performed the condition (namely, of using 
the smoke ball as directed) on the faith of the advertisement; and 
by such performance it became a contract, not abeolute, but subject 
to Ihe further independent condition of the user contracting influ- 
enaa or the like while using the remedy, and perhaps during some 
reasonable time aftenvards (As to conditional, or, as the Act calls 
them, contingent contracts in general, see Chap, III., below, ss. 31 
seq.) As to the objectjpn that to complete the plaintiff’s acceptance of 
the offer there must either be communication to the defendant or some 
act of a public nature, Bowen. L.J. said (/) : " One cannot doubt 

that, as an ordinary rule of law, an acceptance of ait olTci made 
ought to be notified to the person who makes the offer, in order that 
the two minds may come together. , . . But there is this clear gloss 
to be made upon that doctrine, that, as notification of acceiilance is 
required for the benefit of the person who makes the offer, the per- 
son who makes the offer may dispense with notice to himself if he 
thinks it desirable to do so, and I suppose that there can be no doubt 
that where a person, in an offer made by him to another person, ex- 
pressly or impliedly intimates a particular mode of acceptance as 
sufficient to make the bargain binding, it is only necessary for the 
other person to whom such offer is made to follow the indicated 
method of acceptance ; and if the person making the offer expressly 
or impliedly intimates in his offer that it will be sufficient to act on 
the proposal without communicating acceptance of it to himself, 
performance of the condition is a sufficient acceptance without noti- 
fication.” Cp\ s. 7 (2), above. 

It was said without hesitation, several years earlier, by a very 
learned American writer, that “in a unilateral contract” — i.e., 
where a performance is given for a promise — “ an acceptance in 
terms may be, and commonly is, dispensed with” {g"). Earlier 
still the question had been judicially thrown out: “ If a man writes, 
‘ Send me such and such goods, and I will pay for them,’ is not the 
sending of the goods, without more, an acceptance of the offer? ” (A), 


(e) Thfe facts were not disputed. 
See the report in the Court below, 
[1892] 2 Q.B. 484. 

(/) [1893] 1 Q.B. 2S6, at p. 269. 
(p) Latigdell: Summary of the 


Law of Contracts, s. 12. 

(h) Cresswell j. in Harvey v 
Johnston (1848) 6 C.B. 29S, at p. 
304; 77 R. R. 328, at p. 332. The 
suggestion appears to have escaped 
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Perhaps it would now be a safe and more elegant way of stating 
the law to say that a proposal is in every case accepted by perform- 
ance of its conditions (or perhaps, naore accurately, by compliance 
with its terms) ; that communication by the acceptor to the proposer 
or his authorised agent is necessary when the terms consist of or in- 
clude a counter-promise ( for there is no promise at all without com- 
munication) (*) ; but that when only acts are required the communi- 
cation of dieir performance may or may not be added as a terra 
of the offer at the will of the proposer, which may be either express 
or inferred from the nature and circumstances of the proposal (/). 
From this point of view, the presenf section of the Act would be 
logically prior to’s. 7, 

Does an act done by a person in ignorance of the proposal 
amount to “ performance of the conditions of the proposal ” within 
the meaning of this section? According to the High Court of 
Allahabad it does not. The plaintiff in that case was in the de- 
fendant’s service as a munih. The defendaflt’s nephew absconded, 
and the plaintiff volunteered his services to search for the missing 
boy. Til his absence the defendant issued hand-bills offering a re- 
ward of Rs. .501 to any one who might find out the boy. The plain- 
tiff traced him and claimed the reward. The plaintiff did not Icnow 
of the hand-bills when he found out the boy. Held that the plaintiff 
was not entitled to the reward (k). The Court declined to follow 
the English case of Williams v. Carvuardine (1) as an authority that 
if A. offers a promise for an act, and B. does the act in ignorance 
of the offer, B. is nevertheless entitled to claim performance of the 
promise from A. There has been another somewhat peculiar case 
before the Privy Council (w). The plaintiff was a grandniece of 
Papamma, a wealthy Hindu widow, and was brought up by her 
from early age. At the age of fourteen the plaintiff was married 
to an ex-zamindar who owned property of considerable value. 
Papamma was anxious that the plaintiff, 'although married, should 
continue to live with her, and she promised that if the plaintiff and 


the notice of text-writers for many 
years. 

(i) Even the English doctrine 
(unknown in India) that a covenant 
by deed is binding without commu- 
nication to the covenantee is no real 
evreption. The maker of the deed 
is bound, not because a promise not 
communicated can o£ itself be bind- 
ing, but because he has solemnly 
acknowledged himself to be bound. 

(/■) Definite proposals (.e.ff., to 
guarantee a particular ascertained or 
ascertainable debt) must be distin- 
guished frgm expressions of unde- 
fined willingness which only invite a 


proposal T see Ranga Ram Thakar 
f)as v, Rarjhbir Smgh A.I.R. 1928 
Lah. 938; 113 T.C.' 780, and com- 
mentary on s. 5 above, 

(A) Lalman Shukla v. Ganri Dutt 
(1913) 11 AIl.L.J. 489. 

(0 (1833) 4 B. & A. ^1 : 38 R. 
R. 328. It is doubtful whether the 
Court intended so to decide; at any 
rate the decision is not received in 
that sense in England. 

(j«) M<tlrafu Lakshtni Venkay- 
yamvia v, Venkata Narasimha Ap- 
pa Rao (1916) 43 I A. 138; 39 Mad. 
509 ; 34 I. C. 921. 
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her husband would reside witlx her, she would make provision for 
her on a fairly ample scale by the purchase of immovable jn-opcrly 
for her. The plaintiff and her husband accordingly lived with 
Papamma. In 189.3 Papamma bought a village in her own name, 
but. as she stated, for the appellant. Dissatisfaction arose because 
it was not transferred to the plaintiff, and the husband consequently 
ceased to reside with Papamma. Papamma sent messages to the 
husband asking him to return, but he did not return. In October, 
1893, Papamma wrote a letter in her own hand to the plaintiff her- 
self stating that the village had been purchased for the appellant and 
would be transferred to her- upon the writer's death. The plain- 
tiff and her husband thereafter resided with Papamma until Papam- 
ma's death in 1899. After Papamma's death the plaintiff instituted 
a suit for a declaration that she waj, entitled to the village and for 
possession thereof. Their Lordships held that the letter of Octo- 
ber, 1893, constituted a promise which was accepted by the plain- 
tiff, and that there Tpa.s a completed contract which entitled tlie 
plaintiff to possession of the village : “ The Board is of the opinion 
accordingly that there has been a completed contract. Papamma 
accomplished her desire, and she obtained the consideration which 
she had so much at heart. Acceptance of her terms and compliance 
with her stipulation were made. The words [j/r| of Lord St. 
Leonards in Maunsell v. Hedges («) might be asked here. 'Was 
it not a proposal, witli a condition, which being accepted, was equi- 
valent to a contract?’ Their Lordships do not douf)( tliat it 
was ” (o). 


Acceptance by receiving consideration. — The second branch 
of the section as to " acceptance of any consideration,” etc., is rather 
obscure. It is hard to say with any certainty what particular class 
or classes of transactions iU covers, and the words seem more appro- 
priate to gifts or transfers of property than to contracts. It is 
generally sound principle, no doubt, tliat what is offered on condi- 
tions must be taken as it is offered. The use of the word " recipro- 
cal ” is curious, for it hardly fits the most obvious class of cases, as 
where goods are sent on approval, and the receiver keeps them with 
the intention of buying them. * Here the seller need not and com- 
monly does not offer any promise, and there is therefore no ques- 
tion of a reciprocal promise as defeed in the Act (s, 2 (f) ). No 
doubt the acceptance of an offered consideration, as such, amounts 
to givin'g the promise (whether reciprocal or not) for which it was 
offered, or else raises an equivalent obligation. But a thing which 
is offered in one right and for one purpose may be taken under a 
different claim pf right and with a different intent ; and in that case 
(which is exceptional but of some importance) the legal result will 
not be a contract between the parties; whatever else it is capable of 


00 (18S4) 4 H.L.C. 1039. 

(o) <1916) 43 l.A. 138. at p, 146; 


33 })4ad. 509 at p, 52^. 
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being, unless indeed the party receiving the thing so conducts him- S 
self as to lead the proposer reasonably to conclude that there is an 
acceptance according to the offer; and then the proposer can hold 
him liable on the universal principle that a man’s reasonably ap- 
parent intent is taken in law to be his real intent. '•AVe cannot sup- 
pose that the present section is intended to preclude all inquiries 
of this kind by making every receipt in fact of a thing offered by 
way of consideration a conclusive acceptance of the proposal. It 
has been applied however to the case of a bank’s customer receiv- 
ing notice, which he did not ansM'er, of an increase in the rate of 
interest bn overdrafts, and afterwards obtaining a further advance; 
held that he accepted a consideration offered by the bank within 
the terms of this section (/>). 

In sajar as the proposal or acceptance of any 
promise is made in words, the promise 
aiidTmpf“d. '^aid to bo express. Iti so far as 

.^iLich proposal or acceptance is made 
otherwise than in words, the ijromisc is said to be implied. 

Express and tacit promises. — ^This section assumes rather 
than lays down that which we have already found it needful to 
nn nlion in the course of the conunentary. namely, that both pro- 
posals and acceptances may take place without express -words. 

An implied promise, in the sense of the Act, is a real promise, 
though not conveyed in.^ words. It must be distinguished from 
tlie piumises frequently said in English books to be implied by lav, 
which were fictions required by the old system of pleading to bring 
cases < t “ relations resembling those created by contract " 
(ss. CS-72, below) within the recognised forms of action, and 
sometimes to give the plaintiff lire choice of a better form of 
action. Thus, if the plaintiff desired to sue for a liquidated 
sum in the general form of assumpsit instead of in the less con- 
venient form of debt, the la^v conclusively “ implied ” a promise to 
pay the debt, though there might not have been any promise in 
fact. The actual promi-e '* made otherwise than in words ” is 
a matter of fact which in common law practice would be established 
by the verdict of a jury; wherea-> in the case of the fictitious 
promise a jury might have to find the facts on which the law 
proceeded, but would not have been allowed to find that there was 
no real promise. 


A tacit protni.se inaj be implied from a continuing course of 

conduct as well as from particular acts. Thus an agreement 

between partners to vaiy the terms of the partnership contract 

may “ either be express or be implied from a uniform course of 

dealing ” (s. 11 (1) of the Indian Partnership Act. 1932, which 

1 


(/>) Gaddar Mat v. Tata Indus- I.C, 1023; A.I.R. 1927 All. 407. 
trial Bank (1927) 49 All. 674; 100 
8 
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reproduces well-settled English law). Again when a customer of 
a bank has not objected to ? charge of compound interest in 
iiccoi'dance with the usual course of business there is an implied 
promise to pay the cliaige (q). Where parties have acted on the 
terms of an informal document which has passed between them, 
but has never been executed as a written agreement or expressly 
assented to by both, it is a question of fact whether their conduct 
establishes an implied agreement to be bound by those terms (r). 

The language of the section appears to assume that the terms 
of a contract may be (as urycloubtedly they may, by familiar law 
and practice) partly express and partly implied. A term which, 
in the opinion of the Court, results from the tru5 construction of 
the language used by the parties may be said to be implicit in that 
language, but in the sense of the present section it is not implied ; 
for it is contained in the words of the agreement (s), though not 
apparent on the face of them. But there is a class of cases, of 
considerable impoi'tan^e in England, where tlie parlies are pre- 
sumed to have contracted with tacit reference to some usage well 
Imown in the district or in the trade, and whatever is prescribed 
by that usage becomes an additional term of the contract, if not 
contrary' to the general law or excluded by express agreement. 
Such terms are certainly implied, as resulting not from the words 
used, but from a general interpretation of the transaction with 
reference to the usual undersUmdmg of personti entering on like 
transactions in like circumstances. In India the only cases of this 
kind which have been reported in the High Courts appear to be on 
implied contracts to pay interest. Such a contract may exist 
by reason of mercantile usage (#). The ground on which usages 
of this kind are enforced is not that they have any intrinsic autho- 
rity, but that the parties- are deemed to have contracted with 
reference to them. They need not, accordingly, be ancient or 
universal. Tt is enough that they are in fact generally observed 
^ by persons in the circumstances and condition of the parties. 


(g) Haridas Rapehordas v. .t/cr- 
caniile Bank of India (1920) 47 I. A. 
17; 44 Bom. 474; .W T.C. 522 (dist. 
in Gaddai Mat v. Tafa Industrial 
Bank, supra, where no usual course 
of business was proved) . 

(r) Brogden v. Metropolitan 
Railway Co. (1877) 2 App. Ca. 666. 
This might also be regarded as a 
case of acceptance by acling on the 
terms of a proposal. 

(j) We say agreement, not neces- 
sarily contract. It often depends on 
the true construction of an agree- 
ment whether it is a contract or not; 


and for this purpose there is no dif- 
ference between express and implied 
terms, see Mcherulla v. Sarialulla 
(1929) 57 Cal. 1093. 1095. 

(0 Juggomohuii Ghose v. Ma- 
nickchund (1859) 7 M.I.A. 263,, a 
new trial was ordered on the ground 
that the evidence of meixantile usage 
had not been sufficiently considered. 
On the new trial the evidence was 
found insufficient, and on a fresh ap- 
peal the Privy Council refused to dis- 
turb the judgment: Juggomohtm 
Ghose V. Kaisreechwtd (1862) 9 M. 
r.A. 260. 




CHAPTER II. 


Of Contracts, Voidable Contracts and Void 
Agreements. 

1 O. All agreements are contracts if they are made 
by the free consent _of parties compe- 
coniract, for a l awful _ consi'd e- 
ration and with a lawf ul objec t, and 
are not hereby expressly declared to bo void. 

Nothing herein contained shall alTect any law in 
force in British India, and not hereby expressly repealed, 
I)y which any coniract is required to be made in writing 
or in the presence of witnesses, or any law relating to the 
registration of docum|ents. 

The first paragraph of this section is developed and applied by 
the more specific provisions of several following sections, which 
will be considered as they occur. 

As to contracts required to be in writing. — See s. 25, 
sub-ss. 1 and 3, and s. 28, Exception 2, below. See also Indian 
Companies Act, 1913, s. 9, as to memojrandum of association, s. 19 
as to articles of association, and s. 88 as to contracts by companies. 
In this connection may also be noted the provisions of the 
Transfer of Propert)' Act, 1882, which require a writing in the 
case of a sale (s. 54), of a mortgage (s. 59), lease (s. 107) and* 
^ft (s. 123), and the provisions of the Indian Trusts Act, 
1882 which require a trust to be created in writing (s. 5) ; but 
these are not cases of contract in the proper sense of the word. 
.i\c]«no\vledgnierits to save the law of limitation are required to be 
in writing by s. 19 of the Limitation Act, 1908. Arbitration 
agreements under the Arbitration Act, 1940, are similarly required 
to bt‘ in wi'iting. 

Oral and documentary evidence. — ^The Act does not deal 
with the kind of proof generally required to establish the facts 
constituting a contract. In British India the law on that subject 
is codified in the Indian Evidence Act, 1872. See especially 
ch. VI of that Act, ss. 91 sqq. as to the exclusion of oral by 
documentary evidence. 
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Variance between print and writing. — Print and other 
mechanical equivalent.^! of handwriting are generally in the same 
position with regard to rules of evidence and construction. But 
where a contract is partly printed in a common form and partly 
written, the w’ords added in writing are entitled, as L( 0 rd Ellcn- 
borough said in a judgment repeatedly approved (a), if there 
should be any reasonable doubt upon the sense and meaning of 
the whole, to have a greater effect attributed to them than to 
llic printed words ; inasmuch as the Avritlen wiords arc the imme- 
diate language and words selected by the parties themselves for 
the expression of their meaning, and the printed words or a 
general formula adapted equally to their case and that of all other 
contracting parties upon similar occasions. But the prints is not 
to be discarded altogether, ai d the Court should discover the real 
contract of the parties from the printed as well as from the 
written words (b). 

As to the law'*' relating to Registration. — S. 17 of tlie 
Indian Registration Act, 1908, specifies documents which require to 
be registered ; and s. 49 of the same Act provides that no docu- 
ment x-equired by s. 1? to be registered shall aflcct any immov- 
able property, unless it has been i-egistcred 'll! accordance with 
ibe pi'ovisious of that Act. 

1 1 . pci'bon i.s competent to conlracl who is of 

the age of niajon'ty' accorcHiig to the 
tc^to contrart°"’^'^ which hc is sttbject, and who is 

of sound mind, and is not disqualified 
from contracting by any law to which he is subject. 

This section deals w^Lh pei'sional capacity in three distinct 
branches: (a) disqualification by infancy; (b) disqualification by 
insanity; (c) other special disqualifications by personal law. 

" To Contract.” — ^That is, to bind himself by promise. A 
minor who gives value, without promising any further perfor- 
mance, to a person competent to contract is entitled to sue him for 
the promised equivalent (c). This may be properly tiot in contract 
but on a quasi-contract under s. 70, below. 

Infancy. — ^As to infancy, the terms of' the Act (d), as com- 
pared with the Common Law, were long a source of grave 


(o) Robertson v. French (1803) 
4 East, 130; 7 R.R. 538, 540, ap- 
proved in H.L., Glynn v. Marget- 
son [1893] A.C. 351, 357; in C.A., 
Standard Marine Insurance Co. 
(1889) 22 Q.B.D. 499, 501; Noor- 
bhai V. Allabux (1917) 19 Bom. 
L.R. 845 ; 42 T.C. 820; Moalchand 
Kesarimatt v. Associated Agencies 


(1941) 2 M.L.J. 281; A.I.R. 1942 
Mad. 139. 

(b) Paul Beicr v. Chotalal Javer- 
das (1906) 30 Bom. 1. 

(r) Bbota Ram, &c. v. Bhagat 
Ram (1926) 99 I.C. 318; 8 Lah. 
LJ. 539; A.I.R. 1927 Lalp 24. 

(d) They arc almost identical 
with those of the original drafts 
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difficulty. By the Common Law an infant’s contract i.s generally 
not void but voidable at his option, if it appears to the Court 
to be for his benefit, it may be binding, and especially if the con- 
tract is for necessarie.s. There was formerly, however, a current 
opinion, countenanced by the lax forms in which some of the 
decisions were expressed, that infants’ agreements ^rere of three 
kinds: namely, that some were wholly void as being obviously hot 
for the infant’s benefit, some valid as being obviovisly for his 
benefit, and all others voidable. This opinif»n is now ([uite 
exploded (e), but it was to be found in text-books at the time 
when the Indian Contract Act was framed. ’’Still, there was never 
any authority f<ir saying that infants were absolutely incompetent 
to contract. ' The literal construction of the present section requires 
being of the age of majority according to one’s personal law as 
a nece.ssary element of contractual ca^jaclty. Since, however, the 
Act. as a whole, pui'ports to consoli<late the English law of con- 
tracts, with only such alteration as local circumstances require, and 
there is no trace in the report prefixed to the original draft, or any 
.other relative document, of any intention to make a new inilc as 
to the contracts of minors, the Indian High Churts endeavoured 
to avoid a construction involving so wide a departure from the law 
to which they had been accustomed ; but the Privy Council in 1903 
declared that the literal construction is correct, and suggested that 
it was intended to give effect to the rule of Hindu law on the 
subject (/). 

We may mention that in England the power'- of iiifanls to 
contract and to ratify their contracts have been much restrained 
by the Infants’ Relief Act, 1874, a statute nf good intemioii^ and 
imperfect workmanship; and the Sale of Goods Act, 1893, s. 2, 
ha.s declared the liability of infants to^pay a reasonable price (p) 
for necessaries sold and delivered to them, and has defined neces- 
saries according to the latest and be^t judicial authorities. These 
enactments, of course, have no avrthority in India, and can be 
referred to only for the purpo^e of illustrating the common law 
rules. The result of the statutes is to bring the English law much 
nearer to the Anglo-Indian, for most practical purposes, than it 
might seem at first sight. We proceed to the det.iils of the Anglo- 
Indian law. 

Age of majority. — This is now regulated by the Indian 
Majority Act, 1875. S. 3 of tlie Act declares that everyjerson 


There is nothing to show that tlic 
Commissioners were aware of any 
difficulty. Quaere whether they in- 
tended to alter the law. 

(e) Anson, Law of Contract, 18th 
ed. 119 seq. 

(/) Mohori Bibee v. Dhurmodas 
Chose. (1903) 30 I.A. 114; 30 Cal. 


539; followed in Mir Sarwarjmi v. 
Fakhriiddin Mahotiied (1912) 39 

Cal. 232; 13 I.C. 331; Ma Huit v. 
Hashim (1920) 22 Bom.L.R. 531; 
35 I.C. 793. 

(ff) Tt need not be the price con- 
tracted for. "We shall recur to the 
significance of this point. 
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domiciled in British India shall be deemed to have attained his 
majoi’ily when he shall have completed his age of eighteen years, 
and not before. In the case, however, of a minor of whose person 
or property or both a guardian has been appointed by a Court, or 
of whose property the superiutendence is a‘-&umed by a Goiirt of 
Wards, before the minor has attained the age of eighteen years, the 
Act piovidcs that the age of majority shall be deemed to have been 
attained on the minor completing his age of twenty-one years. 
S 2 of the Act declares that iiotliing m the Act contained shall 
affect the capacity of any person to act in matters of marriage, 
dower, divorce, and adoption.. An order discharging the guardian 
of a minor under s. 48 of the Guardians and Wards Act, 1890, 
does not terminate the minority when it is obfained by fraud 
practised upon the Court by a third party {h). 

" Law to which he is subject.” — The age of majority as 
ucil a.s the disqualification from contracting is to be determined 
by the law to which the contracting party is subject. The 
general principle of sJiiglish law is that the capacity of a person 
to cuter into a contract is decided by the law of his domicil, and 
not the law governing the substance of the contract; but the later 
trend of authority is not to recognize the law of domicil as having 
an exclusive prerogative in all cases; and there is a body of 
English opinion in favour of the /rx loci contractUA, the place 
where the contract is made, in Uie case of what are usually des- 
cribed as ordinary mercantile contracts; while in the case of con- 
tracts relating to land tlie tex silns, the place whcie the laud is 
situated, has a prior claim (t). The following examples show that 
the Indian Courts also recognize that all cases may not be 
governed by the same rule. In. Kashiba v. Shripat (;) a Hindu 
widow above the age of sixteen and under the age of eighteen 
years, whose husband had his domicil in British India, executed 
a bond in Kolhapur (outside British India), whei-e she was then 
residing. As the widow had not changed her domicil after the 
husband’s death, her domicil was the sarne as that of her husband 
at his death, namcl3% British India. The question arose whether 
her liability on the bond was to be governed by the law of 
Kolhapur Qex loci contractus), or by the law of British India 
(law of her domicil). According to the law obtaining in 
Kolhapur, which is Hindu law unaffected by the Contract Act, she 


(h) Subramaniam v. Doratsmgii 
(1913) 24 Mad.L.J. 49; 16 I.C. 
943. 

(i) See Dicey: Conflict of Laws, 
5tlt ed. Rule 158 and Exceptions (1) 
and (2) ; Cooper v. Cooper (1883) 
13 App. Cas. 88, esp. at pp. 105, 
108 ; Bank of Africa v. Cohen [1909] 
2 Ch. 129; Republic of Gantemala 


V. Nunes [1927] 1 K.B. 669; In re 
Aumani [1930] 1 Qi. 407. The sug- 
gestion with regard to mercantile 
contracts dates from Lord Eldon: 
Male V. Roberts (1790) 3 Esp. 163 
(/) (1^) 19 Bom. 697. See 

also Rohilkhmd atid Kumaun Bank, 
Ltd, V. Row (1885) 7 All. 490, 
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would have been liable on the bond, as the age of majority accord- 
ing to that law is sixteen years (k), and the bond was executed 
by her after she completed her sixteenth year. According- to the 
law in British India, namely, the Contract Act, .she was not liable, 
a-s the contract was made when she was under the age of eighteen 
years, and was not ratified^by her after she attained her majority. 
It was held that her capacity to contract was regulated hy the 
Contract Act, being the law of her domicil, and that under the Act 
she was not liable on the bond. But the Madras High Court (/) 
has held that where a person aged eighteen domiciled in British 
India endorsed certain negotiable instruments in Ceylon, by the 
laws of which he was a minor, he was not liable- as an endorsee, 

, the contract being a nieiTantilc one and governed by the lex loci 
contractus. 

Minor’s agreement. — If the first branch of the rule laid 
down ill the section be converted into a negative jiroposition, it reads 
thus- No person is competent to contract w^io is not of the age 
of majority according to the law to which he is subject; in other 
woids, a minor is not competent to contract. This proposition is 
capable of two constructions: c ither that a imnor is absolutely 
incompetent trt contract, in which case his agreement i s void, or 
that he is incompetent to contract only in the sense that he is not 
liable on the iponlract' ^^hough the other party is, in which case 
there is a voidable contract. If the agreement is void, the minor 
c an ne ither _.sue n or, be su ed upon i t. and the contract i s not- 
capable of ratification in any man ner (m) ; if it is voidable, he 
can sue upon "it, "though he cannot be sued by the other party, and 
the contract be ratified by the minor on his attaining majority. 
The former current of Indian decisions was that, as under the 
English law, a minor ’.s contract is only voidable at his option (n). 
But in 1903, as mentioned above {a), tfie Privy Council ruled that 
' ‘ the Ac t ma kes it essential that all contractu;g parties should be 
Gompefeht Ip corvtracj:,” and especially provides_ that a person who 
hy reason of infancy is incomiietent to contract caimoL make a 
contract within the meaning of the Act. It was accordingly held 
that a rhortgage made by a minor is void, and a money-lender who 
has advanced money to a minor on the security of the mortgage 
is not entitled to repayment of the money under ss. 64 and 65 on 
a decree being made declaring the mortgage invalid. This deci- 
sion leaves no doubt that a mortgage by a minor being void, no 

(k) See Mayne’s Hindu Law, (or Biudeshari') Daklish Singh v. 
10 ed., s. 229. Chandika Pcasad (1926) 49 All. 137; 

(0 T. N. S. Firm ^. Mohem- 100 I. C. 74R; A.T.R. 1927 All. 242 
mad Hussain A.I.R. 1933 Mad. 756; See notes on s. 25, below. 

65 Mad.L.J. 458; 146 I.C. 608. («) At this distance of time it 

, , (w) Suraj Naram v. Sukhu Ahir— seems useless to cite these judg- 
(1928) 51 All. 164; 112 I.C. 159; meats. 

A.I.JT. 1928 All. 440; cp. Indeshri (o) See sufra, “Infancy”. 
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decree can be passed on the mortgage citlicr against the mortgagor 
personally or against the mnjtgagcd property (/>). 

The case of an agreement for marriage made for a danghter 
under age by her guardian, such being the custom of the parties* 
community (in this case Goans) has been treated as exceptional, 
and damages awarded against the intended husband for breaking 
it (g). This case was approved and followed in a case where the 
parties were Hindus (r). In a Bombay case the de /ffeio guar- 
dian of a minor had entered into a contract on the minor’s behalf 
for the purpose of insuring property belonging to the minor. It 
was held that the guai dian had authority to effect the insurance 
and, that being so, that the minor for whose benefit it was made 
could sue on it in his own name in order to recover on the 
policy (j). The principle on which this decision is based i.s not 
lahogether easy to understand. If the guardian contracts as the 
minor’s agent, it is the minor's contract cpid therefore a nullity. 
If it is the guardianV contract, he should ^one be entitled to sue, 
though he may be under an obligation to hold any benefit under 
the contract for the minor’s benefit. The Court expressly dis- 
claimed any intention of following such cases as Madhab Kocri v. 
Baikuntha Karmaher (#) and Rose Fernandes v, Joseph 
Gotisalves («), but it is not very easy to distinguish them; and all 
three cases seem to have been really decided on the ground that 
‘the conti'act was for the infant’s benefit and that it would be 
.unjust in the circumstances to deprive the latter of lhat benefit. 
But there is nothing in the Indian Contract Act corresponding to 
the rule of English, law (saved by the Infants Relief Act, 1874) 
which makes a contract for the infant’s benefit enforceable; all 
contracts in India made by an infant are void. 

Fraudulent Represehtation. — In Mohori Bibee’s case cited 
above, it was contended on behalf of the money-lender that an 
order should be made for a return of the money advanced by him 


(^) Saral Chand Miller v. Mohtm 
Bibi (1898) 2S Cal. 371, in -which 
a mortgage decree was passed, is no 
longer good l.iv,. See judgment of 
Jenkins, J. on p. 385 of the report. 

(<?) Rose Feniicmdes v. Joseph 
Gonsalves (1924) 48 Bom. 673 ; 85 
I.C. 587; A.I.R. 1925 Bom. 97; 
Khimji Kiwerji Shah v. Lalji 
Karatnsey (1941) Bom. 211; 43 
Bom.L.R. 3S; 196 I.C. 858; A.I.R. 
1941 Bom. 129. A Mahomedan 
wido-w cannot make a partnership 
contract for her minor children: 
A, Khorasany v. C. Akca (1928) 6 
Rang. 198; 110 I. C. 349; A.iiR. 


1928 Kang. 160. 

(r) Khimji Kiwerji Shah v. Lalji 
Karamsey supra; but see Ma Pwa 
V. Mating Hmat Gyi, A.I.R, 1939 
Rang. 86; 181 I.C. 755 (Burma 
Buddhists) . 

(j) Great American Insurance Co. 
V. Madardal Saudal (1935) 59 Bom. 
656 ; 37 Bom.L.R, 461; 158 T.C. 
554; A.I.R. 1935 Bom. 353. 

(0 A.I.R. 1919 Pat. 561. 

(?t) Supra, note (g). Contracts 
to marry made by a guardian on 
behalf of an infant may be on a 
special footing. 
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under s. 41 of the Specific Relief Act, 1877. As to this part of the 
case the Privy Council said: " Another enactment relied upon as 
a reason why the mortgage money should be returned is s. 41 of 
the Specific Relief Act (I of 1877), which is as follows: — ‘ Sec. 41. 
On adjudging the cancellation of an instrument the Court may 
require the party to whom such relief is granted to make any 
compensation to the other which justice may require.’ Sec. 38 
provides in similar tenns for a case of rescission of a contract. 
These sections, no doubt, do give a discretion to the Court; but 
the Coui't of first instance, and subsequently the Appellate Court, 
in the exercise of such discretion, *canie to the conclusion that 
under the circun\stances of this case justice did not require them 
to order the return by the respondent of money advanced to him 
with full knowledge of his infancy, and their Lordships see no 
reason for interfering with the discretion so exercised ” (v). 

The decision has been regarded by the Indian Courts as an ^ 
authority that the circumstances of a particular'case may be such that, * 
having regard to s. 41 of the Specific Relief Act, the Court may, 
on adjudging the cancellation of an instrument at the instance of i 
a minor, require the minor to make compensation to the otlier party j 
to the instrument (w). It has accordingly been held that where ! 
a mortgage of his property by a minor is set aside by the Court, • 
the Court may order compensation to the lender if the loan was ! 
obtained by the minor by fraudulently lepresenting that he was 
of full age (x). Tl has similarly been held that where a sale of 
his property by a minor, which, of course, is void under the Privy 
Council ruling, is .set aside by the Court, the Court may, if satisfied 
ilial the b-alc was procured by the minor by a fraudulent misrepre- 
sentation as to his age, direct the minor to make compensation to 
the purchaser (y). There appears to be some difterence of judi- 
cial opinion whether something in the nature of fraud on the part 
of the minor must be sho'.Yn before the Court will exercise the ^ 
powers given it under s. 41 (s). It is submitted that the Court’s i 
discretion is not to be fettered, though, no doubt, it will always be 


iv) (1903) 30 I. A. 114, att». 125; 
30 Cal. 539, at p. 549. 

(w) See Dattaram v. Vwmydk 
(1903 ) 28 Born. 181, at p. 190; 
Manmatha Kumar v. Exchoftge 
Loan Co. A.I.R. 1936 Cal. 567; 
41 C.W.N. 115; 165 I.C, 363. 

(.*•) Kanita Prasad v. Shea Gopal 
Lai (1904) 26 All. 342; Indar Singh 
V. Narittdar Singh 0904) Punjab 
Rec. no. 33; Vaikwitarama v. 
Autlmnooiam (1915) 38 Mad. 1071. 

( 31 ) Jagar Naih Singh v. LaJta 
Prasad (1908) 31 All, 21; Shiavi 


Lai V. Ram Piari (1909) 32 All, 25; 
Balak Ram v. Dadu (1910) Piinj. 
Rec. no. 76; Muhammad Said v. 
Bishamhhar Nath (1923) 45 All. 644; 
85 I.C. 79; A.I.R, 1924 All. 156. 

(a) Ko Mating V v. Ma Hla On 
(1939) Rang. 543; A.I.R. 1939 
Rang. 399; 185 I.C. 733; Ilarimohan 
V. Dulu Miya (1934) 61 Cal. 1075; 
155 I.C. 1017: A.I.R. 1935 Cal. 
198; contra Hanuniantha Rao v. 
Siiharamayya (1939) Mad, 203; 182 
I.C. 639; A.I.R. 1939 Mad. 106. 
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more ready to exercise its discretion where the element of fraud 
is present. 

It is well established in Ktighsh law that an infant cannot be 
made liable for what was in truth a breach of contract by framing 
the action ex delicto. “ You cannot convert a contract into a tort 
to enable you to sue' an infant (o). In R. Leslie, Ld. v. Rheill (&) 
the Court of Appeal held that where an infant obtains a loan by 
falsely representing his age, he cannot be made to pay the amount 
of the loan as damages for fraud, nor can he be compelled in 
equity to repay the money. As to the extent to which the aid of 
equity can be invoked in cases of fraudulent misrepresentation as 
to age L/ord Sun^r said: “ T thinlc the whole current of deci- 
sions down to, 1^13, apart from dicta which are inconclusive, went 
to .show that,'whcn an infant obtained an advantage by falsely 
stating himself to be of full age, equity required him to restore 
his ill-gotten gains or to release the party deceived from obliga- 
tio^~ or aef^ i'fl ^'iSyTiinduced b^J llll^ l'fsmd'y“Wk'*st.'i'tI^ulously stopped 
short of mfbrclng against’ him a contractual’ obligation entered 
while he was an infant, even by means of a fraud . . . 

‘^Restitution stopped where repayment began ” (c). His Lordship 
then proceeded: “ The money was paid over in order to be used 
as the defendant’s own, and hc^has so used it and spent it There 
is no question of tracing it,'^no possibility of restoring the very 
tiling got by the fiaud, nothing but compulsion through a pei'sonal 
judgment to pay an equivalent sum out of his present or future 
resources, in a word, nothing but a judgment in debt to repay the 
loan. I think this would be nothing but enforcing a void contract. 
So far as I can find, the Court of Chanceiy never would have 
enforced any liability under circumstances like the present, any 
more than a Court of law^would have done so” (</). In R. Leslie, 
Ld. V. Sheill the loan was not secured by a mortgage. The 
principle of that decision was applied by the Privy Council to a 
case from the Straits Settlements where the loan was secured by 
a mortgage of the minor's property (c). 

S. 41 of the Specific Relief Act, as already observed, 
gives the Court power “ to make any compensation which justice 
may require ” in cases where cancellation of a void or voidable 
written instrument is ordered. The question is whether the Court 


(а) Jerniings v. Rundatl (1799) 
B T.R, 335; 4 R.B.. 680. 

(б) UaMl 3 K.B. 607. 

(c) Ibid., at p. 618. 

(d) Ibid,, at p. 619. 

(e) Mahomed Syedol Ariffin v. 
Yesh Ooi Gark (1916) 43 I.A. 256, 
at pp. 263-64; 11916] 2 A.C, 575; 
39 I.C. 401; 21 C.W.N, 257; these 
authorities appear to rule out a dic- 


tum in Radha Kishan v. Shore Lai 
(1928) SO All. 862; 110 I.C. 373; 
A.I.R. 1928 All. 626. The decision 
is on the point of estoppel (infra, 
note (ft) ), but of no value, as autho- 
rities, for some reason not apparent, 
were not even cited. See Radha 
Shiam v. Behari Lai (1918) 40 All. 
SS8, 559-560. 
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in exercising this power is bound to follow the principles adopted 
by the English Courts and so lucidly described by Lord Sumner in 
R. Leslie, Ld. v. Sheill. The Lahore High Court has held that 
the power to give equitable relief is more extensive in India tlian 
in England and ordered a money compensation in a case where the 
infant had misrepresented his age (/). In a later Full Bench 
case of the Allahabad High Court (gf) the Indian and English 
decisions were exhaustively reviewed and it was held that where 
money had been borrowed by two minors under a mortgage deed 
with a fraudulent concealment of their age, the mortgagee was 
not entitled to a mortgage decree, noi* was he entitled to a decree 
for the principal •money under any equitable principles other tliiui 
those recognized in England., This is also the view taken by the 
Nagpur High Court (h.). is submitted that the judgment of 
Shadi Lai, C.J., in the Laliore case is the more correct. In India 
the Court derives its power from a statutory enactment which is 
expressed in the widest terms, and the wnr^ used is “ compen- 
sation ” not “ restitution In ordering compensation the Court 
is not necessarily giving effect to a contract which is in lav a 
millity, but is doing its best to put the parlies, so far as possible, 
in the position which they occupied before the void transaction 
took place and from which one of them was only induced to depart 
by reason of the minor’s fraud. Thus in no circumstances can 
a claim for interest be allowed as part of the compensation; for 
that would be to enforce one of the stipulations of the contract ( i) . 
The nature of the compensation “which justice may require” 
must depend on the circumstances of each case, and there is 
nothing which requires that justice to be interpreted as the exact 
counterpart of the English rules of equity 


Burden of Proof. — A party sued on an _instniment _whtr 
denies liability on the ground that at the date of its execution he 
was a min or must, of c'ou rse,' proYe~~his alleirat ion (/). ^ 


Estoppel. — If a minor procures a loan or enters into any 
other agreement by representing that he is of full age, is he 
estopped by s. 115 _pf the Indian Evidence Act, 1872_(A) from 


Khan Gul v. Lakha Singh 
(1928) 9 Lah. 701; 111 I.C. 175; 
A.I.R. 1928 Lah. 609. The deci- 
sion clearly goes beyond the English 
doctrine of following property which 
was the giound of Stocks v, Wilson 
[1913] 2 K.B. 235. 

Ajudhia Prasad v. Chandan 
Lai (1937) All. 860; 170 I.C. 934; 
A.I.R. 1937 All. 610 (F.B.). 

•>/(/}) Tikkilal V. Koivalchand (1940) 
Nag. 632; A.I.R. 1940 Nag. 327. 

(i) Manmatha Kumar v. Exchange 
Loan Co., A.I.R. 1936 Cal. 567; 


41 C.W.N. 115; 165 I.C. 363. Cf. 
Kunhipi v. Kalliani A.I.R. 1939 
Mad. 881; (1939) 2 Mad.L.J. 463. 

(/) Naram Singh v. Ckiranji Led 
46 All. 568 ; 79 I.C. 945; A.I.R. 
1924 All, 730; followed in Sttrja v. 
Suti Prasad (1925) 47 All. 493; 87 
I.C. 445. 

(&) "When one person has by hw 
declaration, act or omission inten- 
tionally caused or permitted another 
person to believe a thing to be true, 
and to act upon such belief, neither 



68 


THE INDIAN CONTRACT ACT. 


setting up that he was a minor when he executed the mortgage? 
The point was raised, but not decided, in Mohori Bibee^s case (1). 
In that case the Privy Council said; “ Tlie Courts below seem to 
have decided that this section does not apply to infants; but their 
Lordships do not think it necessary lo deal with that question now. 
They consider it clear that the section does not apply to a case 
like the present, where the statement relied upon is made lo a 
person who knows the real facts and is not misled by the untrue 
statement. There can be no estoppel where the truth of the matter 
is known to both parties, and their Lordships hold, in accordance 
with English authorities, that a false representation, made to a 
person who knows it lo be false, is not such a fraud as lo take 
away the privilege of infancy.” There were many conflicting 
decisions whether a minor could be estopped by a false repre- 
sentation as to his age. But the question is now settled by the 
case of Sadik AH Khan v. Jai Kishore (m) where the Privy 
Council observed tha* a deed executed by a minor is a nullity and 
incapable of founding a plea of estoppel. The principle under- 
lying the decision is that there can be no estoppel against a statute. 
The Bombay High Court has since this case reversed its former 
course of decisions («)• 

Mortgages and sales in favour of minors. — S. 7 of the 
Transfer of Propert}’’ Act, 1882, provides that every person coiii- 
pelenl to contract and entitled to Iran.sferable properly is 
competent to transfer such property. But it is not provided any- 
where in the Act that a person not competent to contract is 
incapable of being a transferee of property. It has accordingly 
been held that though a sale or mortgage jof lus property by a 
minor is void (o), a duly executed transfer by way of sale (/>) 


he nor his representative shall be 
allowed in any suit or proceeding be- 
tween himself and such person or 
his representative to deny the truth 
of that thing.” 

(/) (1903) 30 I. A. 114, 122; 30 
Cal. 539, S4S, referred to by Lord 
Sumner in his judgment in R. Leslie, 
Ld. V. Sfieill [1914] 3 K.B. 607, at 
p. 615; Lfol Dhar v. Piarey Lai 
(1921) 19 All.L.J. 578 ; 62 I.C. 
2S8 

Z/(«0 A.I.R. 1928 P.C. 152; 30 
Bom.L.R. 1346; 109 I.C. 387; Rhan 
Gul V. Lakka Singh, stipra, note (/). 
'/(») Gadigeppa v. Balangauda 
(1931) 55 Bom. 741; 135 I.C. 161; 
A.I.R. 1931 Bom. 561. Earlier 
cases are: Kanhaya Lai v. Girdhari 
Lai (1912) 9 All.L.J. 103; 13 I.C. 


956; Vaikuntrama v. AuthUnoolam 
(1915) 38 Mad. 1071; 23 I.C, 799; 
Golam Abdin v. Hem Chandra 
(1916) 20 C.W.N. 418: 32 I.C. 
388. 

(o) Mohori Bibee v. Dhurmodas 
Ghose (1903) 30 I. A, 114, 123; 30 
Cal. 539, 547. 

(p) Ulfat Rai V. Gauri Shdnkar 
(1911) 33 All, 657; Harain Das v. 
Mitsammat Dhania (1916) 38 All. 
154; 35 I.C. 23; Mnmti Koer v. 
Madan Gopal (1916) 38 All. 62; 31 
I.C. 79Z; Mnnia v. Perttmal (1911) 
37 Mad. 390. See also Maghan 
Duba V, Pran Singh (1908) 30 All. 
63 [pur^ase by a joint Hindu 
family in the name of a minor 
member] , 
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or mortgage (gr) in favour of a minor who has paid the conside- 
raticMi money is not void, and it is enforceable by him or an}" 
other person on his behalf. A minor, therefore, in whose favour 
a deed of sale is executed is competent to sue for possession of the 
property conveyed thereby (r). The Patna High Court, how^ever, 
has held that a lease to a minor is void, as it imposes upon him 
obligations to pay rent and perform covenants (j). .Similarly 
where property is conveyed to a minor, and the latter is 
subsequently ousted on suit by third parties, he is entitled to 
recover from the vendor the sum which he had paid as purcliase 
money (/). And it has been held by a Full Eench of the Madras 
High Court that a mortgage executed in favour of a minor who 
has advanced the mortgage money is enforceable by him or by any 
other person on his behalf f«). The High Court of Madras had 
held, on the analogy of the above cases, that a promissory note 
executed in favour of a minor is not void and can be sued upon 
by him (v). • 

Ratification. — As it is now finally settled that a minor’s 
agreement is void, it follows that there can be no question of 
ratifying it (w). Upon the same principle a promissory note 
given by a person on attaining majority in settlement of an earlier 
one signed by him while a minor in consideration of money then, 
received from the obligee cannot be enforced in law. Such a note, 
the Madras High Court holds, is void for want of consideration (jv). 
In a Calcutta case (y) a bond was executed by S., after attaining 


(g) Raghm'it Chariar v. Srinivasa 
(1917) 40 Mad. 308 (F.B.), over- 
ruling Navakotii v Logalinga (1909) 
33 Mad, 312; Madhab Kneri v. 
Baikiiiitita Karmaker (1919) 4 Pat. 
L.J. 682; Zafar Ahsan v. Zubaida 
Khatun, 121 I.C. 398; (1929) All. 
L.J. 1114; A.I.R. 1929 All. 604. 

(r) 3.3 All. 657, sttpra-. 38 All. 62, 
si-pra- 37 Mad. 390, supra: 38 AH. 
154, supra. 

(s) Prantala Basi Das v. Jogeshar 
Mandat (1918) 3 Pal.L.J. 518; 46 
I.C. 670. S. 107 of the Transfer of 
Property Act has been amended and 
a lease must now be executed by 
both parties. A minor therefore 
cannot be a lessor or lessee. 

(f) Walidad Khan v. Janak Singh 
(1913) 35 All. 370; 19 I.C. 610, 

(m) Raghava Chariar v. Srinivasa 
(1917) 40 Mad. 308; Hari Mohan 
V. Mohini Mohan (1917) 22 C.W. 
N. 130; 33 I.C. 994. 

(w) Rajugarasii v. Maddura (1913) 


24 Mad. L.J. 353; Miidhab Koeri v. 
Baikniilha Kai maker (1919) 4 Pat. 
L.J. 682. 

(w^ Gabind Ram v. Piramlitta 
(1935) 16 Lah. 456; 158 I.C. 243; 
A.I.R. 1935 Lah. 561 (F.B.) ; 
Nasir Ahmad v. Jiivan Das A.I.R. 
1938 Lah. 159; 177 I.C. 388. 

(x) ludrait RamasiMOmi v. ..-lii- 
thappa Chettiar (1906) 16 Mad.L. 
J. 224; Aruinugan v. Dnraisinga 
(1914) 37 Mad. 38; 12 I.C. 568; 
Suraj Narain v. Stikhu Ahir, (1928) 
51 All. 164; 112 I.C. 159; A.I.R. 
1928 All. 440, cited under "niinoi’s 
agreement", above. See also Clitiah 
Hooi Guoh Neoh v. Khaw Sim Bee 
(1915) 19 C.W.N. 786 (re-opening 
settlement of property made during 
plaintiff’s infancy). 

(y) Kundan Bibi v. Sree Raruyait 
(1900) 11 C.W.N. 135, followed in 
Kami CkOfid v. Basant Kuar (1911) 
Piinj. Rec. no. 31. 
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majority, promising to pay within a year Rs. 7,000, being the price 
of piece goods sold to him during his minority, and also to repay 
Rb. 76 advanced to him for necessaries. The obligee sued S. on the 
bond, and it was held that S. was liable. The Court said: “ Hero 
the contract on which the suit is brought is by a defendant of full 
age, it is a new contract, by it the plaintiff has debarred himself from 
suing until the expiration of one year after the dale of the contract 
for moneys which are alleged to be due at the date of the contract, 
and he had made an advance of Rs. 76. Tliej-e was thereupon a 
new consideration for the promise on which the defendant is sued, 
and in my opinion, in the absence of any statutory provision such 
ft? that to be found in England in s. 2 of the Infant’s Relief Act, 
1 87d, he is liable. ’ ’ The only difference between this and the Madras 
case, so far as the note sued upon goes, is that in the latter case 
tlicre was a promissoiy note passed during minority, and the note 
\vas renewed by the defendant on attaining majority, while in the 
Calcutta case ihere vaas no bond passed during minority, but the 
bond was executed for the first time after attaining majority. This 
circumstance, however, cannot make any difference in principle, nor 
is there anything in the judgment in the Calcutta case to show 
that the decision proceeded upon any such difference. The ground 
of the decision was that there ,was a itc%v consideration for the pro- 
mise on which the defendant was sued. We fail to see how cither 
the forbearance to sue or the advance for necessaries could be re- 
garded as a new consideration, and wc are o£ opinion that the decree 
so far as it awai'ded to the plaintiff the price of the goods sold 
was erroneous in law (s). In England it is not clear that money 
advanced to a minor for the purchase of necessaries and actually 
expended thereon may not be recovered as having been itself a neces- 
sary. See notes to s. 25, cl, (2). 

Payment of debt incurred during minority. — ^Where a person 
on attaining majority pay? a debt incurred by him during minority, 
no question of i-alificaliou of a contract aris‘=s, since an agreement 
with a minor is merely void and not unlawful, the sum paid cannot 
be sued for subsequently, and in law it must be i-egarded on the same 
fooling as a gift (o). 

Specific Performance.— A minor’s agreement being now decid- 
ed to be void, it is dear that there is no agreement to be specifically 
enforced; and it is unnecessary to refer to former decisions and 
distinctions, following English authoi'ities which were applicable 


(s) The ottinion. here expressed Nag. 390. The decision in Naram 
was approved by the Lahore Hish Singh v, Chiranji Lai (1^4) 46 All. 
Court; Bhola Ram Harbems Lai v. 568; 79 I.C. 945; A.I.R. 19^ All. 
Bhagat Ram (1926) 99 I.C. 318; 730, seems of doubtful validity. 

A.I.R. 1927 Lah. 04; Karim Khan (o) Anant Rai v. Bhagwan Rai 
V. Jaikaran Godadmal (1937) Nag. A.I.R. 1939 All. 12; 0939) All. 
458; 170 I.C. 543; A.I.R. 1937 L. J. 935 ; 187 I.C. 4. 
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only on the view now overruled by the Privy Council. It is, how- 
ever, different with regard to contracts entered into on behalf of 
a minor by his guardian or by a manager of his estate. In such a 
case it has been held by the High Courts of India, in cases which 
arose subsequent to the governing decision of the Privy Council, 
that the contract can be specifically enforced by or against the minor, 
if the contract is one which it is within the competence of the guar- 
dian to enter into on his behalf so as to bind him by it, and, further, 
if it is for the benefit of the minor. But if either of these two 
conditions is wanting, the contract cannot be .specifically enforced at 
all (6). Thus it has been held that*a contract entered into by a 
certificated guardian of a minor with the sanction of the Court for 
the sale of property belonging to the minor, the contract being 
for the minor’s benefit, may be enforced by either parly to the con- 
tract (c). Cut a guardian of a minor has no power to bind the 
minor by a contract for the purchase of immovable property, and the 
minor therefore is not entitled to specific performance of the con- 
tract ; so held by the Privy Council in Mir Sarwarjan v. Fakhruddin 
Mahomed (rf). In the course of the judgment their Lordships said : 

" They are, however, of opinion that it is not within the competence 
of a manager of a minor's estate or within the competence of a 
guardian of a minor to bind the minor or the minor’s estate by a 
contract for the purchase of immovable property, and they are fur- 
ther of opinion that as the minor in the present case was not bound 
by the contract, there was no mutuality and that the minor who has 
now reached his majority cannot obtain specific performance of 
the contract.” Referring to the above ruling of the Privy Council, 
the Allahabad High Court observes that it does not apply to guar- 
dians appointed by statute, such as the Guardians and Wards Act, 
1890, or the various Court of Wards Acts, and that it is competent 
to such guardians to enter into a contract for the purchase of im- 
movable properly on behalf of the minor with the sanction of the 
Court ('e). 

Necessaries. — S. 68, below, provides for liability in respect of 
necessaries supplied to a person incapable of efiternig into a con- 
tract. A minor is a person incapable of contracting within the mean- 
ing of that section (/I, and, therefore, the provisions of that section 
apply to his case. It will be observed that the minor’s property is 


(fc) Etwaria v. Chandra Nath 
(1906) 10 C.W.N. 763; Babu Ram 
V. Said-un-Nissa (1913) 35 All. 499; 
20 I.C. 916 (a case of damages); 
Chhital Mai v. Jagmi Nath Prasad 
(1907) 29 All. 213. 

(c) 10 C.W.N. 763, supra-. 35 
All. 499, stfpra: Ittnatuimessa v. 
famki Nath (1917) 22 C.W.N. 477. 

(d) (1912) 39 I, A. 1; 39 Cal. 


232; reversing (1906) 34 Cal, 163. 

(e) Babti Ram v. Said-un-Nissa 
(1913) 35 All. 499, at p. 501 [this 
was a case of sale of miuor’s pro- 
perty! . 

(/> Watkins v. Dhttnnoo Baboo 
(1881) 7 Cal. 140, 143; Afo/wri Bibee 
V. Dhurmodas Ghose, (1903) 30 
I. A. 114; 30 Cal. 539. 
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liable for necessaries^ and no personal liability is incurred by hini', as 
it may be under English law. S. 70 cannot be read so as to create 
any personal liability in such a ca.se. Under English law the liabi- 
lity is not on the express promise, if any there be; the obliga- 
tion is quasi ex contractu to pay a reasonable price for necessaiy 
goods supplied : Sale of Goods Act, 1893, s. 2. It would probably 
be held that this only declares the common law (s'), and, therefore, 
that the rule is the same as to necessaries other than goods. Neces- 
saries must be things which the minor actually needs ; therefore it 
is not enough that they be of a kind which a person of his condi- 
tion may reasonably want for ordinary use j they will not be neces- 
sary if he is already sufficiently supplied with things of that kind, 
and it is immaterial whether the other party knows this or not (h). 
It may be presumed that Courts in British India would follow the 
Engli.sh decisions on this point, which does not appear to be pre- 
cisely covered by the language of s. 68. Obj,ects of mere luxury can- 
not be necessaries, my can objects which, though of real use, are 
excessively costly. The fact that buttons are a normal part of 
many usual kind.s of clothing, for example, will not make pearl 
or diamond buttons necessaries (i) . See notes to s. 68, below. 

Bond jointly passed by a minor and an adult. — A. and B. 
jointly pass a bond to C. A. is a minor at the dale of the bond. T>. 
is liable on the bond, thopgh_A, may not be liable 

“ Of sound mind.” — See s. 12, below, for the definition of 
soundness of mind. By English law a lunatic's contract is not void, 
but voidable at his option, and this only if t h e other part y ha d notice 
of his insihTty'irrldTe'^tlmc o f maEng the contriict (A). But, after 
the 'decisTohTfiat tlus^secfron makes a minor’s agreement wholly 
void, it is clear that a person of unsound mind must in British India 
be held absolutely incompetent to contract. And it has in fact been 
held to be so in a recent Madras case (Z) . The supply of necessaries 


(ff) See Nasli, v. Iman [19081 2 
K.B, 1, C.A., especially the judg- 
ment of Fletcher Moulton, L.J, 

(li) Jahnstmie v. Marks (1887) 
19 Q.B.D. 509, followed in Jagon 
Ram V. Makadeo Prasad (l9Cj9) -36 
Cal. 768; Data Nyun v. Mawng Nyi 
Pa A.l.R. 1938 Rang. 359; 178 
l.C. 680. Previous ^glish deci- 
sions Were conflicting, but the point 
may now be taken as settled. Cp. 
the Sale of Goods Act, 1893, s. 2. 

(*) The classical English autlio- 
rity is Ryder v. TVombwell (1868) 
^ 32. The minuteness of 

the English cases on this point seems 
due, as matter of fact, to the general 


bias of juries in favour of trades- 
men, and their opinion that it is 
shabby to plead infancy. 

(/) Jantiia Bai v. Vasanta Rao 
(1916) 43 I.A. 99, at p. 103; 39 
Mad. 409. See also Rup CJwnd v. 
Faeal Jlahi (1917) Punj. Rec. no. 
40, p. 1S6; 41 l.C. 70 [lease to a 
minor and an adult in equal shares], 
(fe) Imperial Loan Co, v. Stone 
(1892) 1 Q.B. 599, G.A,, confirm- 
ing previous authorities. 

(0 Machaima v. Usman Beari 
(1907) 17 Mad.L.J. 78; see also 
Kaniota Ram v, Kaiira Khan (1912) 
Punj. Rec. no. 41. 
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to lunatics, among other persons "incapable of entering into a con- 
tract, ’ ’ is dealt with by s. 68 of the Act ; see the illustrations. 

Persons otherwise " disqualified from contracting.” — ^The 
capacity of a woman to contract is not affected by her marriage either 
under the Hindu or Mahomedan law. A Hindu female is not, on 
account of her sex, absolutely diequalified from entering into a con- 
tract; and marriage, whatever other effect it may have, does not 
lake away or destroy any capacity po'-sessed by her in that respect. 
It is not necessary to the validfty of the contract that her husband 
should have consented to it. When she enters into a contract with 
the consent or authority of her husband, she acts as his agent, and 
binds him by her* act ; and she may bind him by her contract, in cer- 
tain circumstances ( m), even without his authority, the law empower- 
ing her on the ground of necessity to pledge her husband’s credit. 
OtlK'r'\ ise a married woman cannrt bin<l her husband without his 
authority, but she is then liab'e on the contract to the extent of her 
siridhanam (separate properly) (iil. Similaldy, a married Hindu 
woman may contract jointly with her husband, but then she is liab'e 
to the extent of her stridhaiiaiii only (o). In the same way a mar- 
ried INlahomedan •woman is not by reason of her marriage dis- 
qualified from entering into a contract. 

Turning next to persons of other denominations, there are two 
Indian enactments that create the separate property of married 
women, and impliedly confer upon them, as an incident of such 
property, the capacity to contract in respect thereof. The one is 
the Indian Succession Act, 1925, sec 20, and the other the Married 
Women’s Property Act, 1S7-1-. Toth these enactments apply to the 
whole of Eritish India, but neither of them applies to any marriaoe 
one or both of the parties to which profecsed, at the time of the 
marriage, the Hindu, Mahomedan, BuiJdhist. Silch, or Jaina reli- 
gion (/>) . S. 20 of the Succession Act provides that no person shall 
by marriage acquire any interest in the property of the person whom 
he or she marries, nor become incapable of doing any act in respect 
of his or her own properly which he or she could have done if un- 
married. The effect of this was that on or after January 1st, 
1866 (q), all married women to Avhose marriages the Act applied be- 
came absolute owners of all property vested in, or acquired by, 
them, and their husbands did not by their marriage acquire any 
interest in such property (r). It was subsequently considered ex- 


(w) E.g., pressing necessity ; Pmi 
v. Mahadeo Prasad (1880) 3 All. 
122, at r. 124. 

(») Per Cur. in Nathhubhai v. 
Javher (1876) 1 Bom. 121. 

(o) Govindji v. Lakmidas <1879) 
4 Bom. 318; Narotam v. Natika 
(1882) 6 Bom. 473. 


(i>) 9e(f The Married Women’s 
Property Act, 1874, s, 2, and the 
Indian Succession. Act, 1925, s. 20. 

(//> The Indian Succession Act 
1625, s. 20 (2). 

(r) See the preamble to The 
Married Women’s Property Act, 
1874. 
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, pedient lo make due provision for the enjoyment of wages and 
earnings by women married before 1866 (r), and the Married 
Women’s Pi-operty Act enacted that the wages and earnings of 
any married woman acquired or gained by her after the passing of 
that Act in any employment, occupation, or trade carried on by her, 
and all money or other property acquired by her through the exer- 
cise of any literary, artistic, or scientific skill, should be deemed to 
be her separate property (s. 4). The Act also provides that a mar- 
ried woman may sue and may be sued in her own, name in respect 
of her separate properly (s. 7), and that a person entering into 
a contract with her with refer&nce to such property may sue her, and 
to the extent of her separate property recover agafnsl her, as if she 
were unmarried ( s. 8) 

Certain classes of persons may be disqualified under certain en- 
actments from entering into contracts in respect of matters specified 
in those enactments. Thus where a person m Oudh is declared a 
“ disqualified proprietor ” under the provisions of the Oudh T jind 
Revenue Act, 1876, he is not compeTenl to alienate his properly, and 
the same incapacity extends to contracts entered into by him, though 
they relate to property situate outside the provinc* of Oudh (s) . 

An English barrister, enrolled as an advocate of an Indian High 
Court, is not a person " disqualified from contracting by any law 
to which he is subject ” so as to prevent him from sixing for his 
fees in India, Qua advocate the law to which he is subject is that 
of the bar where he is practising (#). 

The disability of alien enemies to sue in our Courts without 
licence is a matter of general public policy not coming under this 
head. 

“IS. A person is said to be of sound niind for the 
purpose of making a contract if, at the 
What is a sound tinie when he makes it. he is capable of 

mind for the pur- , . , . . , . . 

poses of contracting. understancUng It and of_fornun^ a 

rational judgment as to its cJ?ecl upon 

his interests (?i), 

A person who is ttsually of unsotind mind, but 
occasionally of sound mind, may make a contract when 
he is of sound mind (zj). 


(.y) Juictui Narain v. Fateh Baha- 
dur Singh (1902) 25 All, 19S, 202. 

(t) Nihal Chand v. DUawar (1933) 
SS All. S70; 143 l.C. 727; A.I.R. 
1933 All. 417 (F. B.); see also 
Reg. V. Doutre (1884) 9 App. Cas. 
745, a Privy Council decision. 

(«) As to evidence of unsound 


mind see Ram Sundar Saha v. Kah 
Narain Sen A.I.R. 1927 Cal. 889; 
104 l.C. 527. 

(w) See for an elemental y illu- 
stration the facts in Jai Narain v. 
Mahdbir Prasad (1926) 2 Luck. 226; 
95 l.C. 857; A.I.R. 1926 Oiidli 470. 


BURDEN OP PROOF. 


75 


A person who is usually of sound mind, hut occasion- 
ally of unsound mind, may not make a contract when he 
is of unsound mind. . 

Illustratiojis. 

(a) A patient in a Uniatic asylum, who is at intenals o£ sound mind, 
may contract during those intervals. 

(b) A sane man, who is delirious from fever, or who is so drunk 
that he cannot understand the terms of a contract, or form a rational 
judgment as to its effect on his interests, cannot contract whilst such 
delirium or drunkenness lasts. 

Burden of proof. — The difficulty »f understanding what is really 
the effect of this section, in conjunction with s. 11, has already been 
pointed out. The presence or absence of the capacity mentioned in 
this section at the time of making the contract is in all cases a 
question of fact (zv). Where a person is usually of unsound mind, 
the burden of proving that at the time he was of sound mind lies 
on the person who affirms it. In ca.ses, however, of drunkenness or 
delirium from fever or other causes, the onus lies on the party who 
sets up that disability lo prove that it existed at the time of the con- 
tract. Questions of undue influence and of incapacity by reason of 
unsoundness of mind must not be mixed up, involving as they do 
totally different issues (.r). 

Contract in lucid interval. — ^The second paragraph of the sec- 
tion provides that a person who is usually of unsound mind, but 
occasionally of sound mind, may make a contract when he is of 
sound mind. Thus even a patient in a lunatic asylum may contract 
during lucid intervals (see illustmtion (a) ). The question may arise 
whether a lunatic adjudged lo be so under the Indian I^uuacy Act, 
1912, and of whose property a committee or manager is appointed, 
can contract during intervals of sound mind. In England, a luna- 
tic not so found, or before he is so found, by inquisition is not by 
reason of that fact absolutely incapable of contracting, though the 
burden of proof in such a case is on the party maintaining that he is 
not insane, or that the contract was made during a lucid interval (y) ; 
and the same would appear to be the law in India. 'Where, how- 
ever, a committee or a manager of the estate of a lunatic adjudged 
to he so is appointed under either of the Indian Acts, no contract can 
be entered into by a lunatic in respect of his estate, even though at 
the time of the contract he may be in a lucid interval. Similarly 
it is now settled in England that a person found lunatic by inquisi- 


(w) U Aung Ye v. Mti E Mai 
A. I. R. 1932 Rang. 24; 137 T C. 
766; Tilok Chand v. Malmidii A. I. 
R. 1933 Lah. 4.S8; 144 T.C. 741; 
Mst. Hasrabi v. Mst. Fatmdbi A. 
I.R. 1938 Nag. 204; 177 I.C. 80. 

(jr) Sayad Muhammad v. Patteh 
Mukamuuid (1894) 22 I. A. 4, at 
p. 10; 22 Cal. 324; Diit/ja Bakhsh 


Singh v. Miraa Muhammad All Bag 
nW) 31 T.A. 235. 

(y) Hafl V. Warren (1805) 9 
Ves. 60S; 7 R.R. 306, to which 
'inook V. Watts (1848) 11 Beav. 
lOSj adds nothing material; Mohan- 
lal Madaugapal v. Vinayak A. I.R. 
1941 Nag. 2S1; 196 I.C. 660. 
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lion is incapable of dealing with his property inter vivos while the 
inquisition is in force («f). 


"1 3 Two or more persons arc said to consent when 
thc}'- agree upon the same thing in the 
same sense. 


" Consent ” defined. 


Apparent and real consent. — ^The language of this section is, 
on the face of it, more of a judicial or expository than of a legislative 
kind. As an authoritative definition it does not seem to define very 
much. It would need some courage to maintain that persons can be 
said to consent when they do not agree upon the same thing, or that 
if they do not agree in the same sense tliey can be said to agree in 
any sense at all. 

If the section is to cover all kinds of contracts, as presumably 
it does, the word " thing ” must obviously be taken as widely as 
possible, though it seems most appropriate where the contract has to 
do with corporeal pfoperty. We must understand by “ the same 
thing ” the whole content of the agreement, whether it consi.sts, 
wholly or in part, of delivery of material objects, or payment, or 
other executed acts or piomises. The phrase comes originally fvoin 
the New York Civil Code, but it has, at all events, high judicial sanc- 
tion, and the passage in which it was used by the late Lord Hamicu, 
in the year before this Act was passed, is perhaps the best commen- 
tary on the general significance of the present section : — 

“ It is essential to the cre.-ition of a contract that both pai-tie*! 
should agree to the same thing in the same sense. Thus if two per- 
sons enter into an apparent contract concerning a particular person 
or ship, and it turns out that each of them, misled by a simi- 
larity of name, had a different person or ship in his mind, no con- 
tract would exist between'them : Raffles v. Wichelhaus (a) . 

“ But one of the paities to an apparent coijtract may, byr his 
own fault, be precluded from setting up that he had entered into 
it in a different sense to that in which it was understood by' the other 
party. Thus- in the case of a sale by sample where the vendor, by- 
mistake, exhibited a wrong sample, it was held that ihc contract was 
not avoided by^ this error of the vendor: Scott v. Littledalc (&). 

“ But if in the last mentioned case the purchaser, in the course 
of the negotiations preliminary to the contract, has discovered that 


(s) Re Walker flQOSl 1 Ch. 160, 
C.A, Of a win It is otherwise for 
the reason explained ib. at p. 172, 
(a) 2 H. & C. 906: 133 R. R. 
853. This is a very peculiar case of 
an. equivocal term understood in 
different senses by the paities. There 
were two ships of the same name 
sailing at different times. The deci- 

niCS'n nn c.^ 


the qucst-ions of fact which might 
arise in the proof of such a defence 
wei e not and could not be considered. 

(6) 8 E. & B. 815. (Note that 
the sale was of a specific caigo, and 
the seller misled the buyer, though 
mnocently. Tf any one was entitled 
to set aside the contract, it was the 
buyer.) 
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the vendor was under a misapprehension as to the sample he was 
offering, the vendor would have been entitled to show that he had 
not intended to enter into the contract by which the purchaser sought 
to bind him. The rule of law applicable to such a case is a corollary 
from the nile of morality which hlr. Pollock (c) cited from 
Paley (d), that a promise is to be performed ‘ in that sense in which 
the promisor apprehended at the time the promisee received it,’ and 
may be thus expressed ; ‘ The promisor is not bound to fulfil a pro- 
mise in a sense in which the promisee knew at the time the pro- 
misor did not intend it.’ And in considering the question in what 
sense a promisee is entitled to enforce a promise it malleus not in 
what way the knowledge of the meaning in which the promisor made 
it is brought to the mind of the promisee, whether by express words, 
or by conduct, or pi-evious dealings, or other circumstances. If by 
any means he knows that there was no real agreement between him 
and the promisor, he is not entitled to insist that the promise shall 
be fulfilled in a sense to which the mind of^thc promisor did not 
assent ” (e). 

Students and young practitioners must be warned not to exag- 
gerate the working importance of cases which are quoted and dis- 
cussed for the very reason that they are exceptional. Generally 
parties who have concurred in purporting to express a common in- 
tention by certain words cannot be heard to deny that what they did 
intend was the reasonable effect of those words ; and that effect must 
be determined, if necessary, by the Court, according to the settled 
rules of interpretation. Whoever becomes a party to a written 
conti'act “ agrees to be bound, in case of dispute, by the interpreta- 
tion which a Court of law may put upon the language of the instru- 
ment,” whatever meaning he may attach to it in his own mind (f). 
Exceptions to this rule exist, but they aje admitted only for special 
and carefully limited reasons. 

Warning is also still needed, having regard to the language 
current in all but the most modem text-books, against the habit of 
using the word “mistake ” as if it denoted any general legal princi- 


(f) Charles Pollock, then Q.C., 
afterwards a Baron of the Court of 
Exchequer and a member of the Ex- 
chequer and Queen's Bench Divi- 
sions of the Hig:h Court of Justice 
(died 1&97). 

(d) Moral and Political Philo- 
sophy, Book III, Clidp. V. Palej’s 
rule, however, is not quite correct. 
The true test is not what either pro- 
misor or promisee actually thought, 
but the sense in which the promise 
would reasonably be understood by 
the promisee : Whately’s note to 
Paley, l.c., and fier Blackburn J. in 


Fowkes V. Mimchesier mid London 
Assnrmice Association (1863) 3 B. 
& S, 917, 929; cp. L.Q.R. xxi. 219. 

(e) Per Hannen J., Smith v. 
Hujjhes (1871) L.R. 6 Q.B. 597, 
at p. 609. 

(/) Per Lord Watson, Sleteart v. 
Kennedy (1890) 15 App. Ca. 108, 
123; Sunitibala Dehi v. Manindra 
Chandra Roy A.I.R. 1930 P.C. 
217; 52 Cal.L.J. 435; 127 I.C. 739; 
Santhappa Rai v. Santhimja (1938) 
1 Mad.L.J. 676; 178 I.C. 563; A. 
I.R. 19J8 Mad. 426. 
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pie, or was cajiablc, taken alone, of explaining any departure from 
the normal grounds of decision (ff). 

Ambiguity. — Sometimes an apparent agreement can be avoided 
by showing that some term (sudi as a name applying equally to two 
different ships) is ambiguous, and there has been a misunderstanding 
without fault on either side. Such cases, however, arc in fact ex- 
tremel}' rare. It usually turns out eitlier that the tenns have an 
ascertained sense by which both parties are bound, and there is a 
contract which neither can dispute, whatever either of them may 
profess to have thought, or that, when the facts are established, there 
was really never ai proposal* accepted according to its terms, and 
therefore the conditions of a binding contract were not satisfied. 
Many of the cases cited in the books under the head of mistake be- 
long to the latter class, as where a Broker employed to sell goods 
delivered to the intending vendor and the intending purchaser two 
^^Ic-notes describing goods of different qualities (h). “ The con- 

nract,” said the Court, “ must be on the one side to sell, and on 
1 the other side to accept, one and the same tiling.’^ No such contract 
being shown on the face of the transaction, there was no need to say, 
and the Court di3 not say, anything about mistake. In a later case 
. the defendant wanted to order three rifles by telegraph, and a blun- 
der in transmitting the message turned three into the, which the plain- 
tiff naturally look as referring to the number of fifty mentioned 
in a previous letter. Here it was held that the telegraph clerk 
had no authority to send the message except as it was delivered to 
him, so that the message as communicated to the plaintiff was not 
the defendant’s offer at all {i). This, again, has really nothing to 
Ndo with mistake in point of law. It was immaterial whether the 
wrong message was sent by the clerk’s mistake, or by fraudulent al- 
teration, or through some e?ctemal accident, sudi as a thunderstorm, 
affecting the instruments. Similarly if the addressee of a cipher 
or code message conveying a proposal misreads the proposal not un- 
reasonably, and accepts it according to his own understanding, he can- 
not be. held bound to the contract which the proposer intended. If 
the terms are really ambiguous thei-e is nothing in such a case which 
either party can enforce (;')■ 

Fundamental error. — In certain clas.ses of cases there may be 
all the usual external evidence of consent, but the apparent consent 
may have been given under a mistake, which the party is not pre- 
cluded from showing, and which is so complete as to prevent the 


(g) Sir W. Anson’s pages on this 
subject (Law of Contract, ISth ed., 
..Chap. V, s. 1) should be carefully 
' read by all students. They are the 
most concise exposition to be found 
ill English books of repute, of which 
this is one of the most accurate. 


(/i) Thornton v. Kenipster (1814)’ 

5 Taunt. 786; IS R.R. 658, 

(i) Hmkel v. pape (1870) L.R. 

6 Ex. 7. 

(/) Falck V. Williams 11900] A. 
C, 176, a decision of the Privy 
Council on very peculiar facts. 
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formation of any real agreement “upon tlie same thing." Such 
fundamental errar may relate to the nature of the transaction, to the 
person dealt with, or to the subject-matter of the agreement. 

As to the nature of the transaction, — A man who has put his 
name to an instrument of one kind understanding it to be an in- 
strument of a wholly different land may be entitled, not only to set 
it aside against the other party on the ground of any fraud or mis- 
representation which caused his error, but to treat it as an absolute 
nullity, under which no right can be acquired against him by any 
f one. In an English case the defendant had purported to endorse 
i. a bill of exchange which he was told was a guaranty. The plaintiff 
was a subsequent'holder for value, and therefore the fact that the 
defendant's signature was obtained by fraud would not have pro- 
tected him in this action. But tire Court held that his signature, 
not being intended as an endor.sement of a bill of exchange, or as a 
signature to any negotiable instrument at all, was wholly inopera- 
tive, as much so as if the signature had beet written on a bhinjf 
piece of paper first, and a bill or note written on tl\e other side 
afterwards (A). Tlicre are much older authorities showing that 
if a deed is falsely read over to an illiterate man, and he executes the 
deed relying on the false reading as being the true substance of the 
transaction, his act is wholly void (I). 

We may expect to find fraud as an element in cases of this 
class. But it is not the decisive element. A signature attached to 
a document supposed to be of a wholly different kind, or not to 
contain a clause so important as substantially to alter its character, 
is invalid unless the signor is estopped by negligence from denying 
that he understood what he was signing, and tins ^ not merely on the 
ground of fraud, where fraud exists, but on the ground that the 
mind of the signor did not accompany the <5ignatuu.re ; in other words, 
that he never intended to sign, and therefore in contemplation of 
law never did sign, the contract to which his name is ap- 
pended ’’ («i). Neither is fraud a necessary element. The princi- 
ple was applied by the High Court of Bombay, while lliis Act 
was still recent, to a case (») where, in very peculiar circum- 


(A) Foster v. Mackinnoii (1869) 
L.k. 4 C.P. 704. 

(1) Thoroitgkgoad’s Case, 2 Co. 
Re£). 9 I), and other hooks cited in 
Foster v. Mackhiiiou (to be used 
with some caution at this daj ) . For 
later authority it may sutTiee to refer 
to Hoveatson v. JVebb flOOR] 1 Ch. 
1, and, takine a rather different line, 
Carlisle and Ctimberlcmd Banking 
Co. V. Braga 119111 1 K.B. 469. 
both in C.A. The latter case was 


not approved by Sir W. Anson, L. 
Q.R. xxviii, 190; but the decision 
was unanimous. See CkimaHram 
Motilal V. DiTMnrhoMd Govindram 
(1932) S6 Bom. 180; 34 Bom.L.R 
2i'i; 1.37 l.C. 478; A. I. R. 1932 Bom. 
151; Baqdu v. Bhana (1904) 2B 
Bom. 420. 

(hi) Foster v. Mackinnon, L.R. 
4 C.P. 704, at p. 711. 

(■»») Oriental Bank Corporation v. 
Fleming (1879) 3 Bora. 242. 
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stances, there was a raisreprcsculation by inadvertence, but no ques- 
tion of fraud. There the plaintiffs, who were creditors of the 
defendants, sued to have the signature of their agent to a composi- 
tion deed cancelled, and to have it declai-cd that the deed was not 
binding on the plaintiffs. The deed was signed under these cir- 
cumstances : the defendants ’ firm had suspended payment, and at a 
creditors’ meeting it was resolved that the business of the defend- 
ants’ firm should be wound up by voluntary liquidation under the 
supervision of a committee. This resolution was confirmed at a 
subsequent meeting, and it was further resolved that a composition 
deed should be prepared in jmrsuance of the above resolutions. No 
mention was made at either of the meetings of gny release of the 
claims of the creditors. After a few days a deed was tendered by 
one of the defendants’ firm to the plaintiffs’ agent for execution. 
He was then engaged with urgent English mail business, and he de- 
clined to sign it without being able to read it. The debtor then ear- 
nestly pressed him ^ execute the document at once, stating that 
it was of the utmost importance that no time should Be lost, and 
adding that the deed was notliing more than an assignment to trus- 
tees for the benefit of creditors as agreed to at the creditors’ meeting. 
Upon the faith of that assurance the plaintiffs’ agent executed the 
deed. As a matter of fact the deed contained a release by the cre- 
ditors to the debtors. As soon as the plaintiffs’ agent came to 
Imow of this he repudiated his signature and refused to be bound 
by the deed. On behalf of the plaintiff's it was contended that the 
deed, so far as it operated as a release, was a different deed from 
that which the plaintiffs’ agent intended to execute o-r thought he 
was executing, and that his signature could not therefore be held to 
be a consent to its contents. This argument was upheld, and it 
was declared that the deed was not the deed of the plaintiffs so 
far as it purported to operate as a release to the debtors. The 
Court proceeded further to hold that the transaction was brought 
about by misrepresentation within the meaning of s. 18, cl. 2 (which 
see below). It is difficult to see why sub-s. 2 was more in point 
than sub-s. 1-; but in any case it would seem that, having found 
that the supposed contract was void because there was no contract 
^at all, the Court had no need to consider wi&ethcr or not the consent, 
^if any, was free within the meaning of s. 14 (o). In a Calcutta 


(o) It will be seen in this case that 
the mistake as to the nature of the 
transaction was caused by the mis- 
representation of the other contract- 
ing party. Sir W. R. Anson sug- 
gests (Principles of the Law of 
Contract, p. 1^, 17th cd.) that in such 
a case the contract is only voidable 
for misrepresentation, and that it is 
void on the ground of mistake only 
if the mistake is brought about by 


the act of a third party. This view 
is not suppoited by any English 
authority, and is contrary to Oriental 
Bank Corporation v. Fleming. The 
element of truth in it is that A., who 
has misled B., however innocently, 
is estopped from disputing the vali- 
dity of the contract as against B., 
if it turns out to be B.’s interest to 
aflirm it. But still the transaction 
is void in the sense that even inno- 
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case, where a document was signed only on the first page, but was 
not signed on the other pages, the executant having discovered that 
it was not in accordance with the terms previously agreed upon, it 
was held that the document was a nullity {p'). 


Consent and estoppel. — ^The Indian Courts have followed Eng- 
lish authority in holding that, in normal circumstances, a man is not 
allowed to deny that he consented to that which he has in fact done, 
or enabled to be done with his apparent authority (g). Thus when 
a person entrusts to his own man of business a blank paper duly 
stamped as a bond and agned and sealed by himself in orden that the 
instrument may be drawn up and money raised upon it for his bene- 
fit, if the instrument is afterwards duly drawn up and money ob- 
tained upon it from persons who have no reason to doubt the good 
faith of the transaction, it is presumed that the bond was drawn in 
accordance with the obligor’s wishes and instructions (r). As to 
inchoate stamped negotiable instruments provision is made by the 
Negotiable Instruments Act, 1881, s. 20, whith is as follows: — “ 
* ‘ Where one person signs and delivers to another a paper stamped in 
accordance with the law relating to negotiable instruments then in 
force in British India, and either wholly blank or having written 
thereon an incomplete negotiable instrument, he thereby gives prima 
facie authority to the holder thereof to make or complete, as the 
case may be, upon it a negotiable instrument, for any amount speci- 
fied therein and not exceeding the amount conveyed by the stamp. 
The person so signing shall be liable upon such instrument, in 
the capadty in which he signed the same, to any holder in due course 
for such amount: provided that no person other than a holder in 
due course shall recover from the person delivering the instrument 
anything in excess of the amount intended by him to be paid there- 
under.” As to the eadstence or non-existence of apparent autho- 
rity in particular circumstances very delicate questions may arise 
under the law and practice of English company business. It would 
not be useful to pursue these here (j). 

Parda-nishin cases. — ^It might be possible to refer, to this head 
some of the cases in which the gifts or other acts, practically 
amounting to acts of bounty, of parda->nis’h{n (t) women have been 


cent third persons cannot acquire 
rights under it against B.’s will. 

(/>) Banku Behari Shaha v. Krishto 
Gohmdo (1903) 30 Cal. 433. 

(g) See for a recent case, Blay 
V. Pollard and Morris [1930] 1 K.B. 
628. Where a person was told that 
a stipulation in a written contract 
would not be enforced, it was held 
that she could not be said to have 
assented to it and therefore that the 
document did not represent the real 
aSreeraent between the parties: 


Tyagaraja Mndaliar v. Vedathmtni 
(1935) 63 I. A. 12&; 59 Mad. 446; 
160 I.C. 384; A.I.R. 1936 P.C. 70. 

(r) XVahidumessa v. Surgadass 
(1879) 5 Cal. 39. 

(j) George Whitechnrch, Ltd. v. 
Cavaetagh [1902] A.C. 117; Ruben 
V. Great Fittgiall Consolidated [1904] 
2 K.B. 712, C.A. 

(#) The current spelling nashin is 
a mere blunder. It does not even 
represent a current mispronunciation. 
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set aside. But it is certainly not necessary for this purpose to show 
that the nature of tlie act was not understood at all. The jurisdic-' 
tion rests on a presumption of imperfect knowledge of the world 
and exposure to tmdue influence, making it the duty of a person 
taking a beneficial grant or contract from a parda-vishin woman to 
show tliat the deed was explained to her and understood by her («), 
so that the ordinary burden of proof is reversed. These cases ac- 
cordingly belong to the head of undue influence. 

Bxror as to the person of the other party. — ^There can be no 
real formation of an agreement by proposal and acceptance unless 
a proposal is accepted by the person, or one of a class or number of 
persons, to whom it is made. Similarly the rfcceptance must be 
directed to the proposer, or at least the acceptor must have so acted 
as’ to entitle the proposer to treat the acceptance as meant for him, 
’■The acceptance of an offer not directed to the acceptor may occur 
jhy accident, as where a man’s successor in business receives an 
jorder addressed to h7s predecessor by a customer who does not loiow 
4 of the change, and executes it without explaining tlie facts. Here 
no contract is formed (v ) . But the buyer would be bound, as on 
a new contract, if after notice h^treated tlie sale as subsisting (w) . 
This kind of case is very unusual. Acceptance intended for a per- 
son other than the person actually making the offer might possibly 
hapiien by accident, but in the reported cases it has been the result 
of fraudulent personation. The proposer has obtained credit, in 
effect, by pretending to be some person of credit and substance Icnown 
to the acceptor, or the agent of such a persdh. In Cundy v. Lind- 
say (a:) , one Blenkarn closely imitated the address of a loiown res- 
pectable firm of Blenldron & Co., and wrote his signature so as to 
look like theirs. A dealer to whom he wrote to order goods thought, 
as Blenkarn intended, thaf the order came f rom Blenkiron & Co., and 
sent the goods to the address given. It was 'held by the Court 
of Appeal and the House of Lords that, as the senders thought 
they were dealing with Blenkiron & Co., and Icnew nothing of Blen- 
karn, and had no Intention of dealing with him, there was no con- 
tract, and Blenkarn acquired no property in the goods. Accord- 
ingly an innocent buyer of the gfoods — stolen goods, as they really 
were — from Blenkarn had no defence to an action by the original 
owners. Similarly, in a Punjab case, where A. entered into a con- 


(m) Annoda Mohun Rai v. Bhuban 
Mohini Debt (1901) 28 Cal. 546, 548, 
(w) Boulton V. Jones (1857) 2 
H. & N. S64; llS R.R. 69S. See 
Benjamin on Rale, 6th ed. 119, 120, 
where tlie learned author's sugges- 
tion of some different equitable rule 
is not supported by his latest editors. 
The present writer (Sir Frederick 
Pollock) yras never able to accept it. 


(w) See Mitchell v. Lapage (1816) 
Holt, N.P. 253; 17 R.R. 633, 

(*■) (1878) 3 App. Ca. 459. 

Quaere, what would have been the 
result if by some lucky accident the 
goods had been delivered to Blen- 
kiron & Co. ? It seems they might 
have treated fhe goods as offered to 
them. They could not, of course, 
have been bound to accept them.* 
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tract ^ilh B., a brother of C., on the representation of B, that he 
was C. himself, the then Chief Court of the Punjab Jield that the 
case came within the section, and that there was no contract bet- 
ween A. and B. (y). It may be a delicate question in a case of \ 
this kind, if the transaction is between parties face to face, whether 
A.’s intent is to contract with the man then and there present, 
whatever he calls himself, or to contract only with C., the person 
with whom he thinks he is dealing. Some American authorities 
and one modern Engiish^deoision (s) hold that’Ain agreement with 
a person "identified by sight and hearing ” is not absolutely void, 
though personation may render it voidable on the ground of fraud; 
but it is submitted, that, although proof that there wai no intention 
of contracting with the personator may be harder in such a case, 
the question is still a question of fact. On the same principle, if a 
man is induced to apply for shares in a company by falsely repre- 
senting if to be identical with an older company of like name, there 
is no real agreement to take the shares (a). ^ 

As to the subject-matter of the agreement. — It is quite possi- 
ble for the parties to a contract to be under a common mistake of 
this kind. If the mistalce is not common, it may happeii, in very 
exceptional cases, that by reason of an ambiguous name, or the 
lilic, each party is mistaken as to the other’s intention, and ueitlier 
is estopped from "showing his own intention (&). Otherwise a con- 
tract (assuming the other conditions for the formation of a con- 
tract to be satisfied) can, be affected by auch a mistake, not common 
to both parties, only where it is induced by fi'aud or misrepresenta- 
tion. We shall find (see below on 18) that ivilful acquiescence in 
the other parly’s mi=itake is ecjuivaleitt to misrepresentation under 
certain circumstances. If the mistake is common, it can seldom, if 
ever, be .said that there was no consent , A simpler and more cor- 
'rect explanation is to say that there W'as an agreement subject to a 
condition understood or implied in the nature of the agreement itself, 
though not expressed, and Uiat condition has not been fulfilled. 

. It may be tliat at the date of the agreement the condition is already 
incapable of fulfilment by reason of some fact unknown to the par- 
ties, as in the case of an agreement for the sale of a horse which 
in fact is dead, or a specific cargo which, in fact is lost. In that 
case no operative obligation ever ai'iscs under the agreement. But 
this may be the case with any conditional contract. The inter- 
po.sition of a time of suspense, during which it cannot be known 
whether there will be an operative contract or not, can make no 

(y) Jaggannalh v. Secretary of S' B. 815; Falck v. IVilfiams [1900] 
State (1886) Punj. Rcc. no. 21. A.C. 176, where an offer made by 

(i?) Phillips V. Brooks [1919] 2 an ambiguous code message was ac- 
K.B. 243. cepted unconditionally, but in fact not 

(o) Bonne's Case [1898] 1 Ch. in the proposer’s sense, and there 
110. was no contract. 

(Z>) Raffles v. Wichelhaus, 8 E. 
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difference to the legal nature of the transaction. This particular 
class of cases, however, is specially dealt with by s. 20 of the Act. 

In many cases falling under the foregoing heads, though not 
in all. the same result may be arrived’ at by observing that there is 
no con.sidcration for the promise which it is sought to enforce. 

Coercion wholly excluding consent. — Coercion might possi- 
bly be such as not only to prevent consent from being free’(ss. 14, 
IS), but to exclude any real or intelligent consent altogether. In 
two English cases of our own time marriages have been declared 
void, in extremely peculiar circumstances, on the ground of com- 
bined fraud and coercion having operated on the pretended wife to 
such an extent that the marriage was not her voluriirary act (c). No 
ca.se of this kind is known to have occurred in the region of ordi- 
nary contract. 


“ Free 
defined . 


I 4. Consent is said to be free when it is not caused 

consent” j i- , ■ 

' ( 1 ) coercion, as denned in section 
15, or 

(2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined In section 18, or 

(5) mistake subject to the provisions of sections 20, 

21, and 22, 


Consent is said to be so caused when it would not have 
'been given but for the existence of such coercion, undue 
influence, ,fraud, raisreiiresentation or mistake , . 


Unfree consent, — Not only consent but free consent is declared 
by s. 10 to be necessary to the complete validity of a contract. The 
Act now proceeds to declare the meaning of this addition. Where , 
there is no consent or no real and certain object of consent (c/. s. 
29, below) there can be no contract at all. Where there is consent, 
hut not free consent, there is generally a contract voidable at the 
option of the party whose consent was not free. This section de- 
clares in general the causes which may exclude freedom of consent, 
leaving them to be more fully explained by the later sections refer- 
, red to in the text. In one respect the language is open to objection. 

It seems, when read together with that of other relevant sections, to 
■' assume that there are cases in which a contract is voidable on the 
grotmd of mistake. We are not aware of any such cases. We have 


(c) Scott V. Sebright (1886) 12 where the woman thought the cere- 
P.D. 21; Ford v. Stier [1896] P. 1, mony was only a betrothal. 
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seen that certain kinds of mistake may exclude consent altogether. Si 
In such cases no real agreement is ever formed, or there is no 
real object on which the parties are agreed, and the seeming agree- 
I ment is wholly void. Otherwise mistake, if, not induced by mis- 
representation or fraud, is inoperative.'' If there be any specific 
exceptions to this rule, the Act gives no clue to them ; in fact, we do 
not believe there are any. The specific provisions of the Act, hoiw- 
ever, cover the ground sufficiently to avoid any danger of serious 
error in practice. 

Is " Coercion ” is the coinmilting, or threatening 
“Coercion” defin- to Commit, any act forbidden by the 
Indian Penal Code, or the unlawful de- 
taining, or threatening to detain, any property, to the pre- 
judihe of any person whatever, with the intention of caus- 
ing any person to enter into an agreement. - 

Explanatwn. — It is immaterial wliether the Indian 
Penal Code is or is not iVt force in the place where the 
coercion is employed. 

t 

Illustrations. 

A., on board an English ship on the high seas, causes B. to enter into 
an agreement by an act amounting to criminal intimidation under the Indian 
Penal Code. 

A. afterwards sues B. for breach of contract at Calcutta. 

A. has employed coercion, although his act is not an offence by the law 
of England, and although section 506 of the Indian Penal Code was not in. 
force at the time when or place where the act was done. 

Extent of " Coercion ” under the Act. — The words of this 
section are far wider than anything in The English authorities; it 
must be assumed that this was intended. In the original draft the 
word ' ' coercion ’ ’ is used but not defined. As the definition stands 
the coercion invalidating a contract need not’proceed from a party to 
the contract, or be immediately directed against a person whom it is 
intended to cause to enter into the contract or any member of his 
, household, or affect his property, or be specifically to his preju- 
dice. In England the topic of “ duress ” at common law has been 
almost rendered obsolete, partly by the general improvement in man- 
ners and morals, and partly by the development of equitable juris - 
' diction under the head of Undue Influence. Detaining property is 
not duress. Two singular cases of marriage under coercion have 
been cited under s. 13 above. As to repayment under s. 72 of 
money paid under coercion (not necessarily within the present 
definition), see the commentary on that section. 

Act forbidden by the Penal Code. — ^The words " act for- 
tndden by the Indian Penal Code ” make it necessary for the 
Court to decide in a civil action, if that branch of the section is 
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‘relied on, whether the alleged act of coercion is such as 10 amount . 
'to an offence. The mere fact that an agreement to refer matters 
in dispute to arbitration was entered into during the pendency and 
in fear of criminal proceedings is not sufficient to avoid the agree- 
ment on the ground of “ coercion,” though the agreement may be 
void as opposed to public policy within the meaning of s. 23 (d). 
Tt must further be shown that the complainant or some other 
person on his behalf took advantage of the state of mind of the 
accused to apply pressure upon him to procure his consent (a). 
So far as we are aware, there is no Indian case decided with 
express reference to the branch of the section now under con- 
sideration (/). In Banda AU v. Banspat Smgh (g), the High 
Court of Allahabad refused to enforce a bond executed by a judg- 
ment debtor in favour of the decree holder to procure his release 
from custody in execution of a decree of a Court which had no 
jurisdiction to entertain the suit. The Court held that the bond 
was obtained when the judgment debtor was in duress, and it could 
be said with some amount of certainty that the decision proceeded 
on the ground (though no reasons are staled) that the alleged 
act of coercion amounted to an offence within the meaning of the 
Penal Code (A). The judgioenl of the High Court, so far as it 
holds that the bond was executed under coercion, seems open to 
question as involving the assumption that the arrest of a judgment 
debtor in execution of an apparently regular decree amounts to 
the offence of wrongful confinement if the Court is ultimately 
foimd to have no jurisdiction. This would be a dangerous 
, doctrine to adopt in India, whore the majority of suitors consist 
as a rule of illiterate and ignorant persons who cannot be expected 
to understand the respective jurisdictions Qf the Courts of various 
grades spread over different parts of the country." In the next place, 
assuming that the defendant abetted the offence of wrongful confine- 
ment, it does not appear that he did it with the intention of causing 
the plaintiff to execute the bond, though the plaintiff may have signed 
the bond with the object of procuring his release from custody. 
There is yet another case which migSt be considered under tlie pre- 
sent head. In that case (i) the High Court of Madras held that art 
adoption by a Hipdu widow thirteen years old (j) was not binding 


(d) Gohardhan Das v. Jai Kisheu 
Drtj.flPOO) 22 All. 224; Masjidi v. 
Mtissautntat Ayisha (1882) Punj. 
Rec. no. 135. 

(e) 22 Alt. 224, at p, 227, citing 
Jones V. MerionethsHre Building 
Society [1892] 1 Oi. 173. 

(/) See, however, Amiraju. v. 
Seshama (1918) 41 Mad. 33, infra, 
note (fe). 

(e) 40 I.C. 352; (1882) 4 All. 
352. 


(h) See extract from judgment of 
tlie District Judge, 4 AU. 352, at 
p. 354. 

(i) Ranganayakamma v. Alwar 
Setti (1889) 13 Mad. 214, 

(;) The Indian Majority Act, 1875, 
floes not affect the capacity of any 
person to act in matters of adoption 
(s, 2) . The capacity to adopt is 
determined by the personal law to 
which the party adopting is subject. 
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Upon her, it having been found that the relatives of the adopted boy 
obstructed the retnoTOl of the corpse of her husband from her house 
until she consented to the adoption. The decision proceeded on the 
ground that the Avidow’s consent to the adoption was not free. The 
Court seem to have thought that the act of the relatives in obstructing 
the removal of the corpse was within the present section as being 
forbidden by the Indian Penal Code, but it does not appear under 
what section. of the Code they would have held it punishable. The 
only section possibly applicable to obstructing the removal of a corpse 
would seem to be s. 297, which enacts inter alia that whoever with 
the intention of wounding the feelings* of any person, or with the 
knowledge that the; feelings of an)^ person are likely to be wounded, 
offers an indignity to any human corpse, or causes disturbance to 
any persons assembled for the performance of fitneral ceremonies, 
is liable to imprisonment or fine or both. On the facts of the case 
there could hardty be any doubt that the act was done with intent 
to wound the widow’s feelings, or at any rate with the knowledge 
that her feelings would be wounded. The fact, therefore, would 
constitute an offence if obstructing the removal of the corpse could 
be regarded as an indignity offered to the corpse, or as a disturbance 
to the persons assembled to perform the funeral ceremonies. The 
act constituting coercion did not proceed from any party to the 
agreement, but the words of Ahe section, as pointed out above, make 
this immaterial. In any event there would have been no difficulty 
in holding that the widow’s consent was obtained by undue influence 
within the meaning of s. 16 of the Act. 

In a later Madras case the question arose whether if a person 
held out a threat of committing suicide to his wife and son if they 
refused to execute a release in his favour, and the wife and son in 
consequence of that threat executed the ralease, the release could be 
said to have been obtained by coercion within the meaning of this 
.section? Wallis C.J. and Seshagiri Aiyar J. answered the ques- 
tion in the affirmative, holding in effect that though a threat to commit 
suicide was not punishable under the Indian Penal Code, it must be 
deemed to be forbidden, as an attempt to commit suicide was punish- 
able under the Code (s. 309). Oldfield J, answered the question 
in the negative on the ground that the present section should be 
construed strictly, and that an act that was not punishable under 
the Penal Code could not be said to be forbidden by that Code (k) . 
Tliis view seems to be correct. A penal code forbids only what it 
declares punishable. It might be well to amend the present section 
by adding after " forbidden ” such words as " or an attempt to corn- 
rail which is forbidden ” ; but that is the business of the legislature, 
not of the Courts. The truth is that the language of the Act had 
omitted to take account of a singular case. 


S. 15. 


(A) Amiraju v. Seshmna (1917) 41 Mad. 33. 
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Ss. 15, 15. Unlawful detaining of property.— A refusal on the part of 
a mortgagee to convey the equity of redemption except on certain 
terms is not an unlawful detaining or threatening to detain any 
property within the meaning of this section (/). 

1 ©. (1) A contract is said to be induced by “ undue 
"Undue influence" influence" where the relations subsist- 
defined. ihg between the parties are such that one 

of the parties is in a position to dominate the will of the 
other and uses that position to obtain an unfait advantage 
over the other. 

(2) In particular and without prejudice to the gene- 
rality of the foregoing principle, a person i's deemed to be 
in a position to dominate the will of another — 

(a) where he holds a real or apparent authority 

over the other, or where he stands in a fidu- 
ciary relation to the other; or 

(b ) where he makes a contract with a person whose ' 

mental capacity is temporarily or permanent- 
ly affected by reason of age, illtie.ss, or men- 
tal or bodily distress. 

(3) Where a person who is in a poshiott to dominate 
the will of another, enters into a contract with him, And the 
transaction appears, on the face of it or on the evidence 
adduced, to be unconscionable (m), the burden of proving' 
that such contract was not induced by undue influence shall 
lie upon the person in S. position to dominate the will of the 
other. 

Nothing in this sub-section shall affect the provisions 
of section 111 of the Indian Evidence Ac t, 1872^ 

Illustrations. 

(a) A., having advanced money to his.son^ B., during his minority, upon 
B.’s coming of age obtains, by misuse of parental influence, a bond from 


(2) Bengal Stone Co,, Ld. v. 
Joseph Hyam (1918) 27 Cal. L. J. 

‘ 78, 80-82. Detaining ofHce books, 
' etc., left in tihe hands of an 
f outgoing agent may, ofeourse, fall 
tuider the section: Afuthiah Chettiar 
V. Kttruppan Chetti (1927) SO Mad. 
786; 105 I.C. 5; A.I.R. 1927 Mad. 
8S2, reported chiefly on an indepen- 
dent question of counsel’s authority 
to compromise. 


(w) This condition is essential for 
throwing the burden of proof on the 
person who was in a dominating posi- 
tion. Otherwise the actual use of 
that position must be proved as a 
f^t: Poosathurai v. Kemnappa 
Chettiar (1919) 47 I.A. 1 ; 43 Mad. 
4S6; SS I.C. 447; Mahmttd-wv-Nissa 
V. Barkat-ullah (1926) 48 All. 666; 
96 I.C. 684. 
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B. for a greater amount than the sum due in respect of the advance. A. S. 18, 
employs undue' influence. 

(b) A., a man enfeebled bj' disease or age, is induced, by E.’s influence 
over him as his medical attendant, to agree to pay B, an unreasonable sum 
for his professional services. B. employs undue influence («). 

(c) A., being in debt to B., the money-lender of hi.s village, contracts 

a fresh loan on terms which appear to be unconscionable. It lies on-J3. to 
prove that the contract was not induced by undue influence. ' 

(d) A. applies to a banker fcir a loan at a time when there is stringency 
in the money market. The banker declines to make tlie loan except at an 
unusually high rate of interest. A. accepts the loan on these terms. This 

' is a transaction in the ordinary course of business, and the contract is not 
induced by undue influence. 

This section tvas substituted for the original s. 16 by the Indian 
Contract (Amendment) Act. 1899 (VI of 1899), s. 2. 

The section before it was amended stood as follows : — 

" ' Undue influence ’ is said to be employed in the following 
cases: — 

■1 

" (1) When a person in whom confidence is reposed by another, 
or who holds a real or apparent authority over that other, makes 
use of such confidence or authority for the purpose of obtaining an 
advantage over that other which, but for such confidence or 
authority, he could not have obtained; 

“ (2) When a person whose mind is enfeebled by old age, 
illness, or mental or bodily distress, is so treated as to make him 
consent to that to which, but for such treatment, he would not have 
consented, although such treatment may not amount to coercion." 

There were no illustrations appended to the old section. 
Illustrations (a) and (b) of the present section are elementary 
laws (o). They were intended to be added to the section in its 
original form, but for some reason withdrawn before the Act was 
passed. Illustrations (c) and (d) are evidently intended to explain 
the application and the limits of para. 3. 

The doctrine of Undue Influence in England. — " The 
equitable doctrine of undue influence has grown out of and been 
developed by the necessity of grappling with insidious forms of 
spiritual tyranny and with tlie infinite varieties of fraud" (fi). It 
applies alike to acts of pure bounty by way of gift and to transactions 
in the form of contract which are clearly more advantageous to one 
parly than to the uther. In combination with other special rules 
it may even be applied to transactions which do not show on the 


(w) Diala Ram v. Sargha (1927) 
102 I.C. 707; A-.I.R. 1927 Lah. S36. 

(o) As to the relation between 
medical attendant and patient, see 
Dent V. Betmett (1839) 4 My. & Cr. 
269 ; 48 R.R, 94. A gift of this 
kind may of course (like any other 


voidable transactions) become un- 
impeachable by .subsequent confir- 
mation; Mitchefl V, Hamfray (1881) 
8 Q.B.D. S87. 

{p) Bindley L.J. in Allcard v. 
Skinner (1887) 36 Ch.D. 145, 183. 


10 
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S. 16. 


face of them any “ unfair advantage.” S. 16 of the Act, as it 
stood till 1899, did not adequately represent the generality of the 
English doctrine. In fact, however, one at least of the Indian 
High Courts acted boldly and beneficially on the general principles 
of English equity without fettering itself by the precise words of 
the Act. Another defect now remedied was that nothing was said 
in the Contract Act about the important question of burden of proof, 
and magistrates and practitioners were left to discover for them- 
selves that the real working strength of thi.s section could be under- 
stood only by reading it with s. Ill of the Evidence Act (q). 

The English authorities 'are numerous, and many of them are 
complitated by questions on the one hand of ac^jial fraud (r) or 
on the other hand of breach of some special duty, such as that of 
an agent, which is independent of the state of mind of the parties. 
It will be sufficient for the present purpose to refer to a few of the 
leading authorities on the various points dealt with by the test of 
the Act. The first paragraph of the section lays down the principle 
in general terms; the second and third define the presumptions by 
which the Court ia enabled to apply the principle. It is obvious 
that the same power which can “dominate the will" of a weaker 
party is often also in a position to suppress the evidence which 
would he required to prove more constraint in a specific instance. 
Modification of the ordinary rules of evidence is accordingly neces- 
sary to prevent a failure of justice in such cases. Where the special 
presumptions do not apply, proof ,of undue influence on the parti- 
cular occasion remains adraissibleythough strong evidence is required 
to show that, in the absence of any of the relations whi(A are 
generally accompanied by more or less control on one side and 
submission on the other, the consent of a contracting party was not 
free. In the case of a pure^ voluntary gift (though there is no general 
presumption against the validily of gifts) the proof is less difficult; 
but this is not within our subject. 

Sub-s. 1 : Undue Influence generally. — ^The first paragraph 
gives the elements of undue influence: a dominant position and the 
use of it to obtain an unfair advantage. The words " unfair advan- 
tage ” must be taken with the context. They do not limit the juris- 
diction to cases where the transaction would be obviously unfair as 
between persons dealing on an equal footing, The principle 
applies to every case where influence is acquired* and abused, where 


(g) See the judgment of the Privy 
Coundl in Raghunath Prasad v. 
Sarju Prasad (1923) SI I. A. iOl; 
3 Pat. 279; 82 I.C, 8l7j A.I.R. 
1924 P.C, W. Even now the rule 
as to burden of proof seems not to 
be always understood, see Safdarali 
V. Nur Mahomed (1929) 118 I. C, 


737, 740; A.I.R, 1930 Sind 2S. 

_ (r) For a curious case of this 
kind, adding nothing to the law, see 
Saigur Prcsad v. Har Narain Das 
(1928) 111 I.C. 817; A.I.R. 1929 
Oudh ^ 44. The judgment reviews 
the history of Sikh schisms and 
controversies. 
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confidence is reposed andjaelrayed ” (s)i or, as Sir Samuel Roriiilly S. 16. 
expressed it in his celebrated argument in Hugitenin v. Baseley, 
which has been made authoritative by repeated judicial approval (f), 

" to all the variety of relations in which dominion may be exercised 
by one person over another." " As no Court has ever attempted to 
define fraud, so no Court has ever attempted to define undue 
influence, which includes one of its many varieties" («). But the 
English cases on the subject have been said by the same authority 
to be divisible into two groups, according as the charge against the 
donee (to use this word for shortness’ sake) was of aggressive 
circumvention or of abusing the opportunities given by a duty. 

" First, there* are the cases in which there has been some unfair 
and improper conduct, some coercion from outside, some over- 
reaching, some form of cheating, and generally, though not always, 
some personal advantage obtained by a donee placed in some close 
and confidential relation to the donor. . . .‘ 

“ The second group consists of cases in'which the position of 
the don#r to the donee has been such that it has been the duty of 
the donee to advice the donor or even to manage his property for 
him. ... In this class of cases it has been considered necessary to 
shew that the donor had independent advice, and was removed from 
the influence of the donee when the gift to him was made ” (v). 

It is an essential condition for the application of the section 
’ that one of the parties should be in a position to dominate the will 
, of the other (w). No further question arises until this is proved. 

/ A plea of -undue influence can only be raised by a party to the 
contract and not by a third party (jr). 

Sub-s. 2: Different forms of influence. — The second 
paragraph of the present section make^ a division of the subject- 
matter on a different principle, according to the origin of the relation 
of dependence, continuing or transitory, which makes undue in- 
fluence possible. Such a relation may arise (a) from a special 
authority or confidence committed to the donee, or (b) from the 


(j) Lord Kingsdown in Smith v. 
Kay (1859) 7 H.L.C. 750, at p. 779. 
This was a case of general control 
obtained by an older man over a 
younger one during his minority 
without any spiritual influence or 
other defined fiduciary relation. 

(f) (1807) 14 Ves. 285 ; 9 K.R. 
283 ; 48 R.R. 102; t>er Wright J. 
[1893] 1 Ch. 752. 

(m.) Lindley L.J. in Allcard v. 
Skwner (1887) 36 Ch.D. 145 at 
p. 183. 

(v) /bid., at p. 181. 

(wj) Raghmath Prasad v. Sarju 
Prasad, supra, note (q) ; Saiaval 


Das V. Kura Mai (1027) 9 I.ab. 
470; 109 I.C. 729; A.I.R. 1928 
Lah. 224; Bahore Mahton v. Jura 
Sahtt A.I.R. 1936 Pat, 78\ mi.C. 
1073; Gafur Mohammad v. Moham- 
mad Sharif A.I.R. 1932 P.C. 202; 
34 Bom.L.R. 1194; 36 C.W.N. 994; 
137 I.C. 893; Latif Jahan Brgam v. 
Mahovml Nabi Khan A.I.R. 1932 
All. 174; (1932) AII.L.J. 9; 137 
I.C. 231; Santhappa Rai v. Santki- 
raja A.I.R. 1938 Mad. 426; (1938) 
1 Mad.L.J. 676; 178 I.C. 563. 

(*■> Kolimml V. Dur Mahomed 
A.I.R. 1931 Sind 78. 
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S. 16. feebleness in body or mind of the donor. j'^However, it is impossible 
to find plain and clear-cut categories for transactions which are often 
obscure and complicated, and sometimes purposely made so. Practi- 
cally the most important thing to bear in mind is that persons in 
authority, or holding confidential employments such as that of a 
spiritual, medical, or legal adviser, are called on to act with good 
faith and more than good faith in the matter of accepting any benefit 
(beyond ordinary professional remuneration for professional work 
done) from those who are under their authority or guidance. In 
fact, their honourable and pmdent course is to insist on the other 
party taking independent a(^ice (y). Following these principles, 
the High Court of Allahabad set aside a gift of*' the whole of his 
property by a Hindu well advanced in years-to his guru, or spiritual 
adviser, the only reason for the gift as disclosed by the deed being 
the donor’s desire to secure ^nefits to his soul in the next world (ar). 
y Similarly, where a cestui que trust had no independent advice, it 
was held that a gift by him to the trustee of certain shares forming 
part of the trust funds was void, though in the same case a gift of 
shares which did not form part of the trust funds was upheld (o). 
The case of Wajid Khan v. Ewaz AH (6), in which the Privy 
Council set aside a deed of gift executed by an old illiterate Maho- 
medan lady in favour of her confidential managing agent, comes 
under this head. And so does the case in which the Calcutta High 
Court refused to enforce aft agreement executed by a poor woman 
in favour of her mookhtear by which she bound herself to give him, 
by way of remtmeralion for his services, one half of the property 
which she might recover by his assistance (c) . The same principles 
apply to agreements for remuneraliU^' between an attorney and a 


(y) In the case of a gift from 
client to solicitor it is an essential 
condition to the validity of the gift 
that the client should have compe- 
tent independent advice; Liles v. 
Terry [1895] 2 Q.B. 679, C.A., fol- 
lowing and explaining Rhodes v. 
Date (1865) L.R. 1 Ch. 252, and 
other earlier authorities, and the 
Court must also be satisfied that tltc 
influence has in fact ceased: Wright 
V. Carter [1903] 1 Ch. 27. It is 
hardly too much to say that sucli a 
gift, whatever it may be in form, is 
practically revocable. The princi- 
ple of LUes V. Terry -was followed 
in Rajah Papamata Row v. Sita- 
ramayya (1895) S Mad.L.J. 234, 
and Vasireddi Bala Chendra v. 
Unnaya Subbaya Gam (1929) 120 
I.C. 882; 1929Mad.W.N. 360. The 
independent advice must of course 


have been given before the tran- 
saction: Mackeneie v. Royal Bank 
of Canada [1934] A.C. 468; 151 
I.C. 981; A.I.R. 1934 P.C. 210; 

•^Babu Nisar Ahmad v. Raja Mohan 
Manucha (1940) 67 I. A. 431; 43 
Bom.L.R. 465; 191 I.C. 94; A.I. 
R. 1940 P.C. 204. 

(s) Manrm Singh v. Umadat 
Pande (1890) 12 All. 523; Mmbhari 
V. Sri Ram (1936) All.L.J. 1215; 
165 I.C. 240; A.I.R. 1936 All. 672. 

(а) Raghunath v, Varjivandas 
(1906) 30 Bom. 578; Knight v. Mar- 
joribanks (1849) 2 Mac. & G. 10; 2 
H. & Tw. 308. As to purchase by 
a trustee from a beneficiary, see 
Indian Trusts Act, 1882, s. S3. 

(б) (1891) 18 I.A. 144; 18 Cal. 
545. 

(c) Ptishong v. Mania Halwani 
(1868) 1 B.L.R.A.C. 95. 



UNDUE INFLUENCE. 


93 


client (d), between a managing clerk in an attorney’s office and a 
client le), and between an elder sister’s husband who was the 
manager of the estate and two younger sisters (f). A parent 
stands in a fiduciary relation towards his child, itod any transaction 
between them by which any benefit is procured by the parent to 
himself or to a third party at the expense of the child will bd viewed 
with jealousy by courts of equity, and the burden will be on the 
parent or third party claiming the benefit of showing that the child 
in entering into the transaction had independent advice, that he 
thoroughly understood the nature of the transaction, and that he 
was removed from all undue influence when the gift was made (g). 
Upon these principles the High Court of Madras refused to enforce 
against an adopted son a deed of trust of joint family property 
executed by him and his adoptive father whereby annuities were 
created in favour of certain relations of the father, in a suit brought 
by them after the father’s death to recover arrears of annuities. 
The deed was executed by the son soon after Jie attained majority, 
and there was no evidence to show that the son had independent 
advice, or that he understood the nature of the transaction, or that 
his father’s influence had ceased when the document was 
executed (h). Similarly, where a creditor obtains a document from 
his debtor and a third party knowing full well that the transaction 
was the result of undue influence exercised by the debtor over the 
third party, the creditor will not be allowed to enforce the transaction 
against such third party (t). The relations subsisting between a 
mdik and a cultivator are such that the malik is in a position to 
dominate the will of the cultivator (/). But the presumption of 
* imdue influence does not apply to a gift by a mother to her daughter. 
If such a gift is sought to be set aside on the ground of undue 
' influence, the burden lies upon those who geek to avoid it to establish 
domination on the part of the daughter and subjection of the 
mother (fe). It has also been held that the relation of master and 
servant is not by itself enough to show a dominant position (1). 
<Age and capacity are important- elements in determining whether 
.consent was free in the absence of any confidential relation, but as 
against the presumption arising from the existence of such a relation 


(d) Brajendra Nath v, Srecinutty 
Luckhey Money (1901) 6 C.W.N. 
816; Shamaldhone Dubt v. Lakshi- 
matti Debt (1908) 36 Cal. 493. 

(e) Harivalabhdas v. Bhai Jivanji 
(1902) 26 Bom. 689. 

(/) FtAafiivehi v. Neelavathi A. I. 
R. 1937 P.C. SO; 39 Bom.L.R. 720; 
167I.C. S. . 

(g) Mariam Bibi v. C. E. Malim 
(1940) Rang.L.R. 3S; A.I.R. 1939 
Rang. 278; 184 I.C. 171. 

(fc) Lakshmi Doss v. Roop Loll 
(1907) 30 Mad. 169, on app. from 


29 Mad. 1. 

(f) Rania Patter v. Lingappa 
Go under (1934) 58 Mad. 454; 1S8 
I.C. 485; A.I.R. 1935 Mad. 726. 

(/) Kashi Nath v. Durga Prasad 
(1916) 1 Pat.L.J. 604. As to 

transactions between a guardian and 
a ward, soon after the ward has 
ceased to be a minor, see Guardian 
and Wards Act, 1890, s. 20. 

(k) Ismail Mtissajee v. Hafig Boo 
(1906) 33 Cal. 773; 33 I. A. 

(/) Daulat V. Gulabrao A.I.R. 
1925 Nag. 369 ; 88 I.C. 295. 


S. 16. 
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S. IS. they count for very little (m). Clause (b) of this paragraph seems 
to include the principle, established by a series of English decisions, 
that *’ where a purchase is made from a poor and ignorant man at 
a considerable undervalue, the vendor having no independent advice, 
a court of equitj'- will set aside the transaction ’’(«). Infirmity of 
body or mind on the vendor’s part will make it still more difficult 
to uphold any such contract. There is no absolute rule as to the 
necessity or sufficiency of independent advice. It is not the only 
possible proof of a donor’s competence and understanding; on the 
other hand, advice relied on to support the transaction must not 
only be independent, but “must be given with loiowledge of all 
relevant circumstances and must be such as a competent and honest 
adviser would give if acting solely in the interests o5 the donor ’ ' (o ) . 
As to the effect of inadequacy of consideration see s. 25, expl, 
2, below. 

Mental distress. — “ A state of fear ^ itsj?!,f does not consti- 
tute undue influence. ^ Assuming a state of fear amounting to men- 
tal distress which enfeebles the mind, there must further be action 
of some kind, the employment of pressure or influence by or on 
behalf of the other parly to the agreement,’' The mere fact, there- 
fore, that a submission was executed by the' defendant during the 
pendency and under fear of a criminal prosecution instituted against 
him by the plaintiff will not avoid the transaction on the ground 
of “undue influence.’’ It was so held by the Pligh Court of 
Allahabad (J>) in a case decided under the old section. The deci- 
sion would, it seems, be the same under the section as it now stands. 
Tt could not be ssud in the case above that the plaintiff was in a 
position to dominate the will of the defendant merely by reason of the 
fact that criminal proceedings had been pending against the defend- 
ant at the tiirie when the submission was executed by him ; but assuia- 
ing that he was there is nothing to show in the facts of the case that 
the plaintiff used .any such position to obtain an unfair advantage 
’Over the defendant. “ The law says that (1) not only the defend- 
ant viust have a dominant position, but (2) he must use it ” (g). 
Both the.‘e elements were present in the case where the High Court 
, of Madras refused to enforce an agreement entered into by a Hindu 


(mi) Rhodes \ . Bate (18fi6) 

1 0\. 252, at p. 257. 

(«) Per Kav J., Pry v. LufU' 
(1888) 4 Ch.D. 312, 322. 

*''■(<)) Inche Noruih v. Shaik Alltc 
Bin Omar [1929] A.C. 127, 135; 
the other judgments of the Privj 
Council cited under " Transactions 
with Paerda^ishin women” below, 
and Ram Sumran Prasad v. Gobind 
Das (1926) 5 Pat. 646, 661 ; 99 I.C. 
782; A.I.R. 1926 Pat. 582, where 


the -substantial question was of Hindu 
law. 

(p) Gobardhem Das v. Jai Kishen 
Das (1900) 22 All. 224. See also 
Masjidi V, Massammat Ayisha (1882) 
Punj. Rec, no. 135. 

(q) Amjadermessa Bibi v. Rahim 
Buksh (1915) 42 Clal. 286. See also 
Bom Estate, Ltd. v. Anup Chand 
(1917) 2 Pat.L.J. 663, at p. 670: 
41 I. C. 337. 
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widow to adopt a boy to her husband, it appearing on evideiii.e 
that the relatives of the boy obstructed the removal of her husband’s 
corpse from the house unless she consented to the adoption (rj. 
The same elements are also to be found in the case where the Allaha- 
bad High Court set aside a deed of gift executed by an indigent 
Brahman to a temple of which the defendant had charge, it having 
been found that the gift left the donor without any means, and that 
the defendant had motives of personal gain in procuring it. The 
gift was made while the donor was living in the defendant’s house, 
where he was fed and maintained by him, and during the pendency 
of a suit to recover the property prosecuted by the defendant on 
behalf of the donor at his own expense (^} . An aged father exe- 
cuted deeds of gift and a wakfnama at a time when he was in a 
wealc state of mind as the result of a long drawn out illness. These 
transactions were brought about at the instance of his son and had 
the effect of depriving the other members of the family of tlicii 
just share of the inheritance. As it is was, proved that the son 
was in a position to dominate the will of the father and that he used 
that position to his own advantage, the deeds of gift and the wakf- 
nama were set aside (t). 

In a Madras case where the plaintiffs agreed to relinquish their 
right to a religious office in favour of the defendant in considera- 
tion of the latter withdrawing a charge of criminal trespass pre- 
ferred against them, it was held that the agreement was voidable, 
the charge of trespass being false, and the sole cause for entering 
into the agreement being “ the well-founded terror of the influ- 
ence of the prosecutor and of the cml death which would probably 
result from his proceedings " («). Similarly where criminal pro- 
ceedings were threatened against a mookadam for misappropriation 
of his master’s moneys, and a bond was passed by an ignorant 
Hindu widow who had brought him up as her son to save him from 
the threatened prosecution, it was held that the agreement was not 
binding upon the widow, she having had no independent advice (p) . 
See s. 19a, ill. (a). 

Proof of undue influence. — ^In dealing with cases of undue in- 
fluence there are four important questions which the Court should 
consider, namely, (1) whether the transaction is a religious transac- 
tion, that is, whether it is a thing which a right-minded person might 
be expected to do; (2) whether It was improvident, that is to say, 
whether it shows so much improvidence as to .suggest the idea that 
the donor was not master of himself and not in a state of mind to 


(r) Rangmayakamma v. Ahaar 
Setti (1889) 13 Mad. 214. 

(j) Sital Prasad v. Parbim Lai 
(1888) 10 All. 53S. 

(0 Abdur Rauff v Aym-ona Bibi 
A.I.R. 1937 Cal. 492. 


(k) Pudishary Krishnen v. Karam- 
pally (1874) 7 M.H.C. 378. 

(v) Kessowji v. Hwjivan (1887) 
11 Bom. 566. See also Rangnath 
V. Got/ind (1904) 28 Bom. 639, 


. 16 
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S; 16/ weigh what he was doing; (3) whether it was a matter requiring 
a legal adviser; and (4) whether the intention of making the gift 
^ originated with the donor (w). All these are questions of fact (x). 

Transactions with Parda-nishin women. — ^From a time be- 
fore, though not long before, the passing of tlie Contract Act, some 
of the High Courts, with a certain amount of support from the 
Privy Council, have- treated parda-nishin women (sometimes in 
terms only Hindu women, but in fact those concerned are not al- 
ways Hindus) as a class of persons specially exposed to undue in- 
fluence, and have gone near to laying it down as a rule of law that 
every one dealing with a parda-niMn woman is bound to show affir- 
matively that she understood the nature of the tr^isaction, and that 
the terms were fair. The rule was stated by the late Sir W. Rat- 
tigan, in a paper where he forcibly criticised this policy (y), to 
. have been first announced in 1867 in a Calcutta case not regularly 
reported. " It does .not necessarily follow,” Sir W. Rattigan ob- 
served, “ that a native woman simply because she sits behind the 
parda, is to be placed in the same category as the ' weak, ignorant, 
and infirm persons ’ whom the Court of Chancery, under a proper 
interpretation of its approved practice, is accustomed to protect. On 
the contrary, it is common experience to find in India parda ladies 
who are -highly intelligent, strong minded, and who possess ex- 
cellent business capacity, and contrive to manage large estates with 
greal success. T o adopt a sweeping generalisation, and to hold that 
every parda-nashin lady who enters into any commercial transac- 
tion, or who makes a disposition of her property, is presumably the 
victim of ‘ undue- influence,’ is to make an assumption which is 
contrary to actual facts, and to cause the law to be abused for the 
purpose of avoiding bona fide engagements.” 

In the earliest Privy Council decision on the subject, where a 
Mahomedan lady sued to recover from her husband the value of 
Company's paper of a considerable amount alleged to have been 
endorsed and h^ded over to him to receive interest thereon, and the 
defence was that he had purchased the paper from his wife, it 
was held by their Lordships that, though the Avife failed to prove 
affirmatively the precise case set up by her in the plaint, the burden of 
proof was upon the husband to show, the plaintiff being a parda- 
nishin, that the sale was a bona fide one for value, and that upon the 


y (w) Per Lord Macnaghten in 
'"Mahomed Buksh v. Hosseiiti Bibi 
(1888) IS Cal. 6&t, at pp. 698-700; 
15 LA. 81, at pp. 92-93. These 
questions obviously do not arise 
where there is neither proof nor 
presumption of any one's influence, 
see Venkataratna Aiyar v- Krishn- 
amwal (1927) 52 Mad.L.J. 20; 99 
I.C. 571; A.l.R, 1927 Mad. 255. 
(.v) There is really no law in e,g. 


such a case as Narayana Doss Bala- 
krishna v. Buchraj Chordia Sowcar 
(1927) S3 Mad.L.J. 842; 106 I.C. 
315; A.l.R. 1928 Mad. 6, though 
the facts may call for a careful judg- 
ment; another such is Parbhu v. 
Puttu (1926) 1 Luck. 144; 95 I.C. 
995 ; Tiraih Ram v. Harbhajan Singh 
A.l.R, 1935 Lah. 479; 158 I.C, 257, 
(y) Joum. Comp. Legist., Decem- 
ber, 1901. pp. 252, 257, 258. 
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evidence he had failed to satisfy the burden (e). A few years later g l(j 
it was declared by the same tribunal that, as regards deeds taken 
from parda women, the Courts have always been careful to see 
“ that the party executing them has been a free agent, and duly 
informed of what she was about ’* (a). It is not sufficient to show 
that a document executed by a parda-nish'ui woman was read out 
to her; it must further be shown that it was explained to her or 
that she understood its conditions and effect (&) ; and the explana- 
tion must include all material points as well as the general nature 
of the transaction (c). The rea.son is that the ordinary presumption 
that a person understands the document to which he has affixed 
his name does not,apply in the case of a parda-niskin woman (d). 

The law as to the burden of proof is summarised in a decision 
of the Privy Council (c) : “ In the first place, the lady was a parda- 
nishitt lady, and the law throws around her a special cloak of pro- 
tection. It demands that the burden of proof shall in such a case 
rest, not with those who attack, but with thftse wbo found upon 
the deed, and the proof must 'go so far as to shew affirmatively 
• and conclusively that the deed was not only executed by, but was 
expained to, and was really understood by the grantor. In such 
cas^s it must also, of course, be established that the deed was not 

'^(a) Moonshee Basloor Ruheem v. Ahmad (192S) 52. 1. A. 342; 89 I.C. 
Xlmmsoonissa Begum (1867) 11 M. 649; A.I.R. 192S P.C. 204; cp. 

I. A. 551. A mortgage of property BarkaUumissa Begwn v. Debt Baksk, 
belonging to male and female mem- also a P.C. appeal, (1927) 31 C.W. 
bers of a Mahomedan family by the N. 693 ; 25 All.L.J. 314; 101 I.C. 
males docs not operate as a transfer 29; A.I.R, 1927 P.C, 84. followed 
of the interest of the females, be- in Ram Sundar Saha v. Raj Kumar 
cause the management of the pro- Sen Choudhury (1927) 55 Cal. 285; 
perties is left in the hands of the 104 I.C. 527; A.I.R. 1927 Cal, 889, 
males; Aeima Bibi v. Shamalamnd in the sase of a man said to be of 
(1913) 40 Cal. 378 [P.C.,]. weak intellect, who was held on the 

(o) Geresh Chunder v. Bhuggo- evidence to have been sufficiently in- 
butty (1870) 13 M.I.A. 419, 431; formed and protected. 

Sudishi Lai V, Sheobaral Koer (1881) (d) Ashgar AH v. Delroos Banao 

8 I. A. 39; 7 Cal. 245; Behari LaJ Begum (1877) 3 Cal. 324; Mariam 
V. Habiba Bibi (1886) 8 All. 267; Bibi v. Sakina (1892) 14 All. 8; 

Amoda Mokun Rjii v. Bhubam Acchhan Kuar v. Thakur Das 
MohmiDebi (1901) 28 I. A, 71; 28 (1895) 17 AH. 125; Hoti Lai v. 

Cal. 546. Musantmat (1903) Punj. Rec. no. 

(6) SkambaU Koeri v. logo Bibi 7t. In Ashgar AH’s case the Privy 
(1^2) 29 I. A, 127; ^ Cal. 749; Council set aside a tauliatnama exe- 
Sham Koer v. Dah Koer (1901) 29 cuted by a Mahometan lady on the 
I. A. 132; 29 C-.d. 664; Mirsa Sajjad false representation that the effect of 
Husam v. Nawab Waeir AH Khan the document was what she desired. 

(1912) 39 I. A. lS6;'’KaH Baksh v. The case looks very like one of post- 
Rom Gopal (1913) 41 I. A. 23, 29; tivc fraud. 

36 All. 81, 89; 21 I.C. 985; 5>i WO Kali Bakhsh v. Ram Gopal, 

Kishan Lai v. Kashmiro (1916) 14 su^a, note (6) ; Farid-uu-Nisa v. 

All. L. J. 1236 ; 34 I. C. 37 [P. Mukhtar Ahmad, supra, note (c) ; 

C.]; Stmsuddm v. Abdul (1907) Muhammad Ibrahim v. Umaiullah 
31 Bom. 165. Jan, (1917) Punj. Rec. no. 90, 

s/(.c) Farid-un-Nisa v. Mukhlor p. 350 ; 39 I.C. 798, ^ 
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bigned under duress, but arose frOin the free and independent will 
of the grantor. The law as just stated is too well settled to he 
doubted or upset.” 

More lately, on an attempt to repudiate a parda-iiishm woman 
compromise of a litigated family dispute, Lord Euckmaster said (f ) : 
” It is not necessary — indeed, it is undesirable — to insist in such 
cases upon a te.st which depends upon a clear understanding of each 
detail of a matter which may be greatly involved in legal techni- 
calities. It is sufficient that the general result of the compromise 
should be understood, and that ^people disinterested and competent 
to give advice should, with i fair understanding of the whole mat- 
ter, advise the lady that the deed should be executed.” 

Some Indian decisions suggest that a deed of gift by a parda- 
iiishin woman is invalid in the absence of proof that she had inde- 
pendent advice. But in Kali Bakhsh v. Rmt Gopdl ^]|^the Privy 
Council held that there is no rule of law of the absolute kind above 
indicated. ” The possession of independent advice, or the absence 
of it, is a fact to be taken into' consideration and well weighed on 
a review of the whole circumstances relevant to the issue of whether 
the grantor thoroughly comprehended, and deliberately and of her 
own free will carried out, the transaction. If she did, the issue 
is solved and the transaction is upheld; but if upon a review of the 
facts which include the nature of the tiling done and the training 
and habit of mind of the grantor, as well as the approximate 
circumstances affecting the execution — if the conclusion is reached 
that the obtaining of independent advice would not leally have 
made any difference in the result then the deed ought to stand. 
The present, in tlieir Lordships’ judgment, appears to be a case of 
that kind, .In short their view is that if independent 

outside advice, which is an essentially different thing from indepen- 
dent outside control, had been obtained, the lady would have acted 
just as she did. Much as their Lordships support and approve of 
, the protection given by law to a parda-^ishin lady, they cannot trans- 
mute such a legal protection into a legal disability. She might, 
especially if tlie outside adviser had been a lawyer, have altered 
the shape or form of the transaction, but in substance and result 
'-he wculd have carried out the same purpose and will as are 
expressed by the deed under challenge. They refer to the judg- 
ment of Lord Macnaghlen in Mahomed Buksh Khan v. Hossetii 
Bibi ” (h) See under ** Proof of undue influence ”, above. 

(f) Smifabala Debt v. Dhara one half of her estate to hei para- 
Swidari Dehi (1919) 46 I.A. 272, mour’s son on the ground that there 
27Si Paitu Kunfonv. Nirmal Kwtar was no undue influence); KesJmb 
A.I.R, 1939 Cal. 569 ; 43 C.W.N. Loll v. Radha Ramm (1913) 17 C. 
907;185I.C. 691. W.N. 991; Mahaivr Prasnd v. Taj 

(ff) Supra, note (6). (In this Begmn (191S) 19 C.W.N. 162. 
case the Privy Council upheld a gift (A) (1888) IS I.A. 81; IS Cal. 
by a parda-nishin woman of about 684. In fliis case the charge of 
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It should be noted that “ the tindue influence which may affect S. 16. 
a pardarnashin lady’s understanding of a document may proceed 
from a thii-d party.” It was so held by Jenkins CJ. in a case 
where a mortgage of her property by a parda-nishin woman to a 
creditor of her husband was set aside, the undue influence having 
proceeded from the husband (i). 

It appears that most, if not all, of the decisions could have 
been arrived at vutliout the aid of any general presumption, on .such 
'grorinds as that the act was done under the inllueiice of marital con- 
trol, or actual fraud or misrepresent^ftiou, or even in total ignoi’- 
ance of its nature and efiecl. The only thing in English law that 
seems analogous to the treatment of a parda-nishin woman’s deal- 
ings as presumably invalid is the treatment of dealings with ” expec- 
tant heins ” by Courts of Equity, where fraud is said to bo ” pre- 
sumed from the circumstances and condition of the parties contract- 
ing.” Bui this equitable doctrine is peculiar, and depends, in part 
at any rate, on reasons not existing in India ('Jl . 

A number of other cases relating to parda-nishin women are 
collected in foot-note (fe). They do not lay down any rules differ- 
• ing in principle from those discussed above, but illustrate various 
aspects of the rules. With the gradual relaxation of the custom of 
parda and the spread of education, the cases on the subject will 
become of less and less importance. 

Who is a Parda-Nishin. — ^The expression " parda-nishin 
connotes complete seclusion. It is not enough to entitle a woman 
to the special care with which the Courts regard the disporilion 
of a parda-nishin woman that she lives in some degree of seclu- 


iindue influence was discredited by 
being made as an after thought and 
not by the lady herself who was the 
original plaintiff, but by her repre- 
sentative after her death. Cp. Dar- 
katuiimssa Begum v. Dehi Bakhsh 
A.I.R. 1927 P.C. 84; 31 C.W-N. 
'b93t 101 l.C. 29; Lola Kundm Lai 
V. Mst Mwrharrafi (1936) 63 l.A. 
326; 11 Luck. 346; 163 l.C. 1S6; 
A.I.R. 1936 P.C. 207, 

(i) Badiatannessa Bibee v. Ambika 
Charan (1914) 18 C.W.N. 1133. 
cf. Bank of Montreal v. Stuart 
[1911] A.C. 120. 

(i) See Pollock, Principles of 
Contract, 11th Ed., 506 sqq. O'Rarke 
V. Bolmqbroke (1877) 2 App.Ca. 
814, marks the limit of its appli- 
cation. 

(A) Tara Kimart v. Chandra 
Mauleshwar (1931) 58 l.A. 450; 34 
Bom.L.R. 222; 134 l.C. 1076; A. 


I.R. 1931 P.C. 303; Ranianamma 
V. Viranna A.I.R. 1931 P.C. 100; 
35 C.W.N. 633 ; 33 Bom.L.R. 960; 
131 l.C 401 [Independent advice]; 
Nawab Sikander Bcqam v. Zulfikar 
Wall Khan A.I.R. 1938 P.C. 38; 
40 Bom.L.R. 697; 172 l.C, 720 
(Independent advice] ; People's Bank 
of Not them India v. Ghulam Jan 
A.I.R. 1938 P.C. 276; (1938) 2 
Mad.L.J. 902; 176 l.C. 773 [Inde- 
pendent explaiution] ; Lachmeshwar 
Sahtti V. Moii Rani A. 1. R, 1930 
P.C. 157; 41 Bom.L.R. 1068 ; 43 
C.W.N. 729; 181 l.C. 359 [Mistaken 
view of deed] ; Hem Chandra Roy 
Choudhury v. Swadhani Debya 
Chaudlmrani (1940) 67 l.A. 309; 
(1940) 2 Cal. 436; 189 l.C. 509, A. 
I.R. 1940 P.C. 134 [Effect of whole 
document must be understood] ; Bank 
of Khulna v. Jyoti Ptokash Mitra 
(1940) 67 I. A 377; (1940) Kar.P,C. 
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S, 16. tion (/). Thus a woman who goes to Court and gives evidence, 
who fixes rents with tenants and collects rents, who c om municates, 
when necessary, in matters of business, with men other than mem- 
bers of her own family, could not be regarded as a parda-nishin 
woman (m). In Hodges v. The Delhi and London Bank (n), a 
Privy Council case, it was said: “ It is abundantly clear that Mrs. 
Hodges was not a parda-nishin. The term quasi-pardo-nishin seems 
to have been invented for tliis occasion. Their Lordships take it 
to mean a woman who, not being of the parda^ishin class, is yet 
so close to them in kinship and habits, and so secluded from ordi- 
nary social intercourse, that'a like amount of incapacity for busi- 
ness must be ascribed to her, and the same amount of protection 
which the law gives to parda-nishins must be extended to her. The 
contention is a novel one, and their Lordships are not favourably im- 
pressed by it. As to a certain well-lcnown and easily ascertained 
, class of women, well-known rules of law are established, with tlie 
wisdom of which w^ are not now concerned ; outside that class it 
must depend in each case on the character and position of the indi- 
vidual woman whether those who deal with her are or are not 
bound to take special precautions that her action shall be intelli- 
gent and voluntary, and to prove that it was so in case of dispute.” 

Sub-s. 3: Rule of evidence. — ^The third paragraph of the 
present section does not lay down any rule of law, but throws the 
burden of proving freedom of consent on a party who, being in a 
dominant position, makes a bargain so mucli to his own 'advantage 
that, in the language of some of the English authorities, it ” shocks 
the conscience.” Money-lending cases are those chiefly contem- 
plated (see illustration (c) ). It must not be supposed, however, 
that there may not be other forms of unconscionable bargain within 
the mischief and the remedy of this enactment (o). 

“Unconscionable btirgains.” — ^Illustration (c) contemplates 
the case of a person already indebted to a money-lender contracting 
a fresh loan with him on terms on the face of them unconscionable. 
In such a case a presumption is raised that the borrower’s consent 
was not free. The presumption is rebuttable, but the burden of 
proof is on the party who has sought to malce an exorbitant profit 
of the other’s distress. The question is not of fraud, but pf the 


341; 189 I.C. 890; A.I.R. 1940 P. 
C. 147 [Execution of deed must be 
result of conscious act]. 

(1) Shaik Ismail v. Amtrbtbi 
<1902) 4 Bom.L.R. 146, 148. 

(w) Istnail Mussajee v. Hafiz 
Boo (1906) 33 I.’A, 86; 33 Cal. 773, 
783; Shask Ismail v. Amirbibi (1902) 
4 Bom.L.R. 146. 

(») (1901) 27 I. A, 168, -at pp. 
17S-6; 23 All. 137 at p. 145. If it is 


intended to challeng^e the assertion 
that a person is of the parda-mshin 
class, the matter must be pleaded 
and put in issue; Bank of Khulna v. 
Jyoti Prokash Mitra, supra, note 

(A). 

(o) B.g, Thakurji Maharaj v. 
Ram Dei (1930) 123 I.C. 175; A. 
I. R. 1930 P.C. 139 (merely on 
facts) . 
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uiicotiscientious use of superior power. Inadequacy of considera- 
tion, though it will not of itself avoid a contract {s. 25, expl. 2, 
below), has great weight in this class of cases as evidcaice that the 
contract was not freely made. “ Inadequacy of consideration in 
conjunction with the circumstances of indebtedness and ignorance 
were facts from which it would have been as permissible before 
the amendment of [this section] to infer the use of undue influence 
as it would be since that amendment ” (/»). Relief in cases of un- 
conscionable bargjyns is an old' head of English equity. It was tor- 
merly associated In a special manner with sales of reversionary in- 
terests, which the Court was eager to’ restrain; and for some time 
it was the doctrine of the Court that a sale of any reversionary 
interest, if proved to have been made for only a little under the 
value, must be set aside without further inquiry. This rule as at 
last found so inconvenient that it w'as abolished by statute. But the 
general principles of equity in dealing with what are called " catch- 
ing bargains ” remain, and the third clause of the section now be- 
fore us is apparently intended to embody them. In fact, the Indian 
High Courts had acted on these principles, both before and since 
the passing of the Contract Act, without any express authority 
of written law. Thus, where the interest was exorbitant, relief was 
granted by reducing the rate of interest in cases where the loan 
was made to an illiterate peasant (q), and to a Hiad-i sixteen 
years old (r) (but not a minor according to the Hindu law). And 
where an heir to an estate borrowed Rs. 3,700 to enable him to 
prosecute his claim at a time when he was without even the means 
of subsistence and gave the lender a bond for Rs. 25,000 to be paid 
after receiving possession of the property, the Court held that the 
bargain was hard and unconscionable, and gave the lender a decree 
for Rs. 3,700, with interest at 20 per cent, per annum (s) . Acting 
upon the same principles, the High Court of Bombay field that a 
covenant in a mortgage executed by illiterate peasants in favour 
of a money-lender to sell the mortgaged properly to the mortgagee 
at a gross undervalue in default of payment of interest was inequit- 
able and oppressive, and the mortgage was set aside to that ex- 
tent (f). After the amendment of the present section, the High 
Court of Allahabad disallowed compound interest payable at 2 per 


(p) Bhimbhat v. Yeshwantrao 
(1901) 25 Bom. 126, 128. 

( 5 ) Lain v. Ram Prasad (1886) 
9 All. 74. See also the observations 
of the Privy Council in Kawmi v. 
Kalifirossttmo Ghose (1885) 12 I.A- 
215, at pp. 225-6; 12 Cal. 225, 238. 
239; where the loan was made to a 
parda-nish'm lady. 

(r) Moihoormolam Roy v. Sao- 
rendro Naram Deb (1875) 1 Cal. 
108. The Indian Majority Act, 


which fixes the age of majority at 
eighteen, was passed on 2nd March, 
1875. 

(i) Chimni Kmr v. Ritp Singh 
(1888) 11 All. 57, confirmed on ap- 
peal sub nom. Raja Mohkam Singh 
V. Raja Rup Singh (1893) 20 I.A. 
127; 15 All. 352. See also Hussain 
Bahhsh v. Rahmat Hussain (1888) 
11 All. 128. 

(f) Kedari Bin Ranu v. Afma- 
rambhat (1866) 3 B.H.C.A.C. 11- 


S. 16 , 
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S. 16. cent, per mensem willi monthly rests in the case of a bond executed 
by a spendthrift and a drunkard eighteen years -old (m). And 
where a person twenty-eight years old, the son of a wealthy father, 
but of profligate habits and greatly in need of monej?, his father 
having refused to provide him with any money, executed a bond to 
secure a sum of Rs. SOO with interest at the rate of Rs. 37-8-0 per 
cent, per annum with six-monthly rests, with a stipulation that the 
borrower should not be empowered to pay the money within three 
years, and if he did pay within three years, he should nevertheless 
be obliged to pay three years’ interest at the rale above mentioneil, 
the same Court held that Ihe'bargain was unconscionable, and gave 
the lender a decree for Rs. SOO witli simple interest at the rate of 
24 per cent, per annum («/). Where a poor Hindu widow bor- 
rowed Rs. 1,500 from a money-lender at '100 per cent, per annum 
for the purpose of enabling her to establish her right to maintenance, 
the High Court of Madras allowed the lender interest at 24 per 
cent, (w), SimilarlT^ where a talukdar, who had been declared a 
disqualified proprietor ” under the provisions of the Oudh Land 
Reveiiue Act, 1876, and whose property was placed in the charge 
of the Court of Wards on the ground of his indebtedness and 
consequent inability to manage it, executed a bond for Rs. '10,000 
t'epayable with interest at 18 per cent, per annum, and compound 
interest in default of pa>Tnent of instalments, the Privy Council 
^lisallowerl compound interest on the ground that the position of 
ithe pai'ties was such that the lender u^as “in a position to doini- 
|nate,the will ’’ of the borrower, and that the charging of compound 
^interest in the circumstances of the case was “ unconscionable ’’ {x). 
The relief, however, has not been confined to money-lending i lau- 
saction'5, and so far back as the year 1874 the Privy Council set 

aside a bond obtained by .a powerful and wealthy banker from a 

*- - ■■ ■■■■-. ■ 

(m) Kirpa Ram v. Sami-ud-dm persons who were under arrest for 
(1903) 25 All, 284. non-payment of Government i-evciiuc 

(v) BalkisJum Das v. Madan obtained from the tahsildar lem- 
Lal (1907) 29 All. 303. Doubted porary release to go to a money- 
in Kesavuto v. Arithulai (1913) 36 lender, and subsequently borrowed 
Mad. 533, at p. 537; 22 I.C. 769. Rs. 99 from the money-lender and 

(w) Rawiee Anmpumi v. Swami- executed a mortgage-bond bearing 

«a{/io (1910) ^4 Mad. 7. See further compound interest at the’ rate of 
as to the test of what is excessive: 37^4 percent, per annum with half- 
Din Muhammad v. Badri Nath vearly rests. In a suit by the money- 
(1929) 120 I.C. 417. Exact defini- lender to recover the amount the 
tion is not possible : Raiiikishttn Ram Court held that the bargain was un- 
v. Bansi Singh (1929) 116 I.C. 43; conscionable, and allowed 18 per 
10 P.L.T. 322; A.I.R. 1^9 Pat, cent, compound interest: Baldeo 
340. Singh v. Bulaki Das (1910) 7 All. 

(x) Dhatupal Das v, Moneshar L. J, S91 : Abdul Majid v, Khirode 

Bakhsh Singh (1906) 28 All. Chandra Pal (1915) 42 Cal. 690 ; 29 

. 570; 33_ I.A. 118; Maneshar I.C. 843, is disapproved by the Privy 

Baksh Singh v. Shadi Lai (1909) Council, Raghwnath Prasad v. Sarju 
> 36 I.A. 96; 31 All. 386, The same Prasad (1924) 51 I.A. 101, 108; 82 

principle has been applied where two I.C. 817; A.I.R, 1924 P.C. 60. 
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young zamindar who had just attained his majority, and had no S 16. 
independent advice, by threats of prolonging litigation commenced 
against him by other persons with the funds and assistance of the 
banker (y). Three years later the same tribunal set aside an ihrar- 
name executed by a minor and another who had just come of 
age of half of thdr property in favour of the defendants, who 
had no title to the property, and who had taken possession thereof 
by show of force and with the assistance of a large body of re- 
tainers (a). Similarly, where the plaintiff, an illiterate agricul- 
turist heavily indebted to the defendant, who was a money-lender, 
passed a sale-deed to the defendant of his lands worth thrice the 
amount of the debt under pressure of payment, the High Court of 
Bombay oj-dered by its decree that the sale should be set aside 
on the plaintijGE paying to the defendant the debt owed by him with- 
in a fixed period (a) . But the question whether a transaction should 
be set aside as being inequitable depends upon the circumstances 
existing at the time of the transaction, and, not on subsequent 
events (b). 

• As between parlies on an equal footing high interest, and even 
the holding of securities for a greater sum than has been actually- 
advanced, will not suffice to make the Court hold a bargain un- 
conscionable. Where both the parlies to a mortgage were money- 
lenders, and the mortgage purported to be a security for Rs. 5,000 
as principal and Rs. 1,250 sazvai in heu of interest repayable by 
seventy-two instalments, it was held that, though the interest on an 
instalment in arrear was to run at 24 per cent, per annum, and though 
the mortgagee retained Rs. 100 on account of khwhadi (bonus J 
out of the Rs. 5,000 purporting to have been advanced to the mort- 
gagor, the transaction was not unconscionable, regard being had to 
the fact that it was the practice of the mortgagor himself to make 
^ advances on similar terms (,c). Similarly, though the agreement 
be by a mortgagor for sale of his equity of redemption to the 
mortgagee upon onerous terms, the Court will not therefore refuse 
specific performance if the bargain is not unconscionable and there 
is no evidence to show that the mortgagee took an improper advan- 
tage of his position or of the mortgagor’s difficulties (d). 

(v) Chedamhara Ckefty v. Renfa (c) Hari Lahu Patil v. Ramp 
Krishna Muthu (1874) 1 I. A. 241; Valad Panda (1904) 28 Bom. 371. 

13 B.L.R. 509. As to the rate of interest, cp. Lala 

(a) Prem Narain Singh v. Paras- Balia Mai V. AhaS Shah (1919) 21 
ram Swr/h (1877) 4 l.A. 101. Jlora.L.R, SS8; 48 I.C. 1, where 

(a) Bhimbhat v. Yeshwantrao the Privy Council held 2 per cent. 

(1901) 25 Bom. 126. For a case of per mensem not to be unusual, also 
gift by a person of weak intellect, see that compound interest was not 
Tribttvan Dali v. Someskwar Datt necessarily unconscionable: Diala 
A.I.R. 1931 Oudh 34; 130 I.C. 119. Ram v. Sargha (1929) 114 I.C. 693; 

(b) Gmtga Baksh v. Jagot Boha- A.I.R, 1928 Lah. 949. 

dar Singh (1895) 22 l.A. 153; 23 (d) Daais v. Maung Shwe Go 

Cal. IS. (1911) 38 l.A. 155; 38 Cal. 805. 
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d.' Id examining' the cases relating to money-lending transactions 

cited in the preceding paragraph, it will be observed that in each 
of them the lender was " in a position to dominate the will " of the 
borrower, and the bargain was “ unconscionable ” within the mean- 
ing of cl (3) of the present section. It is only the concurrence of 
these two elements that can justify the Court in granting relief to 
the borrower (e). The mere fact that the rate of interest is exorbi- 
tant is no ground for relief under this section (/), unless it be 
shown that Jhe lender was in a position to dominate the will of the 
boriower.'/*^d it is now finally held by the highest tribtmal that 
urgent need of money on the part of the borrower does not of it- 
*self place the lender in a position to dominate ^is will within the 
meaning of this section (g). In fact, even before the decision of 
the Privy Council, the Courts of India consistently declined to in- 
terfere except in two cases which must now be taken as over- 
ruled (/t) where relief was claimed against an exorbitant rate of 
interest on the .ground that the borrower was in urgent need of 
money. Upon the same principle the fact that a person parts with 
his properties for what he considers an unduly low price owing to 
his pressing necessities is not a ground for setting aside the aliena- 
tion, unless it be shown that the alienee was in a position to domi- 
nate the will of the alienor (i), ” If people with their eyes open 
choose wilfully and Imowingly to enter into unconsdonable bar- 
gains, the law has no right to protect them.” Hardship alone is 
not enough (/). The law on t Ms subject, however, has been con- 

(e) Poosathitrai v Kamtappa Mmohar Lai (1927) 102 T.C. 283. 
Chettiar (1919) 47 I.A. Ij 43 Mad. (fe) Madh'o Singh v. Kashi Ram 
456, see text of s. 16, above. (1887) 9 All. 228 and Poma Dmgta 

(/) As to relief where a stipu- v. William Gillespie (1907) 31 Bom. 
lation for the payment of inteiest 348. The decision in Madho Singh's 
amounts to a penalts'', see s, 74, be- case was expressly dissented from by 
low, and the notes thereon. the High Court of Calcutta in 

(p) Smdar Koet v. R<^ Sham Umesh Chandra’s case. In Poma 
Krithen (1907) 34 I.A. 9; 34 C^. Dongra^s case the point of law, if 
150; Ganesh v. Vishnu (1907) 32 any, for which the case was report- 
Botn. 37; Umesh Chandra v. Golap ed must have been as heie assumed; 
Lat (1903) 31 Cal. 233, CJutiring v but, as only the judgineiit is given, 
Whitclmrch (1907) 32 Bom. 208; it is impossible to say whether on 
Debi Sahai v. Ganga Sahai (1910) the facts the decision was oi was not 
32 All. 589; Meghraj v. Ganga justified. 

Bakhsh (1910) 7 All.L.J. 729 ; 7 (0 Swidarambal v. Yogavana- 

I.C. 286; Meghraj v, Hafgayan qurukkal (1915) 38 Mad. 850 ; 23 
(1910) 7 All.L.J. 6SS; 7 T.C. 261; I.C. 72. 

Sri Chand v, Niader Singh (1911) {}) Mackintosh v, Wingrove 

8 All.L.J. 407; 10 I.C. 14; Kesa- (1879) 4 Cal. 137; SaHsh Chunder 
vulu V. Ariihutai (1913) 36 Mad. v. Hem Chunder (1902) 29 Cal. 
533; 22 I.C. 769; Pormisami v. 823; Umesh Chandra v. Golap Lai 
Nadimuihu (1917) 33 Mad.L.J. (1903) 31 Cal. 233; Kirti Chunder 
302 ; 42 I.C. 231; fjtfww/fnpow C/iet- v. Atkinson (1905) 10 C.W.N. 
liar V. Suhramania Chettiar (1927) 640; Tarachand v. Girdhari Lai 

SO Mad. 614; 103 I.C. 394; A.I.R. (1889) All.W.N. 167; Hem Raj v. 
1927 Mad. 620; Risal Singh .v, Khida Bakhsh (1905) Punj, Rec. 
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siderably altered since the enactment of the Usurious Loans Act, 3 . 16 . 
1918. 

In cases under this section, English decisions are to be resorted 
to only so far as they illustrate the express terms. This warning 
was given by the Privy Council in Dhanipal Das v. Maneshar Bahhsh 
Singh (^),. “ The Subordinate Judge was wrong in deciding the 
case in accordance with w'hat he supposed to be English equitable 
doqtrine. He ought io have considered the terms of the amended 
section 16 only. He also mistook the English law. Apart from a 
recent statute, an English Court of Equity could not give relief 
from a transaction or contract merely on the ground that it was a 
hard bargain, except perhaps where the extortion is so great as 
to be of itself evidence of fraud. ... In other cases there must 
be some other equity arising from the position of the parties or the 
particular circumstances of the case.” 

Drastic legislation in most Briti.sh Indian Provinces with re- 
gard to money-lending transactions .has to a great extent supplant- 
ed the provisions of the Contract Act for the protection of debtors. 

It is not possible in this book to enlarge on the details of this legis- 
lation and reference must be made to special works on the subject. 

Lapse of time and limitation.— Delay and acquiescence do not 
bar a party’s right to equitable relief on the ground of undue in- 
fluence, unless he Icnew that he had the right,' or, being a free ageni 
at the time, deliberately determined not to inquire what his rights 
were or to act upon them-^I). Lapse of time is not a bar in itself 
to such a relief. There must be conduct amounting to c<infinna- ' 
ti on or' ratification of the transaction ( w). In a Privy Council case 
a Hindu widow having a widow’s ekate entered into a lease which 
was neither prudent nor beneficial to the estate ; but with full know- 
ledge of the lease the widow, and after her, her reversioners, ac- 
cepted rent, under the lease. Their Lordships held that such con- 
duct amounted to confirmation of the transaction by conduct both 
by the widow and her reversioners (m). If there be no such con- 
duct, it is open to the party, though he may not sue to set aside the 
transaction within the period of limitation to plead undue influence 
as a defendant in a suit brought against him to enforce the tran- 


tto. 13; Aeie Khm v. Dmii Chand 
(1918) Punj. Rec. no. 101, p. 334; 
48 I.C. 933; Bhut Nath Chatierjee 
v. Rama Nath Naskar (1921) 48 
Cal. 93; 57 I.C. 1004. 

(k) (1906) 33 I.A. 118; 28 All. 
570. The relief granted below was 
substantially confirmed on the ground 
that the facts brought the case within 
the section. The borrower "was 
under a peculiar disability and plac- 
ed in a position of helplessness by 
the fact of his estate being under 
1A 


the control of the Court of Wards.,” 
and "tlie lender used his position to 
demand more onerous terms than 
were reasonable.” 

(/) Lakshmi Doss v, Roop Loll 
(1907) 30 Mad. 169. 

(»») Allcard v. Skinner (1887) 

.36 Ch.D. 14.5, at pp. 181, 182, 18b; 
Wright v. Vanderphmk (1856) 8 ‘ 
D.M. & G. 133; 114 R.R. 60. 

(«) f-ugal Kishore y. Charoa 
Chandra A.I.R. 1939 P.C. 159; 42 
Bom.L.R. 1055; 181 I.C. 341. 
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Ss. 16, 17. saclion. ' ' A defendant in a suit is entitled to resist a claim made 
against him by pleading fraud [or undue inllueiice], and he is en- 
titled to urge that plea though he may not have himself brought a 
suit to set aside the transaction, and is not, in circumstances like 
the present, precluded from urging the plea by the [law of limita- 
tion] ” (o). This statement was adopted in a Madras case where 
it was said; " Wc do not think it follows that because a party’s 
lenicdy as plaintiff to have an instrument avoided is time-barred, 
hi!, right to say by way of equitable defence, if sued, that the in- 
strument ought not to be enforced is equally time-barred (fi). 
This IS in entire accordance' with the authorities familiar in English 
equity practice, to which it is needless to make further reference 


Rights of legal representatives. — sale-deed obtained by an 
uncle from his niece by the exercise of undue influence, the uncle 
standing in a fiduciary relation to the niece, may be set aside, after 
the death of the niece, by her legal representative (g). 

- . 1 V. “ Fraud” means and includes any of the fol- 
lowing acts committed by a party to a 
"Fraud" defined. contract, ot With his coniiivaiice, or by 
his agent, with intent to deceive an- 
other party thereto or his agent, or to induce him to enter 
into the contract 


Ai.y'tht suggestion, as to a fact, of that whith is 
not true by one who does not believe it to be 


0 ^- 


true: 

(2) the active concealment of a fact by one hav- 
ing knowle^e or belief of the fact; 

(3) a promise made without any intention of per- 

formiihg'it; ^ ’ 

any other act fitted to deceive; 

^ any such act or omission as the law specially 
I declares to be fraudulent. 

' axplanation . — ^Mere silence as to facts likely to affect 
the willingness of a person to enter into a contract i's not 
fraud, unless the circumstances of the case are such that, 


(o) Remsmth Sakharam v. Covind 
Narasiuv (1904) 28 Born. 639: per 
Jenkins C.J. 

(p) Lakshmi Doss v. Roop Loll 
(1907) 30 Mad. 169, 178; Afff. 
Manbhari v. Sri Ram (1936) All.L. 
J. 121S; 165 I.C. 240; A.I.R. 1936 
All. 672. 

(c) Govind V. Savftri (1918) 20 


Bom.L.R. 911; Indian Trusts Act, 
1882, s, 88: Shravan Goba v. Kashi- 
ram Dedji (1926) SI Bom. 133; 29 
Bom.L.R. 115; 100 I.C. 932; A. 
IjR. 1927 Bom. 384; Rash Behan 
Naskar v. Haribada Naskar A.I.R. 
1934 Cal. 762 ; 59 Cal.L.J. 387; 152 
I.C. 561; Msi. Manbhari -v Sri Ram, 
supra. 
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regard being had to them, it js the duty of the person keep- S. 17. 
ing silence to speak, or unless his silence is, in itself, 
equivalent to speech. 

Illuftrations. 

(a) A, sells, by auction, to B,, a horse which A. knows to be unsound. 

A. says nothing to B. about the horse's unsoundness. This is not fraud 

in A. 

(b) B. is A.’s daughter and has just come of age. Here, the relation 
between the parties would make it A.'s duty to tell B, if the horse is 
-unsound. 

(c) B, says to A.^"If you do not deny it, I shall assume that the 

horse is sound," .A. says nothing. Here A.’s silence is equivalent 

to speech. 

(d) A. and B. being traders, enter upon a contract. A, has private 
information of a change in prices which would affect B.’s willingness to 
proceed with the contract. A. is not bound to inform B. 


Fraud in general. — Fraud is committed wherever one man 
causes another to act on a false belief by a representation which he 
does not himself believe to be true. He need not have definite 
knowledge or belief that it is not true (r). When fraud, produces 
•damage it is generally a wrong entitling the person defrauded to 
bring a civil action; Und^r the Contract Act we are concerned with 
the effects of fraud only so far as consent to a contract is procured 
by it. .We have already pointed out that the result of fraudulent - 
practice may sometimes be a complete misunderstanding on the part 
of the person deceived as to the nature of the transaction undertaken, 
or the person of the other party. Such cases are exceptional. Where 
they occur, there is not a contract voidable on the ground of fraud, 
but the apparent agreement is wholly void for want of consent, and 
the party misled may treat it as a nullity" even as against innocent 
third persons. Butihe fraudulent party is of course estopiJsd from 
denying that there is a_coatraict if the party deceived finds it to be 
to his interest to affirm the transaction, which is a conceivable though 
not probable case. Vln the same way the party deceived nausl be 
at liberty to treat the tran.'action as a voidable contract if he thinks 
fit. No doubt many transactions have in fact been so treated not- 
withstanding that under the law as settled in Ctmdy v. Lindsay (s) 
they might have been declared wholly void. 

I "Sub-ss. 3, 4, 5. — ^The language of the Act throws no light on 
] the relation of fraud to misrepresentation. It might even be said 
to obscure it. That relation, however, may be very simply stated. 
Fraud, as a cause for the rescission of tontracts, is generally^ t'e- 
ducihle to fraudulent misrepresentation. Accordingly we say that 

(f) This is well settled in Eng-^L (s') (1878) 3 App. Ca. 4S9, see 
land: Evans v, Edmonds (1853) 13 , under s. 13, above. 

C.B. 777; 93 R.R. 732, } 
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misrepresentation is either fraudulent or not fraudulent. If fraudu- 
lent it is always a cause for rescinding a contract induced by it ; if not, 
it is a cause of rescission only under certain conditions, T^hich the 
1 definitions of s. 18 are intended to express. '-There are, however, forms 
of frarid which do not at first sight appear to include any misrepresen- 
tation of fact, and sub-ss. 3, 4, and 5 are intended to cover these. 
With regard to a promise made without any intention of performing 
it (sub-s. 3), it may fairly be said that a promise, 'though it is not 
merely a representation of the promisor’s intention to perform it, 
includes a representation to that effect. Some promises are given 
more readily and willingly than others ; but we accept promises only 
because we believe them to be made in good faith, and no one would 
be content with a promise which he believed the promisor to have 
no intention of keeping. Similarly it is fraud to obtain property, 
or the use of it, under ‘a contract by professing an intention to use 
it for some lawful purpose when the real intention is to use it for 
an unlawful purpq$e (t). Our modem authorities have removed 
the difficulty which used to be felt in treating the statement of a 
man’s intention as a representation of fact. “ There must be a 
misstatement of an existing fact, but the state of a man’s mind 
is as much a fact as the state of his digestion. It is true that it is 
veiy difficult to prove, what the state of a man’s mind at a partiru- 
ar time is, but if it can be ascertained it. Is as much a fact as any- 
hing else Accordingly it is fraud to obtain a loan of money by 
nisrepresenting the purpose for which the money Is'waEfedTtrveir 
.f there is nothing unlawful in the object for which the money is 
actually wanted and used («). In particular, it is well settled in 
England that buying goods with the intention of not paying the 
price is a fraud which entitles the seller to rescind the contract (ei). 
piS^he whole, then, sub-s. 3 of the present section did not introduce 
any novelty (w). 

The mention of “ any other act fitted to deceive ” in sub-s. 4 
appears to be inserted merely for the sake of abundant caution. 

Acts and omissions specially declared to be fraudulent. — 
Sub-s. 5 applies to cases in which the disclosure of certain kinds of 
facts is expressly required by law, and’non-compliance with the law 
is expressly declared to be fraud. Thus by s. 55 of the Transfer of 
Property Act, 1882, the seller of immovable ^property is required to 
foclose to the buyer ** any material defect in the property or in the 


(0 See Feret v. Hill (1854) 15 
C.B. 207; 100 R.R. 318, which, 
admitting this, decided that the de- 
frauded party, having given posses- 
sion, is not entitled to resume it by 
force without process of law. 

(«) Edgington v. Fiismmirice 
(1885) 29 Ch.D. 459, 480, 483, per 
Bowen L.J. 


Clough V. L. 6fN.W.R.Co. 
(1871) L.R. 7 Ex. 21, in Ex. Ch. ; 
Ex parte Whittaker (1875) L.R. 10 
Ch. 446, at p. 449. 

(w) Borrowing money with no 
intention of repaying it is cheating 
under the Penal Code s. 415, illus- 
tration (f ) . 
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seller’s title thereto of which the seller is, and the buyer is not, 
aware, and which the buyer could not with ordinary care discover,” 
and the buyer to disclose to the seller “ any fact as to the nature 
or extent of the seller ’s interest in the properly of which the buyer 
is aware, but of which he has reason to believe that the seller is not 
aware, and which materially increases the value of such interest,” 
and " omission to make such disclosures .... is fraudulent,” 
and this, it seems, even if the omission be due merely to over- 
sight England a similar duty of disclosure exists’ and' 

failure to fulfil it is a misrepresentation creating a right to rescind j 
the cont ract, but, if not shown to be wiMul, the omission would not ! 
be called fraudul^t. Various dealings with property are made 
voidable as being fraudulent, or declared to be fraudulent as against 
the transferor’s creditors or assignees, by other enactments. But, 
as these transfers of property cannot well be employed as induce- 
ments to any other party to enter into any contract beyond such 
agreement as is involved in the fraudulent transfer itself, they do 
not come within the scope of the Contract Act, and we have no 
occasion to dwell upon them here (y). 

Mere non-disclosure. — ^There are special duties of disclosure 
(of which we have just seen an instance) in particular classes of 
contracts (s), but there is no general duty to disclose facts which 
are or might be equally within the means of knowledge of both 
> parties. Silence as to such facts, as the Explanation to the pre- 
sent section lays down, is not fraudulent. There is a well-known 
American case on this point arising out of the conclusion of peace 
between Great Britain and the United States after the war common- 
ly known as the war of 1812. The contract was for the sale of 
tobacco : the buyer knew, but the seller did not, that peace had been 
made ; and on the seller asking if there was any news affecting the 
market price, the buyer gave no answer. The Supreme Court of 
the United States held that there was nothing fraudulent in his 
silence (o). But there are at least two practical qualifications of 
this rule. First, the suppression of part of the known facts may make 
the statem&f’of the rest, though literally true so far as it goes, as 
misleading as an actual falsehood. In such a case the statement is 
really false in substance, and the wilful suppression which makes 


(,x) Note that an agreement be- 
tween vendor and purchaser that the 
vendor is not to be liable for defec- 
tive title will not excuse active con- 
cealment: Akhtar Jahan Begam v. 

Lai (1927) 25 AlI.L.J. 708; 
103 I.C. 310; A.I.R. 1927 All. 603. 

(y) See Transfer of Property Act, 
s. S3 (transfers in fraud of other 
transferees or of creditors) ; Presi- 
dency Towns Insolvency Act, 1909, 


5. 36; Provincial Insolvency Act, 
1920, s. 54; Manttiokandas v. 
Macleod (1902) 26 Bom. 765. 

(a) E.g., Contract of fire insu- 
rance: Imperial Pressing Co. v, 
British Crown Assurance ^Corpora- 
tion (1913) 41 Cal. 581; 21 ITC. 836. 
See also s. 143 below. 

(o) Laidlaw v. Organ, (1817) 2 
Wheat. 178. 


S. 17. 
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3s, 17, 18.it SO is fraudulcni. (6). Secondly, a duty to disclose particular 
defects in goods sold, or the like, may be imposed by trade usage. 
In such a case omission to mention a defect of that kind is equivalent 
to cxpres.s asseition that it does not exist (c). The illustrations will 
now be easily understood. We are not aware of any English autho- 
rities corresponding to illustrations (b) and (c). 

IS. “Misrepresentation” mean^ and hicludes — ' 

(/) tlie positive assertion, in a 
“Misrepres e n t a - manner not war ranted by th e Jni^ma- 
tion ne ^ tion -of the pers on ma jdn^t, of that 
which is not true, 'though h£ believes it to be 
^ue; 

(2) any breach of duty which, without an intent 

to deceive, gains an advantage to the person 
committing it, or any one clainfing under 
him, by misleading another to his prejudice 
or to the prejudice of any one claimibg under 
him; 

(3) causing, however innocently, a party to an 

agreemtent to make a mistake as to the sub- 
stance of the thing which is the subject of 
the agreement. 

Language of the Section. — This is one of the sections taken 
wholly or in part from the draft Civil Code of New York, and it is 
one of the least satisfactory in point of form. In sub-s. 1 the use of 
the word “warranted’' in a sense (whatever that sense may precisely 
lie) unknoiMi to the laviv.|nd in a subject-matter where the words 
‘ ‘warranty” and “condition*” have already caused quite enough trou- 
ble, is an elementary fault. Nor is t^jn^ntion of the qualifying 
' clause, to n hich ive shall return, altogeurer However, the Con- 
iracl Act has at least made some improvemenfon the classification of 
the New York draft, where the original of this clause stands under 
the head of Fraud. Sub-s. 2 is obscure and apparently useless. 
Sub-'^. 3 (Avhich does not occur in the New York draft Code) seems 
to involve confuston between contracts voidable because consent was 
obtained by misrepresentation and transactions which can have no 
legal effect, except possibly by way of estoppel, because there was 
no real consent at all. 

Principles of English law as to misrepresentation. — ^The/ 
Q)nunop. Law recognises a general duty not to make statements which) 

(b) Peek V. Gurney (1873) L.R. Jewson v. Areas (1933) 39 Com. 

6 H.L. 392, 403; Re.v v. KytsmH Cm. S9, C.A. 

fl932] 1 K.B. 442; SnbrmnaiUmt (c) Jones v. Bowden (1813) 4 

Chetty V. Official Assignee, A.l.R. Taunt. 847; 14 R.R. 683. 

1931 Mad. 603; 133 I.C. 372; 
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are in fact untrue, ^\ith the intent that a person to whom they aie g. ift. 
made shall act upon them to the (kmage of a person go acting, and 
without any belief that they are true. The breach of this duty 
is the civil wrong known as fraud or deceit. But, if belief is there, 
it is not required by any general rule of law to be founded on any 
reasonable ground, though want of any reasonable ground may be 
evidence of want of belief (d). Nor is there any univei'sal duty 
to give correct information, except so far as a partial statement of 
the truth may be rendered substantially false by omission of known 
facts (see note? on s. 17, “ igjp£e non-^sclosure,,”. above) , or (o give 
any informatioa^ all. With regard* to contracts, the geneial 
principle is lHffV"gne^ party has induced the other to enter into a 
contract by misr^re^ntiug, though innocently, any material fact 
specially mthin his owai knowledge, the party misled can avoid the , 
contract. >We do not know of any positive authority for extending' 
such a rule, even in equity, to matters of fact equally within the 
means of knowledge of both parties; but reliance on the other 
party’s statement in such matters is not common or easily proved, 
and it is certainly convenient to state the law in the broad form 
that “ a false representation by one party in regard to a material 
fact made for the purpose of inducing the other party to enter into 
a contract, and actually inducing the latte^ to enter into the con- 
tract, renders the contract voidable ” (e). If this can be accepted 
as the rule of the modem Common Law, the Contract Act does 
not go be 3 mnd it, if indeed it goes so far. The qualifying words 
of the Act will be considered below. In certain classes of contracts, 
where the facts are specially within one party’s Imowledge, a posi- 
tive duty of disclosure is added, and the contract is made voidable 
by mere passive failure to communicate a material fact. The prin- 
cipal examples of this special duty are to be found in the several 
branches of the contract of insurance, and in sales of immovable 
property {cp. notes on s. 17, above).. But there is no positive duty 
of disclosure between contracting parties where the facts are not 
^ their nature more accessible to one than to the other, though 
one party may have acquired information which he knows that 
the other has not (/) ■ 

(d) Derry v. Peek (1889) 14 
App. Ca. 337. Such is the law set- 
tled for England by the Hou->e of 
Lords. It is by no means clear, that 
the common law is generally so 
understood in other jurisdictions, 

(«) Harriman, s. 426; cl>. Apson, 

18th ed. 165 sqg, 

(J) Laidlaiv v, Orgem, 2 Wheat. 

98 (sec on s. I7l “mere non-dis- 
closure", above). “The question in 
this case is whether the intelligence 
of extrinsic circumstances which 


might influence the price of the com- 
modity, and which was exclusively 
within the knowledge of the vendee, 
ought to have been coinmmncatcd by 
him to the vendor. The Court is of 
opinion that he was not bound to 
communicate it. It would be difii- 
ciiU to circumscribe the contrary 
doctrine wjthin proper limits where 
the means of intelligence are 
equally accessible to .]|^h parties. 
But at the saine tim'^ each part/ 
must take caie tti|||p say or do any- 
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g Ig \/ln the same way parties are not bound to remove mistake to 
which they have not contributed (^) . It must be remembered tliat the 
parties can always decide beforehand for themselves. If they choose, 
what facts shall be deemed material and to what extent. On the 
one hand, they can make the existence of any specified state of 
facts, or the truth of any affirmation, an essential term or condi- 
tion of the contract, so that without it there is no contract at all (h) ; 
on the other hand, they can make any fact or affirmation the subject- 
matter of a warranty or collateral agreement, so that failure, to 
make it good shall not avoid the principal contract, but only give 
a right to damages. This "is exemplified by the ordinary warran- 
ties expressed or implied, on a sale of speci§c chattels (i). In 
every case the question is what the parties really intended. Much 
perplexity would have been avoided if this principle, explicitly re- 
cognised only in the second half of the nineteenth century (;), 
had been understood earlier. 

Sub-s. 1. — ^What is meant by “ the positive assertion, in a man- 
ner not warranted by the information of the person making it, 
of that which is not true *’? Many persons would say that, in any 
ordinary use of the English language, the assertion of that which 
is not true, though it may he innocent and even free from negligence, 
cannot be " warranted ** in any manner. Now the framers of the 
New York Civil Code put this clause under the head of Fraud. 
Probably what they meant was that a misrepresentation made with 
reasonable and probable cause for believing it true should in no case 
be treated as fraud, but that a reckless or grossly negligent mis- 
representation should be. The result would be to lay down a more 
stringent rule as to fraud than is sanctioned by English decisions — 
in fact, some such rule as the Court of Appeal laid down in England, 
but the House of Lords refused to adopt, in Derty y. Peek (k). 
f When this clause is transferred to the head of misrepresentation, it 
vwould seem to mean that innocent misrepresentation does not give 
(cause for avoiding a contract unless the representation is made with- 
Wt any reasonable groimd . The High Court of Calcutta has held 
that an assertion cannot be said to be “warranted” for the present 
purpose where it is based upon mere hearsay. Thus if A. makes a 
positive statement to B. that C. would be a director of a company 
about to be fonned, and B. applies for shares on the faith of that 

thing tending to impose upon the (1861) 10 C. B. N. S. 844 (hops 

other”: per Marshall C.J. For a bought on terms of being free from 

later example see Ttfrwr v. Green treatment with sulphur) , 

[1895] 2 Ch, 205. («) See the sections on Warranty 

(p) Smith V. Hughes (1871) L.R. in the Sale of Goods Act, 1930. 

6 Q,B, 597. ■ (l) See note (b). 

(fc) Behn v'. Bwyiess (1863) 3 (b) (1889) 14 App. Ca. 337, re- 

B. & S. 7Sl (ship described in versing judgment of C.A.* 37 Ch.D. 

charter-party as "now in the port of 541. 

Amsterdam”) ; Bmnerman v. White 
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statement, the statement would be a misrepresentation if A. did not g jg 
derive the information from C. direct, but from a third parly, D. (/) . ‘ 

In the course of the judgment Maclean CJ. said: “ I need scarcely 
say that we must deal with this case according to the law of India and 
not of England, and if we find the term ‘ misrepresentation ’ defined 
by statute in this country, we must do our best to ascertain whether 

the case is brought within that statutory definition [A.] says 

that [D.] told him that he [D.] had authority from [C.] to use his 
name in the prospectus as a director, in other words, that he [A.] 
obtained his information not from [C] direct, but only through [d.] 

I am not disposed to think that if [A.]* had relied on the second- 
hand information he derived from [D.], he was ‘ warranted * in 
making thf positive assertion that [C.] would be a director ” (m). 

This appears to require, on the part of the person making the repre- 
sentation, a belief not merely having some reasonable ground — for 
it is often quite reasonable to act upon second-hand information, 

■even when it is not unavoidable — ^but founded»on the best infor- 
•mation that is available. There is no reason to be dissatisfied with 
this judgment, though it may be matter of historical doubt whether ^ 

the framers of the Act intended to go so far. The qualification 
does not, of course, apply to the classes of contracts where there is 
a special duty to disclose all material facts within a party’s know- 
ledge. Outside these contracts of " abundant good faith ” the rule 
of the High Court of -Calcutta sets up a standard of diligence which 
may well be thought adequate; though it would not satisfy those 
learned writers in England and America who take the view that 
■“ innocent misrepresentation which brings about a contract is now 
a ground for setting the contract aside ” (n) in all cases. 

We may refer to a Punjab case to illustrate the meaning of the 
•expression “ positive assertion.” A. sells a mare to B. Before the 
sale A. writes' to B. as follows, in answer to inquiries from B. : 

” I think your queries would be satisfactorily answered by’ a friend 
if you have one in the station, and I shall feel more satisfied. All 
I can say is that the mare is thoroughly sound.” The letter is a 
“ positive assertion ” of soundness coupled with a recommendation 
to B. to satisfy himself before purchasing; but it does not amount 
to a warranty (o). 

Sub-8. 2. — ^This sub-section is, as already stated, obscure (p). 

It was considered in a Bombay case (g) by Sargent J. ; ” The 


(/) Mohm Lall v. Sri Gungaji 
Cotton Mills Co. (1899) 4 C.W.N. 
369, 

(m) Ibid., at p. 388. 

(«) Anson, Law of Contract, 171 ; 
Harriman, s. 426, see supra note (e). 

(o) Cnrrie v. Remick 
Punj. Rec. no. 41. 

(_p) The framers of the New York 
15 


draft Code seem to have extracted 
this rule from Bulkley v. Wilford 
(1834) 2 Cl. & F. 102; 37 R. R. 
39, which really proceeded <Jh the 
much more intelligible principle that 
an agent who is bound to be skilled 
shall not profit by his own incompe- 
tence. 

(g) Oriental Bank Corporation v. 
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18 , second clause of s. 18 is probably inleaided to meet all those cases 
which are called in the Cotirts of Equity, perhaps unfortunately 
so, cases of ' constructive fraud ’ (r) , in whicli there is no intention 
to deceive, but where the circumstances are such as to make the 
pai ly who derives a benefit from the transaction equally answerable 
in effect as if he had been actuated by motives of fraud or deceit." 
Tn that case the plaintiffs, who were creditoi's of the defendants, 
sued to set aside a composition deed executed by their agents, 
alleging that their signature was obtained by a representation made 
by one of the def^dants that the deed was nothing more than an 
assignment to trustees for 'the benefit of creditors, as agreed to in 
a previous meeting of the creditors. It was .further alleged that 
the deed contained a release of which no mention was made at the 
meeting, and of which the plaintiffs' agents had no knowledge. 
Under those circumstances the High Court of Bombay declared the 
release absolutely void, on the ground that the deed as it was signed 
was essentially different from that which the plaintiffs ’ agent intend- 
ed to execute, or thought they were executing, when they affixed their.- 
signature to the deed. The Court went further, and said that there 
was another ground on which the plaintiffs were entitled to relief, 
namely, that there was a duly on the part of the defendants within 
the meaning of the present sub-section to communicate to the plain- 
tiffs’ agents the fact of the existence of the release and that the 
breach thereof entitled the plaintiffs (o avoid the transaction under 
s. 19 of the Act. But it is submitted lliat the first sub-section was 
more applicable, as there was a “ positive assertion ’’ by one of the 
defendants that the document was nothing more than a mere assign- 
‘iment of the creditors’ property to trustees. 

Sub-s. 3. — ^This sub-section was applied in a Bombay 
case (j), where it was held that though a company was not liable as 
drawer on a bill of exchange signed by two of the directors and 
the secretary, treasurer, and agent of the Company, yet it was liable 
to the bank to which the bill was sold as for money received by 
the company to the use of the bank. The decision proceeded on 
the ground that the directors, while acting within the scope of llieir 
authority, had sold fhe bill as one on which the company was liable, 
but upon which, having regard to the form in which it was drawn, 
the company could not be rendered liable, and the directors were, 
therefore, guilty of misrepresentation within the meaning of the 
• present sub-section. The case was no doubt within the terms of 

the Act, but it might have been decided on the btoader ground that 
a buyer “ is entitled to have an article answering the description 
of tjiat which he bought," and that here the document 

Plemmg (187?) 3901 . 242, 267; (r) This term has been obsolete 

see this case cited in th* commentaiy ior many years in English practice, 
on s 13, " As to the nature of tran- • (r) In re Nwrsey Spinning and 

saction", above. i , Weaving Co, (1880) S Bom. 93. , 
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which the bank had bought had not the force or value which it 
purported and was supposed to have. Thus it might be regarded as 
a case of common mistake under s. 20 of the Act, entitling the 
party who had paid money to recover it under s. 72, In The 
Oceanic Sleam Namgation Co. v. Soonderdas Dhurumsey (t) the 
defendants in Bombay chartered a ship wholly unlcnown to them 
from the plaintiffs, which was described in the charter-party, and 
was represented to them, as being not more than 2,800 tonnage 
register. It turned out that the registered tonnage was 3,045 tons. 
The defendants refused to accept the ship in fulfilment of the 
charter-party, and it was held that they^we^e entitled to avoid the 
charter-party by reason of the erroneous statement as to tonnage. ■ 
It is difficult to see liow the Court, having regard to the tei-ms of 
the Act and to the evidence of the usage of Bombay and the under- 
standing of the parties in the particular case, could have decided 
othei*wise. But this case does not necessarily lay down any 
1 ‘ule that an error in stating the amount of tonnage will in general 
render a charter-party voidable. In England suck a statement does 
not, in the absence of special circumstances, amount even to a 
warranty (it). As further illustrating the rule laid down in the 
present sub-section we might cite an earlier case, where it was held 
by the Allahabad Court that an agreement by the defendant to sell 
and deliver a boiler to -the plaintiff at Rijghat was voidable at the 
option of the defendant, the plaintiff having represented (though 
innocently) to the defendant that there was a practicable road all 
the way, while, as a matter of fact, there was at one point a suspen- 
sion bridge not capable of bearing the weight of the boiler (u) . V 

Misrepresentation of fact or law. — It used to be said in 
English books that misrepresentation which renders a contract void- 
able must be of fact ; but there does not seem to be really any dog- 
matic rule as to representations of law. The question would seem 
on principle to be whether the assertion in question was a mere state- 
ment of opinion or a positive assurance — especially if it came from 
a person better qualified to know — that the law is so apd so. It 
seems probable in England, and there is no doubt herej^at at any 
rate deliberate misrepresentation in matter of law is a cause for 
avoiding a contract. Where a clause of re-entry contained in a 
kabuliyat (counterpart of a lease) was represented by a zaraindar’s 
agent as a mere penalty clause, the Privy Council held that the rais- 


(0 (1890) 14 Bom. 241. 

C«) Barker v. Windle (1856) 6 
E. & B. 675; 106 R.R. 762. 

(v) Johnson v. Crowe (1874) 6 
N.-W.P. 350, ^ In fact the agree- 
ment was made * several months be- 
fore tile Contract Act came into 
operation,- but the case was treated 


at every stage as if it fell within the 
Act. The same result might have 
been arrived at on the ground that 
the existence of a practicable road 
all the way was an essential term or 
condition of the contract. Cp. 
Pollock, Law of Fraud in British 
India, p. 101. 


S. 18 . 
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Ss. 18 19. representation was such as vitiated the contract, and the zamindar’s 
' suit was dismissed (w) . 


1 S>. When consent to an agreement is caused by- 
coercion (x), fraud or m'isrepresenta- 
Voidabiii^ of agree- ti^T &e agreement is a contract void- 
consent. able at the option of the party whose 

consent was so caused. 


A party to a conti'act, whose consent was caused by 
fraud or misrepresentation, may, 'if he thibks fit, insist 
that the contract shall be performed (yX, and that he shall 
be put in the position in which he would have been if the 
representations made had been true. 

Exception . — If such consent was caused by misrepre- 
sentation or by,silence, fraudulent within the meaning of 
section 17, the contract, nevertheless, is not voidable, if the 
party whose consent was so caused had the means of dis- 
covering the truth with ordinary diligence (s). 

ExplancMon.—A fraud or misrepresentation which 
did not cause the consent to a contract of the party on 
whom such fraud was practised, or to whom such mjisrepre- 
sentation was-made, does not render a contract voidable. ' 

Illustrations. 

(a) A., intending to deceive B,, falsely jrepresents that SOO maunds of 
indigo are made annually at A.’a factory, and thereby induces B. to buy 
the factory. The contract is voidable at the option of B. 

(b) A,, by a misrepresentation, leads B. erroneously to believe that 
SOO maunds of indigo are made annually at A.’s factory. B. examines the 
accounts of the factory, which shows tiiat only 400* maunds- of indigo have 
been made. After this B. buys the factory. The contract is not voidable 
on account of A.’s misrepresentation. 

(c) A. fraudulently informs B. that A.’s estate is free from encum- 
brance. B. thereupon buys the estate. The estate is subject to a mortgage. 
B. may either avoid the contract, or may insist on its being carried out, and 
the mortgage-debt redeemed (a). 


(m) Pertap Chwider v. Mohm~ 
dramth Purkhait (1889) 16 I. A. 
233; 17 Cal. 291. 

(,r) In s. 19, the words "undue 
influence” have here been omitted, 
being repealed .by the Indian Con- 
tract Act (Amendment Act) 1899 
(VI of 1899), s. 3. 

(y) The same contract; he cannot 
set up a different one in the same 
suit; Mtthmad v. Ramappa (1929) 
119 I.C. 684; A.l.R. 1929 Nag. 254 


(.a mungage case, ccainection Wltn 
general contract law remote). 

(a) This question is rather fre- 
quent in disputes arising from a 
defect of title on the sale of im- 
movable property, e.g.^ Harm Dal- 
sukhram v. Mvlchand (1S28) 52 
Bom. 883; 113 I.C. 27; A.l.R. 
1928 Bom. 427. 


(o) Under the Transfer of Pro- 
perty Act, 1882, s. SS (g), the seUer, 
not having sold subject to encum- 
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(d) B., having discovered a vein of ore on the estate of A., adopts 
means to conceal, and does conceal, the existence of the oie from A. 
Through A.’s ignorance B. is enabled to buy the estate at an under'value, 
The contract is voidable at the option of A. 

(e) A. is entitled to succeed to an estate at the death of B. ; B. dies; 
C., having received intelligence of B.’s death, prevents the intelligence 
reaching A,, and thus induces A. to sell him his interest m the estate. 
The sale is voidable at the option of A. 


Scope of the section. — ^The section slates the legal effect of 
coercion, fraud, and misrepresentation, in rendering contracts pro- 
cured by them voidable (&) ; the foregoing sections have only laid 
down their respective definitions. Perhaps the most important parts 
of the section, certainly those which need the most careful attention, 
are the e xception and the explanation. These mark, though hardly 
with practical completenesSj the limits within which, the rule is ap« 
plied. Before considering them we have to pause on the second 
paragraph of the body of the section. It reads, plainly enough at 
first sight, but the thought does not seem to be really clear. 
part y entitled to set aside a voidable contract may ^rm it if he 
thinks fit. ■ That is involved in the conception of a contract being 
voidable. And if he affirms it, he may require the performance of 
the whole and every part of it (subject to the performance in due 
order of whatever may have to be performed on his own part) or, 
in default thereof, damages for non-performance (subject to special 
causes of excuse, if any, which we are not now considering). If, 
as may well be fhe case, the default is wholly or partly due to the 
non-existence of facts which the defaulting party represented as 
existing, this party can obviously not set up the untruth of his own 
statement by way of defence or mitigation; and, if the case is a 
proper one for specific performance, and if it is in his power to per- 
form the contract fully, though with much greater cost and trouble 


brances, is bound to discharge the 
encumbrance, independently of any 
question of fraud. 

(6) Fraud in five perfonumee of 
a contract is no ground for rescis- 
sion: Jamsetji v. Hirjibhai (1913) 
17 Bom.L.R. 1S8, 169; Faeal v. 
Mmgaldas (1921) 46 Bom. 489, S08; 
66 I. C. 726. The principle is obvi- 
ous; when a man is once bound to 
perform an enforceable promise, any 
further inducement or encourage- 
ment to do so is gratuitous and im- 
material, and he cannot complain if 
any expectation raised in this manner 
IS disappointed. On the other side, 
a promisor either performs his pro- 
mise or not; if not, the breach of 
contract is the same whether his 


conduct has been honest or fraudu- 
lent (though fraud may have other 
consequences outside the contract in 
criminal or bankruptcy jurisdiction) 
It must be remembered that an act 
done as the consideration for an 
offered promise is not the peifor- 
mance of a contract, for there is no 
contract until it is done, and the fore- 
going observation does not applj to 
it. The option which characterises 
a voidable contract is an option 
either to say " it shall not be en- 
forceable at all” or to leave it as 
a good contract enforceable by any 
party on the usual conditions : Murli- 
dJuif v. Internatioml Film Co. 
A.I.R, 1943 P.C, 34 at p., 39. 


S. 19, 
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g than if his Statement Jiad been originally frue^ he will haVD to perform 

it accordingly (c). Is anything more than this meant by the decla- 
ration of the affirming party’s right to “be put in the position in 
which he would have been if the representations made had been 
/,]true “? (d). There are obviously many cases in which such resti- 
[[tution is not literally possible. Thus, if the owner of an estate sub- 
ject to a lease for an unexpired term contracts to sell it to a pur- 
chaser who requires immediate possession, and conceals the exist- 
ence of the lease (e), the purchaser cannot be put in the same posi- 
tion as if the representation that tliere was no tenancy, or only such 
a tenancy as could be deteftnined at will, had been true. Cases may 
occur, on the other hand, where a seller of land* has held out, though 
not in express terms or wilfully, an element of attractiveness or 
security in the property offered for sale which if is ip his power to 
realise by some act or undertaking on or with regard to adjoining 
propei-ty of his own. In such a case there is English authority for 
saying that he can^force the contract only on the terms of making 
ghod what he has represented (/) . But it is dangerous to fopnu- 
late general propositions in the law of contract from decisions in suits 
for the specific performance of contracts relating to land, and- it is 
not clear that the facts of the decision in question are not reducible 
to misrepresentation or an ambiguous offer. Nor is it certain that 
the present enactment can always be literally relied on. A. sells a 
house to B., and by some blunder of A.’s agent the annual value 
i.s represented as being Rs, 2,000 when it is in truth only Rs. 1,000. 
According to the letter of the present paragraph, B.Tnay insist on 
completing the contract and on having the difference between the 
-actual' and the staled value paid, to him and his successors in title 
by A. and A.’s successors in title for all time. Nothing short of 
that will put him “ in the position in which he would have been 
if the representations made had been true.” This is obviously not 
the intention of the enactment. 


(c) See the Specific Relief Act, 
s. 18 below. Quaere whether this 
clause can usefully be applied as a 
measure of money compensation, see 
Sorabsliah Pestinfi v. Secy, of State 
(1927) 109 I.C. 141; 29 Bom.L.R. 
1S35; A.I.R. 1928 Bom. 17, but this 
seems a simple case of the party 
having lost his claim, if any, to 
rescind the contract by delay. 

(d) The Indian Law Commis-, 
sioners’ draft was^uriously Worded 
(d. 6) : "A person who, dther 
knowingly, or ignorantly, makes a 
false representation whereby he in- 
duces aHotlier to ■ enter into a con- 
tract with him, is bound to place 


the other in the same position, as if 
the representation had been true, and 
in default of his doing so the con- 
tract is voidable at the option of the 
person who has been misled.” This, 
literally read, says that the contract 
i.s voidable only if the representation, 
besides liaving been untrue when 
made, cannot be subsequently made 
good. • Such a restriction of the 
misled party’s pghts is, we believe, 
unlcnown to the law. 

(e) Morgan v. Government of 
Haidardbad (1888) 11 Mad. 419. 

(/) Baskeomb v. Beckwith (1^9) 
L.R. 8 Eq, 100, See further on 
s. 18 of Specific Relief Act below. 
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There is an important class of cases in which, although there is g. 19. 
no such misrepresentation as to make the contract Foickble, com- 
plete performance is, by reason ofimis'descriptiori pt otherwise, un- 
> attainable, and specific performance will be decreed subject to com- 
Ipensation for the defect It was originally proposed to deal with 
’such cases in the Contract Act. Tlie enactment governing them 
is now to be found in the Specific Relief Act, s; 14 ; see the com- 
ments thereon below. 

Suit by representatives.— The option of a.voiding a contract 
procured in any of the ways mentioned in ss. 19, 19a, is exercisable 
' by the party’s representatives unless at the dale of his death he ha3 
lost it by acquiescence or otherwise. It is rather surprising that 
the High Court of Bombay should have been called upon to reject 
an apparently serious argument to the contrary (g ) . 

Exception: Means of discovering truth. — ^The exception is 
wider — ^wc must suppose deliberately so — ^than the corresponding 
English authorities (h). In England the principle is that if a man 
makes a positive statement to another, intending it to be relied on, 

'he must not complain that the other need nob have relied upon it. 

“ The purchaser is induced to make a less accurate examination by 
the representation, which he had a ri^ht to believe ” (t). The test 
I is not whether the party might have inquired for himself but wbe- 
, ther he did inquire and trust his owm inquiries rather than the 
representation (/) ; and so far is this doctrine from being confined 
to cases of actual fraud that there is no decisive or recent autho- 
rity for not applying it even to cases where the misrepresentation 
consists only in failing to disclose some fact which ought to be 
disclosed. No doubt there may be a question whether the party 
.alleged to have misrepresented a fact really said, “ I tell you it is 
so,” or only “ I think you will find it so.” This question will, 
according to the circumstances, be of the construction of particular 
words, or of the inferences lb be drawn from words and conduct. 

Again, the possession of obvious means of loiowledge may lead, 
in some cases, to a fair inference that those means were used and 
'relied on. But still the real point to be considered is whether the 
party misled did put his trust in the representation made to him 
of which he complains, or in other Information of his own. In 


(g) Sharvan Goba v. Kashiram 
Devji (1926) 51 Bom. 133; 100 I.C. 
932. The head-note has the effect 
of suggesting, quite wrongly, that 
the Court had some doubt on this 
point; it did, for abundant caution, 
add other reasons. And see notes 
to s. 16, "Rights of legal repre- 
sentations’’, above; Rash Behari 
Naskar v. Haripada Naskar A.I.R. 
1934 Cal. 762; 59 Cal.L.J. 387; 152 


I.C. 561; Mst, Manbhariy. Sri Ram 
(1936) All.L.I. 1215; 165 I.C. 
240; A.I.R. 1936 All, 672, 

(k) See John Minas Apear v. 
Lotus Caird MaUhus (1939) 1 Cal. 
389, at p. 398; 184 I.C. 321; A.I.R. 
1939 Cal. 473, per Lort-Williams J. 

(t) Dyer v. Hargrave (1805) 10 
Ves. 505, 510 ; 8 R.R. at p, 39, 

(;) Redgrave v. Hurd (1881) 20 
Ch.D. 1. 
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s. 19. the latter case the misrepresenlation did not really cause his con- 
sent. In other words, the present Exception, so far as allowed by 
English law, is logically nothing but a branch of the following Ex- 
planation. However, the words of the Exception are perfectly clear. 
If, as seems not altogether improbable (ft), they were not intended 
to alter the English rule, they were chosen with singular infelicity. 
It will be observed that the Exception does not apply to cases of 
active fraud as distinguished from misrepresentation which is not 
fraudulent (1). The words “ fraudulent within the meaning of 
s. 17 ” go with the word “ silence " and not “ misrepresentar 
tion ” (m). It has been held that if a person desirous of selling 
•property causes letters to be written to him in which fictitious offers 
at high prices are made with the sole purpose of showing it to an 
intending purchaser, the making and exliibiting of such letters to 
the purchaser and thus inducing him to purchase the property 
amounts to fraud within the meaning of s. 17, and the case does 
not fall within the Exception to s. 19 (»). A vendor of a house 
and land knew that the purchaser wanted immediate possession, 
and, while admitting that the property was occupied by a tenant, 
first concealed the fact that the tenant had a lease, and then pre- 
tended that the lease was forfeited ; the purchaser was entitled to 
rescind the contract, although he might have ascertained by inde- 
pendent inquiry what the tenant’s interest really was (o). A per- 
son purchased a decree obtained in favour of an insolvent from 
the Official Assignee for 20 per cent, of its face value by repre- 
senting that the d'ecree was practically unrealisable although fie Icnew 
that satisfactory security had been pven for the full amount of 
the decree. The Official Assignee was held entitled to rescind the 
contract (p), x 

Th^ ordinary diligence of which the ExcepUon speaks may be 
taken to be such diligence as a prudent man would consider ap- 
propriate to the matter, having regard to the importance of the 
transaction in itself and of the representation in question as affect- 


(ft) At least the reading out of 
conditions of sale in English does not 
constitute means of discovering the 
tnith for a buyer who does not 
understand English, and such a 
buyer at a sale under the direction 
of the Court is entitled to rely on 
stateihents made by the auctioneer in 
the presence and hearing of the diief 
clerk in charge : -Malv>med Kala Mea 
V. Herperink (1908) 36 I.A. 32; 35 
Cad. See also Rtutomji v. 

Vinayitk (1910) 33 Bom. 29, at 
p. 34. > 

({) See Abdulta Khan v. Girdhari 
Lai (1904) Punj. Rec. no. 49. 


(«i) Nkg Ahmad Khan v. Par- 
shotcmi Chattdra (1930) S3 All. 374; 
129 I.C. 345; A.I.R. 1931 All. 
154; John Minas Aj^ar v, Louis 
Cttird Matchus, stipra, note (h). 

(?i) John Minas Apear v. Louis 
Gaird Malchus, supra. 

(o) Morgan v, Government of 
Haidarabad (1888) 11 Mad. 419, 
439. See also Jogendra Nath v. 
Chandra Kumar (1915) 42 Cal. 28, 
at p. 34; 24 I.C. 193. 

iP) Subramanimt Chetti v. Offi- 
cial Assignee A.I.R. 1931 Mad. 
603; 133 I.C. 372. 
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ing its results. A possibility of discovering the truth by inquiries s. 19 . 
involving trouble or expense out of proportion to the value of the 
whole subject-matter would not, it is conceived, be “ means of dis- 
^ covering the truth with ordinary diligence.” In Re Nurse^ Spin- 
ning and Weaving Co. (g), (see notes on s. 18, sub-s. 3’, above), 
it was contended on behalf of tlie company thqt the exception to 
s. 19 was applicable to that case, and that the bank could have 
discovered with ordinary diligence that the company was not lia- 
ble on a bill drawn by its secretary, treasurer, and agent. Sar- 
gent J. said: “ No ordinarj' diligence would have enabled the bank 
to discover that the company was not liable on this bill. The form 
of the bill would naturally lead the bank, as it admittedly did lead 
the bank, to suppose that it was the company’s bill as represented, 
and the discovery could only be made by persons trained in the 
law and after a careful examination of legal authorities.” But 
where a purchaser of rice stored up at a place to which he had an 
easy access refused to take delivery on the ground that the rice was 
of an inferior quality to that contracted for, it was held that he 
could not rescind the contract, for he could have discovered the in- 
feriority of the quality by using ” ordinary diligence ” (r) 

Explanation: as to "causing consent." — The principle of 
'th^ caution given here is obvious. A false representation, w hether 
friudulent-or iimoccfit, islnerdy ir relevant it it has not in deed 
th e party to -whom it was made to act upon it by entering into a 
1 con traci or otherwise He cannot complain of having been mis- 
‘led by a statement which did not lead him at all. In the common 
phrase of English text-books, the representation must be definable 
as dans locum contractui, bringing about th|- contract. Hence an 
attempt to deceive which has not in fact deceived the party can 
have no legal effect on the contract, not because it is not wrong in 
the eye of the law, but because there is no damage. This rule is 
applicable where a seller of specific goods purposely conceals a 
fault by some contrivance. In order that the buyer may not discover 
it if he inspects the goods, but the buyer does not in fact make any 
il inspection (j). “ Misrepresentation- w hich does not affect con- 

1 d uct cannot create liabTlitles IL ( iV In particular cases it may be 
hard to determine whether a certain representation was in fact re- 
lied upon so that it can be said to have caused consent to the con- 
tract. This question, where it arises, is a question not of law, but 
of fact (?«), on which the character of the statement made and the 
probability that it would influence a reasonable man’s determina- 
tion may be taken into account. ‘‘If it is proved that the defend- 


(g) (1880) S Bom. 92. (0 Anson, Law of Contract, 18th 

(r) ShosAi Mohun Pal v. Nobo ed., p. 195. 

Kristo (1878) 4 Cal. 801. («) Currie v. Rennick (1886) 

(j) Horsfall v. Thomas (1862) 1 Punj. Rec. no. 41. 

H. & C. 90; 130 R.R. 394. 
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S. 19. with a view to induce the plaintiff (v) to cnlai' into a contract 

made a statement to the plaintiff o£ such a nature as would be 
likely to induce a person to enter into a contract, and it is proved 
that the plaintiff did enter into the contract, it is a lair inference 
of fact that he was induced to do so by the statement. 

Its weight as evidence must greatly depend upon the degree to 
which the action of the plaintiff was likely, and on the absence of 
all other grounds on which the plaintiff might act ” (w). There 
is no rule of law that any particular kind of statement is neces- 
sarily material in some cases and immaterial in others. In gene- 
ral one man's money is as good as another’s, and in a contract of 
loan the lender’s personality is indifferent to the borrower; but 
where a money-lender who has acquired an evil repute for hard 
dealing in his own name advertises and lends money in assumed 
names, it is a permissible inference of fact that the concealment 
of his identity was a fraud inducing the borrower to contract with 
him (.*■). The faef^, that a person has taken pains to falsify or 
conceal a fact is cogent evidence that to him at any rate that fact 
appeared material, and the falsification or concealment an import- 
ant condition of obtaining the other party’s consent. A man who 
has so acted cannot afterwards turn round and say, “ It could 
have made no difference if you had known the ti*uth. ’ ’ 

I Illustrations. — There is nothing callifij^ for particular com- 
ment in the illustrations to this section, except that the case put 
in illustration (c) would now be more simply disposed of under 
the specific provisions of the Transfer of Property Act; see the 
note on it above. 

Rescission of voidable contracts. — ^As to the consequences of 
the rescission of voidable contracts, see s. 64. 

Specific Performance. — ^As to the effect of fraud and mis- 
representation on the rights of a party to claim or resist speci- 
fic performance, see Specific Relief Act, 1877, ss. 26 (a), (b1, 
(c), 28 (b), 31, and 3S (a). 

Right of third party cannot be set up. — ^It is no defence to 
an apparently regular claim to property to suggest, without show- 
ing any title of one’s own, that the original transaction from which 
the claimant’s title is derived may have been voidable under this 
or the following section (y). 


(o) Of course the positions of cited) to recover damages for the 
the party having made the statement wrong of deceit, 
and the party to whom it was made, (w) Smith v, Chadwick (1884) 
as plaintiif and defendant, will de- 9 App. Ca. 187, at p. 196 (Lord 
pend on the form in which each case Blackburn) , 
comes before the Court: the suit ^) Gordon v. Street [1899] 2 
may be to enforce or to rescind the Q.B, 641, C.A. 
contract, or (as in the case now (y) Trimbak BMkait v. Shmkar 
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When consent to ah agreement i!s caused by S. 19A. 

Power to set aside undue influence, the agreement is a con- 

contract induced by tj-^ct voidable at the option of the party 
undue influence. , r j 

whose consent was so caused. 

Any such contract may be set aside either absolutely 
or, if the party who was entitled to avoid it has received 
any benefit thereunder, upon such ternis and conditions 
as to the Court (.sr) may seem just. 

Illustrations. 

(a) A.’s son has forfied B.’s name to a promissory note. B., under 
threat of prosecuting Aj,’s son, obtains a bond from A. for the amount of 
the forged note. If B. sues on this bond, the Court may set the bond aside. 

(b) A., a money-iender, advances Rs. 100 to B., an agiicultiirist, and, 
by undue influence, induces B. to execute a bond for Rs, 200 with interest 
at 6 per cent, per month. The Court may set the bond aside, ordering B. 
to repay the Rs. 100 with such interest as may seem just. 


This section, inserted by the Indian Contract Act Amendment 
Act, 1899, s. 3, appears to be intended to give express sanction 
to the constant practice of Indian as well as English Courts in cases 
of unconscionable money-lending, namely, to relieve the borrower 
against the oppressive terms of his contract, but subject to the re- 
payment to the lender of the money actually advanced with reason- 
able interest (a). (See the illustrations.) The rate of interest 
allowed by the High Courts as reasonable has varied, according to 
circumstances, from 6 and 12 per cent, in Bengal to 24 per cent, in 
Bombay and the United Provinces (6). See notes to s. 16, “ un- 
conscionable bargains,” above. It has already been pointed that 
this branch of the law is now mainly governed by the money- 
lending le^slation of a drastic kind in most Provinces (c) . 

The second paragraph is the only portion of the section that 
IS new. However, as it stands it is virtually a repi'oductlon of 


Shamrav (1911) 36 Bom. 37. This 
would be too elementary to call for 
decision or report in England. 

(s) The refusal of terms sug- 
gested by the Court leaves tUs dis- 
cretion free: Stiudar Rai v. Sttraj 
Bali Rai (1925 ) 47 All. 932; 88 I.C. 
1013. 

(a) Cited with approval in Foma 
Dongm v. IVilliam Gillespie (1907) 
31 Bom. ,il8, at p. 352. 

(b) Mothoormohm Roy v. Soo- 
rendro Naram Deb (1875) 1 Cal. 
108; Mackintosh v. Hunt (1877) 2 
Cal. 202 ; Chunni Kttar v. Rup Singh 
(1888) 11 All. 57; afiirmed in ap- 
peal .sub nom. Raja Mohkam Singh 
v. Raja Rup Singh (1893) 20 I. A. 


127; IS All. 352 (where 20 per cent, 
was allowed) ; Dhanipal Das v. 
Maneshar Bakhsh Singh (1906) 
33 I. A. 118; 28 All. 570; Mofieshar 
Bakhsh Singh v. Shadi Lai (1909) 
36 I. A. 96; 31 All. 386 (where 18 
per cent, was allowed) ; BdkisJuui 
Das V. Modem Lai (1907) 29 All. 
303 (where 24 per cent, was allow- 
ed) : Foma Dongra v. Williant GU- 
lespie (1907) 31 Bom. 348 (where ’ 
24 per cent, was allowed); Ranee 
Annapurni v. Swaminatha (1910) 34 
Mad. 7 (where 24 per cent, was 
allowed) . 

(c) See commentary on s, 16, 
“unconscionable bargains”, above. 
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ss. 35 and 38 of the Specific Relief Act. The combined effect of 
those two sections is that a contract in writing may be rescinded at 
the suit of a party Avhen (amongst other causes) it is voidable, but 
that the Court may require the party rescinding to make any compen- 
sation to the other which justice may require. It may be noted that 
under the present section the contract need not be in writing. See 
also s. 64, below, which leaves no discretion to the Court in the mat- 
ter of restitution. 


The Select Committee gave the following reason for adding 
this section to the Act ; — 

r 

“ We have recast the language of the new s. 19 a of the Act of 
1872 proposed by cl. 3 of the Bill, so as to .bring it more closely 
into accord with the language of s. 19. A contract obtained by 
undue influence is on a different footing from a contract obtained' 
by fraud. In the case of the latter a party who, with knowledge 
of the fraud, has taken any benefit under the contract, is held' 
to have elected to affirm it ; but where a contract has been obtained' 
through the exercise of undue influence it is necessary that the Court 
should have power to relieve the party who acted under the undue 
influence, even although he may. have received some benefit under 
the contract. On the other hand where such benefit has been re- 
edved the Court ought to have full powef to impose such condi- 
tions as may be just upon the party seeking relief.” 


20. Where both the parties to an agreement are 

A reemeni void ni'istake as to a matter of fact 

whlre**'brth iwrties essential to the agreement, the agree- 

are under a mistake mentisvoM. 

as to matter of fact. r-. ■.» j* a 

Explanahon . — An erroneous opi- 
nion as to the value of the tMng which fornrfs the subjefct- 
matter of the agreement is not to be deemed a mistake as 
to a mfatter of fact (d).' 


JlhistraHom. 

(a) A. agrees to sell to B. a specific cargo of goods supposed to be 
on its way from England to Bombay. It turns out that, before the day of 
the bargain, the ship conveying the cargo hadebeen cast away, and the goods 
lost. Neither party was aware of these facts. The agreement is void. 
[Covivnef v. HasHe (1856) 5 H.L.C. 673; 101 R.R, 329.] 


' (d) This may cover, if required, 
Harilal Dalsukhram v. Muldiand 
, (1928) 52 Bom. 883; 113 I.C. 27; 
A*I.R. 1928 Bom. 427; but the 
Court rightly held that a' defect in 
title of property known to both 
vendor and purchaser raises no ques- 
tion of mistake at all. Cp. Secy, 
of State V. Yellepeddi Jamkiranayya 
Pantulu A.I.R. 1925 Mad. 8S9; 87 


I.C. 644 (assessment paid for patta 
of land resumed by Government, 
with knowledge that the resumption 
was disputed, but also held that the 
transaction was not contract at all). 
As to a deficiency in quantity speci- 
fied only as reported, Soorath Math 
Banerjee v. Bhabasankar Gostimmi 
(1928) 33 C.W.N. 626; 119 I.C. 
205; A.I.R. 1929 Cal. 547. 
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(b) A. agrees to buy from B. a certain horse. It turns out that the g 20 
horse was dead at the time of the bargain, though neither party was aware 

of the fact. The agreement is void. [Pothier, Contract de Vcnte, cited 
S H.L.C. 678; so in modern French Law, Code Civ. 1601, For Roman 
example see Pollock on Contract, 11th ed., 406.] 

(c) A., being entitled to an estate for the 'life of B., agrees to sell it to 
C. B. was dead at the time of the agreement, but both parties were 
ignorant of the fact. The agreement is void. [Strickland v. Turner 
(18S2) 7 Ex. 208 ; 86 R.R. 619; Cochrane v. Willis (1865) L.R. 1 Ch. 58.] 

Scope of the section. — ^The practical scope of this section is 
shown (though not completely) by thje illustrations. No doubt is 
possible as to the actual solution, in any civilised system of jurispru- 
dence, of the casfes put.^ But the wording of the section (which 
follows the Indian Law Commissioners’ original draft) tends to 
obscure the principle which governs them. It is not that the mis- 
take has any special operation because it is a mistake, but that tlie 
■ true intention of the parties was to make their agreement conditional 
on the existence of some state of facts which turns out not to have 
existed at the date of the agreement. Where the contract was for 
the’^ale of an object not existing, or which had ceased to exist 
according to the description by which it was contracted for, the re- 
sult, is still more 'easily Apprehended if we say that there was 
nothing to buy and sell, wtn England partial destruction or loss of 
'^ds contracted for has the same effect (e). 

Indian decisions have furnished a few more illustrations. The 
section will no doubt continue to be interpreted, as occasion arises, 
largely and beneficially. 

The mistake must be as to an existing fact. — ^The mistake 
must be “ as to a matter of fact ess'entid to the agreement.” It is 
•not enough that there was an error ” as to some point, even though 
a material point, an error as to which does not affect the substance 
of the whole consideration ” (/). The circumstance, therefore, that 
at the date of a lease neither the lessor nor the lessee supposed that 
the (jlovernment assessment would ever be increased will not avail 
the lessor to avoid the lease if the assessment is subsequently en- 
hanced {g), " The circumstance that both the parties to the lease 
supposed (if they did suppose) that the assessment would never 
be increased, did not prevent their united will from forming a con- 
tract, any more than from making the terras of the contract, when 
thus concluded, [from being] Qi) binding, in spite of any future 


(e) Barrow Lane & Ballard v. 
Philip Phillips & Co, [1929] 1 K.B. 
574. 

(/) Per Blacburn J. in Kennedy 
V. Panama Mail Co. (1867) L.R. 
2 Q.B. 580, at p. 588; Adaikappa 
Chettiar v. Thomas Cook & Son. 


A.I.R. 1933 P.C. 78; 64 Mad.L.J. 
184; 142 I.C. 660. 

(u) Babshatti v. Venkatara/mana 
(1879) 3 Bom. 154. 

(/i) Sic; these words are evident- 
ly inserted by a clerical error.- 
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in Peria Sami v. Represertaiives of Salagar, “ tlie grant, whatever 
its effect, was not iieces.sarily avoided because subsequent events 
'disappointed the expectation in which it was made ” (/). But 
where a settlement was entered into between Government and cer- 
tain inamdars in respect of a village whereby the latter agreed to 
pay a certain yearly quit-rent, and both parties believed that the 
inamdars were the superior holders of all the lands in the village, 
it was held that ’die settlement was void as regards a portion of 4e 
lands which subsequently turned out to be wanta lauds held by 
certain girassias as owners in possession (^).>AVliere a property 
agreed to be sold had been notified for acquisition under the Cal- 
cutta Improvement Act, and neither the vendor nor the purchaser 
was aware of the notification at the date of their agreement, the 
notification was held to constitute a matter of fact essaitial to the 
agreement within tlie mining of this section and the agreement 
was declared void (/).»^pon the same principles a com promise 
of a shit will be selT aside if it was brought about un3er''a mis- 
take as to die subject-matter of tlie agreement (m). The view 
thus, expressed is confirmed by later English cases. Not only a com- 
promise (m), but an order of the Court made by consent (o), may 
be set aside if the arrangement was entered into even under a one- 
sided mistalce of counsel to which the other party, however inno- 
cently, contributed, or even othenvise if the mistake was such as 
to prevent any real agreement from being formed. A fortiori it is 
so in the case of the mistake being common to both parties (p)>‘ 
VThe existence of a separate warranty in a contract of sale is evi- 
dence that the matter of the warranty is not an “ essential " part 
of the contract," In such case, if, there is a breach of the warranty, 
' the purchaser is only entitled to compensation for the breach, and 
the sale is not even voidable. It is still a stronger case where not 
only no warranty is given by the vendor, but the purchaser buys 
“ subject to all defects.” Thus, where a mortgagee sold his claim 


(i) Ibid., p. 158. 

(j> (1878) L.R. 5 I.A. 61. at 
p. 73. So too a vendoi is, bouttd to 
deliver goods at the price set out iu 
the contract of sale although the cost 
is increased by the subsequent im- 
position of an excise duty: Chin 
Gwmt & Co, V. Adamjee Hajee 
Dawood & Co, (1933) 11 Rang, 
201; 146 I.C. 440; A.I.R. 1933 
Rang. 79. 

(fe) Secretary of State for India 
V. Sketh Jeshingbhai (1892) 17 

Bom, 407; Kvchwar Lime & Stone 
Co, V. Secy, of State (1936) 16 
Pat. 159; 166 I.C. 966; A.I.R. 
1937 Pat. 65, 


(?) Hurting Date Kothari v, 
Chiittno hall Mister (1923) SO Cal. 
615; 74 I.C. 996. 

(w) Bibee Solomon v. Ahdool 
Asees (1881) 6 Cal. 687, 706. But 
a comprornise on a disputed title is 
not affected by a later decision upon 
that title: Secy.' of State v. Nahi 
Bakhh (1927) 100 I.C. 730; A.I. 
R. 1927 Oudh 198 (estoppel perhaps 
the better reason) . 

(h) Hickman v. Berens [18951 2 
Ch. 638. 

(o) Wilding v. Sanderson [1807] 
2 Ch. 534. 

(/>) Huddersfield Banking Co, v. 
H. Lister & Son [1895] 2 Ch. 273. 
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under the mortgage subject in effect to all defects, and it was sub- g, 39 , 
scquenlly discovered that the mortgage was inoperative, as it was 
attested by only one witness, it was held that, though both parties 
were ignorant of that fact at the time of the assignment, the pur- 
chaser was not entitled to rescind the contract and claim back the 
purchase-money, the purchase having been made subject to all de- 
fects iq). An administration bond given under s. 2S6 of the Indian 
Succession Act, 1865 (now s. 291 of the Indian Succession Act, 

1925) is not void under this section, though the party to whom 
the grant of letters of administration is made may have obtained 
the grant by fraud upon the Court, and though neither the sureties 
nor the Court to wjiich the bond is passed were aware of the fraud 
when the grant was made. In a modem case letters of adminis- 
tration of the estate of a deceased person were granted to A. on 
execution of a bond by him and two sureties engaging for the due 
administration of the estate. It was subsequently discovered that 
A. was not entitled to the grant, and that he, had obtained it by 
false and fraudulent representations made in his petition for let- 
tei's of administration. The grant to A. was lliereupon revoked, 
and a suit was brought against the sureties to recover from them 
the amount misappropriated by A. and forming part of the estate. 

One of the defences raised on belialf of the sureties was that the 
bond was void under the present section, and that they were not 
therefore liable upon the bond.wt was contended that both the 
Court and the sureties were under a mistake as to a matter of 
fact “ essential ” to the agreement, namely, that A. was entitled to 
letters of administration, and that the sureties would not have ex^ 
cuted the bond but for that mistake. But a majority of the High 
Court of Calcutta held that the mistake of the Court and of the 
sureties did not relate to the essential subject of the contract. 

The decision was also based on the ground that the liability of 
.sureties uiyier an administration bond did not depend on the vali- 
dity or invalidity of the grant (f).t<'^his decision was upheld on 
appeal to the King in Council (f). The same principle has been 
held to apply to surety bonds under the Guardians and Wards Actt 
1890. Thus, where A, was appointed guardian of the property oi 
a minor on passing a bond to the Pistrict Court executed by him 
and B. as surety for the due management and realisation of the 
minor’s property, and failed to account for the income of cerlam 
property which actually belonged to the minor, but was not includ- 
ed in the list of properties belonging to the minor annexed to the 
petition for his appointment, it was held that B. was liable to make 
good the amount, though it might be said that both the Court and 


(q) Siida Kamur v. Ttidepally 
(1907) 30 Mad. 284. 

(r) Debendra Nath Dutt i . Adm - 
Qen, a f Bengal (IbOd) 33 Cal. 713; 


sec particularly pp. 739—740, 746— 
747, 751, and 7S5. ^ ^ 

(i) S. C. (1908) 35 Cal. 955; L. 


R. 35 I. A. 109. 
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B. were led to believe by A. that the property did not belong to the 
minor (f). See also the commentary on s. 13, above. 

In a Bombay case (m), A., fraudulently representing himself 
to be B., purported to mortgage to C. property belonging to B. 

' C. then transferred the pretended mortgage to D. D. insisted that 
the mortgagor should be a party to the deed of transfer. A., still 
personating B., joined in executing that deed as a concurring party. 
The deeds of mortgage and transfer contained the usual cove- 
nants (u) . D. subsequently discovered that the mortgage and trans- 
fer deeds were not executed by B., but by A. personating him, and 
he sued C. for return of the transfer money. The Court of first 
instance held that D. was not entitled to a return of the transfer 
money; but, on appeal, ^the case was held to be one of a mistake 
of fact under this section, so that C. was bound under s. 65 to 
repay the transfer money to D. The correctness of the reversal 
seems doubtful. On principle D. was not entitled to recover as 
on a total failure qif consideration: for, although the assignment 
passed nothing as a conveyance, it gave D. a title to the debt (for 
which the property was only a security) as against A., who wtis 
clearly estopped from denying his identity with B, for this pur- 
pose; and likewise, by estoppel, a right of action against him on 
the mortgagor’s covenant for title express or implied. Moreover 
D., having required the supposed B.’s concurrence, had not relied 
on any assurance of C.'s as to the reality of the mortgage made 
in the name of B. The fact (as presumably it was) that A. was 
missing or insolvent or both does not affect the legal result. Then 
’as to the Indian Acts, it is obvious that there was no contract 
formed between C. and D. ; but D. paid C. not under the agreement 
hut as consideration for an assignment made in pursuance of it, 
and therefore it does not appear that” s. 65 of the present Act 
applies to thi.s case: neither tfoes anything in the Transfer of 
Property Act seem applicable. 

Specific Performance . — As to the right of a party to resist 
specific performance of a contract on the ground of mistake, see 
Specific Relief Act, s ._26 f a) and (b) an d s. 28 (a.’>. below. 

Rectification. — ^The Couiis will nofT^ify an instrument on 
the ground of mistake unless it is shown that there was an actual 
concluded contract antecedent to the instrument sought to be recti- 
,fied, and that the contract is inaccurately represented in the instru- 
ment, Thus in a Bombay case (w) the plaintiffs chartered a stea- 
mer from the defendants to sail from Jedda on “ the 10th August, 


(t) Sarat Chandra Roy v, Rajoni 
Mohan Roy (1906) 12 C.W.N. 461. 

(«) Ismail Allarakhia v. Dattat- 
raya (1916) 40 Bom. 638; 34 I.C- 
515. 

(v) The report is not dear as to 
this. The judgments, as reported, 


are not satisfactoiy. Clare v. Lasnb 
(1875) L.R. 10 C.P. 334, is in 
favour of the decision below and the 
opinion expressed in the text, but 
might be distinguished. 

(w) Haji Abdul Rahman Allo- 
rakMa v. The Bombay and Persia 
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1892 (fifteen days after the Haj)," in order to convey pilgrims Ss. 20, 21. 
returning to Bombay. The plaintiffs believed that “ tJie 10th 
August, 1892,” corresponded with the fifteenth day after the Haj, 
but the defendants had no belief on the subject, and contracted 
■only with respect to the English date. The 19th July, 1892, and 
not the 10th August, 1892, in fact corresponded with the fifteenth 
day after the Haj. On finding out the mistake the plaintiffs sued 
the defendants for rectification of the charter-party. It was held 
that the agreement was one for the 1 0th Augus t. 1892; that the 
mistake was not mutual, but on the plaintiffs^^irt ^nly ; and, 
therefore, that there could be no rectification. >The Court further 
expressed its opinion^ that even if both the parties were under the 
mistake, the Court would not rectify, but only cancel, the instru- 
ment, as the agreement was one for the 10th August, 1892, and 
that date was a matter materially inducing the agreement. See 
also Specific !^llef Act, Ch. Ill, below, and the undermentioned 
case , 

Compensation, — ^Note, in connection with the present section, 
the provision of s.^ that when an agreement is discovered to be 
void any person who has received any a dvantage under the agree- 
ment is bo und to restore i t. or to make compensation for it, to the 
person tronT whom he received it. It is or should be elementatry 
learning that a deficienqr m quantity of land (or anything) sold 
which can be adequately dealt with by compensation does not come 
within this section at all (y). 


2 1 . A coiitract is not voidable because it was .caus- 
ed by a mistake as to any law in force 
Effect of mistakes jjj British India; but a mistake as to a 
as to law. force in British India has the 

same effect as a mistake of fact. 

After the establishment of the Federation of India 
this section applies Jn relation, to Central Acts made for a 
Federated State as it applies to laws in force in .British 
India (s). 

Ittusiralion. 


K and B. make a contract srounded on the erroneous belief that a 
particular debt is barred by the Indian Law of Limitation. The contract is 
not voidable (a) , 


Steam Namgation Co. (1892) 16 
Bom. 561; followed in U Shwe 
Thaung v. U Kyam Dm 125 I.C. 
2S9; A.I.R. 1930 Rang. 12. 

(«■) Madktvji V. Rawftath (190o; 
SO Bom. 457. 

17 


(y) U Pan V. Mating Po Ttt 
100 I.C. 327; S Bur.L.J. 

206. 

(*) This paragraph was inserted 
by the A. O. ' 

(a) There was a second illustra- 
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The general language of this,secltt)n represents with approxi- 
mate fidelity the current doctrine of text-books down to the time 
when the Act was framed, namely, that relief is not given against 
mistake of law. However,, modem ajithority has shown that the 
doctrine in question is not acceptable without rather large qualifi- 
cations which, it is apprehended, Indian practitioners cannot safely 
neglect. Certainly mistake of law does not universally or gene- 
rally invalidate transactions in which it occurs; hut neither doeSi 
mistake of fact. A man cannot go back upon what he has deli-, 
berately done— not to speak of excusing himself from liability for 
a wrongful act or offence^merely because he alleges that he acted' 
under a misapprehension of the law. It is citizen ’s business to 

Icnow, by taking professional advice or otherwise, so much law 
as concerns him for the matters he is transacting. No other gene- 
ral rule is possible, as has often been observed, without offering 
enormous temptations to fraud. Nevertheless in England, at any 
rate, "it is not accurate to say that relief can never be given in 
respect of a mistake of law ” (&) ; for where the mistake is so 
fundamental as to prevent any real agreement "upon the same thing 
in the same sense ” (s. 13, above) from being formed, it is imma- 
terial of what kind the mistake was, or how brought about. And 
in India-it does not seem that the present section was intended to 
give validity to any apparent agreement not satisfying the condi- 
tions of real conseht as laid down in ss. 10 and 13. Moreover, it 
is to be observed that the existence of particular private rights is- 
matler of fact, though depending on rules of law, and for most 
civil purposes ignorance of civil rights — a man’s ignorance that 
he is heir, to such and such property, for instance — is ignorance of 
fact. A man’s promise to buy that which, unknown to him, al- 
ready belongs to him is not to be made binding by calling his 
error as to the ownership a mistake of law (r). There seems to 
be nothing to prevent the Indian Courts from following English 
authority in cases of this kind, as in fact the Calcutta High Court 
has done (d). A. agreed to take a, lease from B. of certain lands 


tion to this section; "A. and B. 
make a contract grounded on- an 
erroneous belief as to the law regu- 
lating bills of exchange in France, 
The contract is voidable.” In this 
illustration voidable was an obvious 
slip for void, which is required botli 
by legal principle and by the express 
terms of s. 20. If there is really a 
common mistake on an essential mat- 
ter of fact there Is no contract at 
all, so the illustration was at best out 
of place. It was struck out by ,the 
Repealing and Atntoding Act, 1917. 

(b) AUcard v. Walker fl896] 2 
Ch. 369, 381, per Stirling J. 


(f) See Cooper v. Phihhs "(1867) 
L.R? 2 H.L. 149, 170; Kudmmr 
Lime & Stone Co. v. Secy, of State 
(1936) 16 Pat. 159; 166 I.C. 966; A 
I.R. 1937 Pat. 65. 

(<i) Ram Chandra v. Gmesh 
Chandra (1917) 21 C.W.N. 404 ; 39 
I.C. 78. See Appavoo Cheiiiar v. 
S.I.R. Co. A.I.R. 1929 Mad. 177; 
114 I.C. 358, principle fully acknow- 
ledged,^ but the mistake of paying a 
surcharge for railway carriage not 
really authorised by the regulations 
was held to be a pure mistake of 
general law. 
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including mineral rights for coal mining operations;. it was pro- g 21 
vided that B. should make out a good title to the property. The 
lease was held by. B. on a tenure which was believed by both A. and 
B. at the date of agreement to carry with it mineral rights. A. mnHp 
several payments in advance to B., but later when a decision of 
the Privy Comicil and a decision of the Calcutta High Court threw 
very grave doubts upon this understanding of the law, A. refused 
to carry out the agreement, and sued B. for refund of advances. 

It was held following the principle of Cooper v. Phibbs (e) that 
the case was one of a common mistake as to a matter of fact, and 
that the agreement was void under s. 20,*and A. was entitled to a 
refund of the advances made by him. (See s. 65, below.) 

Again, the section does not say that misrepresentation, at any 
rate wilful misrepresentaticm, of matter of law, may not be ground 
for avoiding a contract under s. 17 or s. 18. 

As to the second clause of the section, British Indian juris- 
prudence has adopted the rule of the Common ]»,aw that foreign 
law is a matter of fact, and must be proved or admitted as sucli, 
though the strictness of the rule has been somewhat relaxed by the 
Evidence Act (/). Accordingly the statement or finding of any 
foreign law on which the Court proceeds in a given case is no 
more binding on the Court in any future case, even apart from the 
possibility of alteration in the law in question, than any other deter- 
mination or assumption as to matters of fact. 

The cases in which the present section has actually been ap- 
plied have been fairly simple. Thus .where a mortgage bond pro- 
vided that if the mortgagor failed to redeem the mortgaged pro- 
perty within eight years the mortgagee should be the owner of the 
property, and the mortgagor, being unable to redeem, executed an 
absolute transfer of the property to the mortgagee, and put him 
in- possession, it was held that a purchaser from the mortgagor of 
the equity of redemption subsequent to the date of the transfer 
was not entitled to redeem, even though the mortgagor might have 
been ignorant of his right to redeem the mortgage notwithstanding 
the clause in the mortgage precluding him from doing so (g). 

Here there was a complete conveyance and transfer of possession 
from the mortgagor to the mortgagee. But if the matter had rest- 
ed in contract only, and there was no transfer of the mortgaged 
property, the mortgagor would have been entitled to redeem the 
mortgage, on the principle “ Once a mortgage, always a mort- 

(e) See supra, note (c) . try and to contain any such law, and 

(/) Indian Evidence Act, 1872, any report of a ruling of the Courts 
s. 38: "When the Court has to form of such country contained in a book 
an opinion as to a law of any conn- purporting to be a report of such 
try, any statement of such law con- rulings, is’ relevant.” 
tained in a book purporting to be (g) Vishnu Sakharam v. Kashi- 
printed or published under the autho- noth (1886) 11 Bom, 174. 
rity of the Government of such coun- 
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gage.” There would have been no consideration for a promise to 
transfer the property to the mortgagee, and the question whether 
there was any mistalce, and, if so, whether of fact or law, would 
really have been superfluous. 

An erroneous belief that a widow forfeits by her remarriage 
the rights of an occupancy tenant tmder the N.-W. P. Tenancy 
Act (A), to which she has succeeded on the death of her first 
husband as his heir, is a mistake of law, and a contract grounded 
on such belief is not voidable, though the. mistake may be common 
to both the parties to the contract (t). Similarly, an erroneous 
belief that a judgment-debtor is boimd by law, to pay interest on 
the decretal amount, though no interest has peen awarded by the 
decree, is a mistake of law, and a contract grounded on such belief 
is not voidable. Such a belief is not a belief as to a matter of fact 
essential to the agreement within the meaning of s. 20 : the Privy 
Council so held in Seifi Gokul Dass v. Murli (/). This is diffi- 
cult to reconcile ;(vith a decision of the Bombay High Court that 
a contract founded upon the erroneous belief that a judgment- 
debtor is bound by law to pay interest on the decretaJ amount, 
though no interest has been awarded by the decree, was void under 
s. 20, as being a contract entered into under a mistake as to a 
matter of fact essential to the agreement {k). It was said in that 
case that such a mistake was “ a mistake as to the private rights 
of the parlies and as’ such a mistake of fact.” That such a mis- 
take is not a mistake of fact, but one of law, Is abtmdantly clear 
from Seth Gokul Boss's case, where their Lordships said: ” There 
was, no doubt, a mistake of law on the part of the defendants in 
supposing that execution could be issued for interest upon the 
amount decreed from the date of the decree to the date of reali- 
sation, no such interest having been awarded by the decree. But 
that mistake appears to have been common not only to the plaintiff 
and the defendants, but also to the [Court which made the order 
of attachment] (0- 


22. A contract is not. voidable merely because it 
Contract caused by ^as causcd by dne of the parties to it 
mistake of one party being under a mistake as to a matter of 

as to matter of fact, 


At this day this section may seem open to the remark that it 
contradicts a proposition which no competent lawyer would think 


ih) See now the Il.P. Tenancy 
Act, 1939. 

(i) Sabtftan Bi&i "v. Modfco Lat 
<1907) All.W.N. 197. 

(f) (1878) S I.A. 78; 3 Cal. '602. 
\k) liaraym v. Raoji (1904) 6 
Bom.L.R. 417. 

(0 (1878) 5 I.A. 78, at p. 84; 3 


Cal. 602, at p. 608. If a mortgagee 
advances money under the erroneous 
belief that a prior rmregistered mort- 
gage deed would not take precedence 
even if registered subsequently, he 
cannot avoid the mortgage tran- 
saction: Jowand Singh v. Swivm 
Singh A.I.R. 1933 Lab. 836. 
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of asserting. But when the Act was framed it was not obviously Ss. 22, 23. 

superfluous ; for strange things had been said within the foregoing 

ten years or thereabouts by one or two of the Judges of the Court 

of Chancery, and lawyers practising in the Courts, as they then 

were, of Common Law were not expected to have any knowledge 

of equity, and regarded the doctrines laid down in the name of 

equity by Vice-Chancellors as mysteries which did not concern 

them. 


As an illustration of the rule, Ha/i Abdul Rahman AUarakhia 
V. The Bombay and Persia Steam Navigation Co. (m), cited in 
the commentary on s. 20, “ ratification ”, above may be referred to. 

. /23. T he consideration or object of an agreement }$ . 


What considera- lawful, tinlcSS 
tions and objects are it is forbidden by law ; or 
lawful and, what not. ^ 

milted, it would defeat the provisions 
of any Jaw; or is fraudulent; or - 


involves or implies injury to the person or property of 
another; or 

v/the Court regards it as immoral, or opposed to pub- 
lic policy. 

In each of these cases, the consideration or object of 
an agreement is said to be unlawful. Every agreement of 
which the object or consideration ?s unlawful is void. 


^ Illustrations. 

(a.) A. agrees to sell his house to B. for 10,000 rupees. Here B.’s 
promise to pay the sum_ of 10,000 rupees is the consideration for A.’s 
promise to sell the house, and A.'s promise to sell the house is the conside- 
ration for B.'s promise to pay the lO.tKxi mpees. These are lawful v 
considerations. 

■ (b)*^A. promises to pay B. 1,000 rupees at the end of six months if C., 
who owes that sum to B., fails to pay it. B. promises to grant time to C. 
accordingly. Here the promise of each party is the consideration for the 
promise of the other party, and they are I wful cons idera tions.-^ 

(c) A, promises, for a certain sum paid to him by B., to make good to 
B. the value of his ship if it is wrecked on a certain voyage. Here A.’s 
promise is the consideration for B.'s payment, and B.'s payment is the 
consideration for A.’s promise, and these are lawful considerations. 

(d) A, promises to maintain B.’s, child, and B, promises to pay A. 
1,000 rupees yearly for the purpose. Here the promise of each party is the 
consideration for the promise ot the other party. They are lawful 
considerations. 


(w) (1802) 16 Bom. S6l. 
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S. 23. ^ (®) A., B. and C. enter into an agrcemcht lor the division among them 

of gains acquired, or to be acquired, by tliem by fraud. The agreement is 
void, as its object is unlawful. 

•'(f) A. promises to obtain for B. an employment in the public service, 
and B. promises to pay 1,000 rupees to A. The agrecraeiil is void, as the 
consideration for it is unlawful. 

(g) A., being agent for a landed proprietor, agrees Cor money, without 
the knowledge of his principal, to obtain for B. a lease of land belonging 
to his principal. The agreement between A. and B. is void, as it implies 
a fraud by concealment by A., on his principal. 

(h) A. promises R. to drop a prosecution which he has instituted 
against B. for robbery, and>B. promises to re.store the value of the things 
taken. The agreement is void, as its object is unlawful. 

(i) A.’s estate is sold for arrears of revenue 'under the provisions of 

an Act of the Legislature, by which the defaulter is prohibited from pur- 
chasing the estate. B., upon an understanding with A., becomes the pur- 
cliaser, and agrees to convey the estate to A. upon receiving from him the 
price which B. has paid. The agreement is void, as it renders the transaction, 
in effect, a purchase by the defaulter, and would so defeat the object of the 
law (h). •’ 

(j) A., who is B.’s mukhtar, promises to exercise his influence, as 
such, with B. in favour of C., and C. promises to pay 1,000^ rupees to A. 
The agreement is void, because it is immoral (o). 

^(k) A. agrees to let her daughter to hire to B. for concubinage. The 
agreement is void, because it is immoral, though the letting may not be 
punishable under the Indian Penal Code. 


Unlawful Objects. — By s. 10 an agreement is ti contract {f.e. 
enforceable) only if it is made for a lawful Consideration and 
with a lawful object. The present section declares what kinds of 
consideration and object are not lawful. Its phraseology is not 
happy (/>) . Properly we speak of the consideration for a promise, 
not the consideration of an agreement. If I agree to sell you a 
piece of land for Us. 20,000, my promise to convey the land is the 
consideration for your promise to pay the price, and your promise to 
pay the price is the consideration for my promise to convey the 
land. There is nothing that can be called the consideration of 
the agreement between us as a whole. If we read “ promise ” for 
" agreement,” the text becomes clearer; and s. 2 (e) (see com- 
mentary thereon, above), though that sub-section is itself not as 
dear as might be desired, appears to warrant us in, doing this. 
See also illustration (a) to the present section, 

The word ” object ” in this section was not used in the same 
sense as ” consideration,” but was used as distinguished from 


(») See Mohan Lai v. Udai Naroj 
ym (1910) 14 C.W.N. 1031; 7 I.C 
2, which is a parallel case. 

(o) See Manikka Mooppaniir v. 
Pern Mimiyandi A.I.R. 1936 Mad. 
541; 70 Mad.L.J. 724; 164 I.C. 31. 

(p) The illustrations correspond 


very nearly to those framed by the 
Law Commissioners in the first 
draft, cl. 10. The text is quite dif- 
ferent. See Nathusa Pasusa v. 
Munir Khan (1943) Nag. 42; A.I. 
R. 1943 Nag. 129. 
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"consideration,” and meant "purpose” or "design.” It was g 28 
so observed in a case where A. had agreed to sell goods to B., and 
B. while in insolvent circumstances assigned the benefit of tihe con- 
tract to his brother-in-law C for a consUeraiion of Rs. 100, the 
object both of B. and C. being to defraud B.’s creditor?. It was 
said that the consideration for the assignment, namely, the sum of 
Rs. 100, was lawful, but the object was unlawful, as it was to 
defeat the provisions of the Insolvency Act (g). 

With regard to a consideration being forbidden by law, it is 
to be observed that, where the consideration is a promise, it may 
be forbidden in one of two distinct senses. The promise may be 
of something which? it would be unlawful to perform ; and here it 
is perhaps simpler to say that the object of the agreement, namely, 
the unlawful performance, is forbidden. Sometimes, on the other 
hand, although there is nothing unlawful in performing the pro- 
mise, a positive rule of law, founded on reasons of general expe- 
•diency, will not suffer any legal obligation to ai1<5e from a promise 
of that kind. So it is in the cases of wagers, and of agreements in 
restraint of trade outside the limited sanction given to them. Tn 
such cases we shall say that the object oi the agreemmt is not un- 
lawful if by " object ” we mean ie actual performance but we 
shall say that it is unlawful if by " object ” we mean the creation 
of an obligation to perform the things promised. This ambiguity 
is not cleared up by anything in the language O'! the Act It does 
not, however, seem material for any practical purpose. 

There is another possible reason, however, for the use of the 
word " consideration ” A man may enter into a contract lawful 
''in itself, and perform it in such a manner or by such means as to 
violate some distinct requirement or prohibition of the law. By 
so doing he may deprive himself of any claim to recover on the 
other parly’s promise to pay for his work, and this whether the 
other party knew anything beforehand of his unlawful _ action or 
not. Now in an agreemeat by mutual'promises each of the pro- 
ifiises is, properly speaking, the consideration, and the only consi- 
deration, for tihe other; but in discussing the subsequent duties of 
the parties as to performance the word " consideration ” is some* 
times applied, in a loose and extended sense, to those cases where 
the duty of performance on the one part ts, according to the origi- 
nal intent of the agreement, conditional on previous or simultaneous 
performance on the other. In this inaccurate But not iracommon 
^ sense it may be said that, when a promisor who might have per- 
formed his promise lawfully performs it unlawtully, the considera- 
tion for the reciprocal promise becomes unlawful ; and the language 

(g) Jaffer Meher Ah v. Budge v. Yamanappa Sahu A. I R. 1933 
Budge Jute Mills Co. (1906) 33 Cal. Bom. 209; 35 Bom.L.R. 345; Malta 
702, 710; S.C. on appeal (1907) 34 Jaggtlodu v. Malta Bymvima AI.R- 
Cal. 289. See also Sahava Yellappa 1941 Pat. 349. 
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.S. 23. 0^ -A-Cl may have been designed to cover such cases. A typical 

English example is Bensley v. Bignold (>•), where a printer, having 
put a false imprint on a pamphlet, instead of his true name and 
address, as required by statute, was not allowed to recover the price 
of his work. It does not appear whether the defendant was a 
party to the falsification or not, or for what purpose it was done. 
Here a personal and quasi-penal disability is imposed ofl the plain- 
tiff for reasons of general policy without regaid to the original 
character of the agreement, and with -the result of conferring cor- 
responding gain on the defendant, whose deserts may be no better 
in themselves. Practicall3f‘It is convenient to treat these cases under 
the head of unlawful agreements, as the broad principles and the 
results are the same. 

Unlawful intention, like negligence, is not presumed by the 
law, nor is any man expected to presume it without evidence. 
Therefore, if a contract can ou the face of it be lawfully perform- 
ed, the existence of an undisclosed intention by one party to per- 
form it unlawfully, or use it as part of an unlawful scheme, will 
not disable the other party from enforcing it, at any rale by way 
of damages; and if the construction is doubtful, that construc- 
tion which admits of a lawful performance is to be preferred. 
Again, if t here exists or a rises a legal, jm£^menl,_unknown to the 
t ime of contracting, to_ the ;^rf pnnance" of_ a con- 
tra ct rnlffe mann er \y]ych_o|herwjse would .have been J.fi^most 
^viousrtlus will not of itself avolB the con^actlf it can still be 
^stantially performed* without~brealdng the law (j). 6ul if both 
i^rties in tact contein^alc an unlawful mamicr of performance, 
the case falls within the rule " that a contract lawful in itself is 
illegal if it be entered into with the object that the law should be 
violated ” (j). A contemplated unlawful or immoral use of pro- 
perty (inclurfing money) to be obtained under a contract is an un- 
lawful object within the meaning of this rule, and this whether 
such use is part of the bargain dr not, and whether tlie party sup- 
plying the property is to be paid out of the profits of its unlawful 
use or not. If both parties know of the wrongful or immoral in- 
tention, the agreement is void; if the party who is to furnish the 
property does not know of it, the contract is voidable at his option 
when he discovers the other party's intent. This is well settled 
both by English (f) and Indian («) decisions. 


(r) (1822) S B. & Aid. 3SS, 24 m possession cannot be set aside on 
R.R, 401. this ground: Ayerst v. Jenkins 

is) Waugh v. Morris (1873) L. (1873) L.R. 16 Eq. 275; Alexander 
R. 8 Q.B. 202; see especially at pp. v. Rayson [1936] 1 K.B. 169. 
207,208. («) Pragikl v. Ratm Lai A.I.R. 

(0 B.g., Pearce V. Brooks (1S66) 1931 All. 458; 131 I.C. 546; Shaha- 

L.R. 1 Ex. 213; Smith v. White buddin Sahk v. Venkatachalam A. 
(1866) L.R. 1 Eq. 626, But a I.R. 1938 Mad. 911; (1938) 2 Mad. 
transfer of property once executed L.J. 523. - 
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Au agreement may be rendered unlawful by its connection with ' S. 23. 
a past as well as with a future unlawful transaction. Thus the | 
giving of security for money purporting to be payable under an . 
agreement whose purpose was unlawful is itself an unlawful object, . 
even though it was not stipulated for by the original agreement (w). ' 

In a Calcutta case property was leased for the purpose of carr)dng 
on oi'ganized prostitution. The lessee deposited a sura of money 
with the lessor for which the lessor subsequently passed a promis- 
sory note. The suit on the promissory note was dismissed on the 
ground that a bond or other instrument connected with an illegal 
agreemenf could hot be enforced XuS). *■' 

With regard to the tendency of an agreement to ‘ ‘ defeat the 
provisions of any law,” these words must be taken as limited to 
defeating the intention which the Legislature has expressed, or 
which is necessarily implied from the express terms of an Act. 

It is unlawful to contract to do that which it is unlawful to do; 
but an agreement will not be void merely becaflse it tends to de- 
feat some purpose ascribed to the Legislature by conjecture, or even 
appearing, as matter of history, from extraneous evidence, such as 
legislative debates or preliminary memoranda not forming part of 
the enactment. It is not defeating the provisions of a law to lake 
advantage of the lack of any provision for some particular case. 

If the enactment as it stands is intelligible, the Court cannot assume 
that the omission was not intended. 


An agreement entered into with a fraudulent objpet is a parti- 
cular species of the genus of agreements contemplating or involv- 
ing injury to the person or property of another. The general term 
” injury ” means criminal or wrongful harm. Evidently there is 
' nothing unlawful in agreeing to carry on a business lawful in it- 
self, though the property of rivals in that business may, in a wide 
sense, be injured by the consequent and intended competition. 

There is no department of the law in which the Courts have 
exercised larger powers of restraining individual freedom on 
grounds of general utility, and it is impossible to provide in terms 
for this discretion without laying down that all objects are unlaw- 
ful which the Court regards as immoral or opposed to public policy. 
The epithet '' immoral ” points, in legal usage, to conduct or pur- 
poses which the State, though disapproving them, is unable, or not 
advised, to visit with direct punishment. " Public policy ” points 
to political, economical, or social grounds of objection, outside the 
common topics of morality, either to an act being done or to a pro- 
mise to do it being enforced. Agreements or other acts may be 


(w) Phher v. Bridges (18S4) 3 
E. & B. 342 ; 97 R.R. 701, Ex. Ch.; 
Geere v. Mare (1863) 2 H. & C. 
339; 133 R.R. 707. This doctrine 
lias been extrajudicially criticised, 
but seems quite sound. 


(m) Kali Kumari v. Mono Mohini 
A.I.R. 1935 Cal. 748; 160 I.C. 212. 
The decision, Liladhar v. Smderlal 
A.T.R. 1932 Nag. 32; 136 I.C. 875, 
seems' to be of doubtful validity. 
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contrary to the policy of the law without being morally disgrace- 
ful or exposed to any obvious moral censure. 

English authorities on the subject of agreements being held 
unenforceable as running counter to positive legal ‘prohibitions, to 
morality, or to public policy, are extremely voluminous and various. 
Many of them are inapplicable to the circumstances of British 
India; not that the elementary rules of law or morality differ in 
substance in England and in India, but because under the conditions 
of Indian manners and society such facts as are dealt with by cer- 
tain classes of English decisions do not occur. References to 
some of the English cases on matters of general interest will be 
found in the judgments of Indian Courts digested below. Some 
topics, on the other hand, are still of practical importance in India, 
though they are obsolete or all but obsolete in England. We 
proceed to discuss the several heads of the section with reference 
to the Indian authorities. 

" Forbidden "by law.” — ^An act or undertaking is equally for- 
bidden by law whether it violates a prohibitory enactment of the 
Legislature or a principle of miwrilten law. But in British India, 
where the criminal law is codified, acts forbidden by law seem 
practically to consist of acts punishable under the Penal Code and 
of acts prohibited by special legislation, or by regulations or orders 
made under authority derived from the Legislature, parties are 
not, as a rule, so foolish as to commit themselves to agreements 
to do aiything obviously illegal, or at any rale to bring them 
into Court; so the kind of question which arises in practice 
under this head is whether an act, or some part of a series of 
acts, agreed upon between parties, does or does not contravene 
some legislative enactment or regulation made by lawful autho- 
rity. The decision may turn on the construction of the agree- 
ment itself, or of the terms of the Act or other authoritative 
document in question, or on both. In particular it may, have to 
be considered whether the intention of the legislator was„ to pre- 
vent certain things from being done, or only to lay down terms 
and conditions on which they might be done. It is easy to say 
that properly drawn Acts or Regulations ought to leave no doubt 
on that point, but experience has shown that such doubts are 
possible and have not been uncommon. Broadly speaking, that 
which has been forbidden in the public interest cannot be made 
lawful by paying the penalty for it; but an act which is in itself 
harmless does not become unlawful merely because some collateral 
requirement imposed for reasons of administrative convwience has 
been omitted. There was a time when the English Courts almost 
f^[arded it as meritorious to evade statutory regulations, and 
encouraged evasions of them by fine distinctions; but that attitude 
is long out of date, and examples of it cannot now be taken as 
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It is possible for a statute to attach' a penalty to making a par- g 
licular kind of' agreement, and at the same time to provide that such 
an agreement, if made, shall not be, therefore, void. We do not 
know of more than one such case in England (dr), or of any in 
British India. 

Cases under this head have arisen principally in connection with 
Excise Acts, and they have almost all been decided with reference 
to English law. The principles may be staled thus: " When condi- 
tions are prescribed by statute for the conduct of any particular 
business or profession, and such conditions are not observed, agree- 
ments made in the course of such business or profession are void 
if it appears by the "'context that the object of the Legislature in 
imposing the condition was the maintenance of public order or safety 
or the protection of the persons dealing with those on whom the 
condition is imposed ; [but they] are valid if no specific penalty is 
attached to the specific transaction, and if it appears that the condi- 
tion was imposed for merely administrative purposes, e.cj., the con- 
venient collection of the revenue ” (y). 

The High Court of Bombay acted on these principles (r) 

, where the question arose whether an agreement by a lessee of 
tolls from Government under the Bombay Tolls Act, 1875. to sub- 
let the tolls was valid and binding between the lessee and sub-lessee. 

S. 10 of the Act empowered the Government to lease the levy of 
tolls on such terms and conditions as the Government deemed de- 
sirable. One' of the conditions of the lease was that the ^lessee 
should not sublet the tolls without the permission of the Collector 
previously obtained, and another condition empowered the Collec- 
tor to impose a fine of R.s. 200 for a breach of the condition. The 
lessee sublet the tolls to the defendant without the permission of 
the Collector, and then sued him to recover the amount which he 
had promised to pay for the sublease. It ivas contended on behalf 
■of the defendant that the sublease was unlawful, as it was made 
without the permission of the Collector, and that the le.ssce was 
not therefore entitled to recover the amoimt claimed by him. But 
this contention was" overruled. Parsons J., after citmg the pas- 


(*■) See Pollock, Contract, llth 
ed., 277. Failure to observe special 
registiy rule.s by the parties to a 
transfer of property does not make 
it unlawful: Mauny Ye v. M.A.S. 
Firm (1928) 6 Ran. 423; 111 I.C. 
105. The Special Marriage Act, 
1872, s. 16 (contrast s. 15) and the 
'Child Marriage Restraint Act, 1929 
(commonly called the Sarda Act), 
s. 4, impose penalties on the solem- 
nization of certain marriages but do 
not in terms declare that the mar- 


riages are not void, though that is 
the effect of the Acts. 

(y) Pollock, Principles of Con- 
tract, llth ed., 275. 

(s) Bhikanhhai v. Hiralal (1900) 
24 Bom. 022; followed, Abdullah v. 
Allah Diya (1927) 8 Lah. .110; 100 
I.C. 846; A.I.R. 1927 Lah. 333; 
/ifmgwaiit Genufi v. Ganydbisan 
(1941) Bom. 71; 42 Bom.L.R. 750; 
191 I.C. 806: A.I.R. 1940 Bom. 
369, where the authorities arC 
reviewed. 
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S. 23. sage set forth above, said: “ In our opinion this case falls within 
the latter class, because the statute itself does not forbid or attach 
a penalty to the transaction of subletting, but merely gives power 
to impose a condition, under which it can be forbidden should the 
Collector see fit to do so for what can be only purely administra- 
tion purposes. The Act imposing tolls is an Act passed for the 
benefit of the revenue and not an Act for the protection of public 
morals.” Ranade J, said: “ As a general rule, the law does not 
forbid things in express terms, but imposes penalties for doing them, 
and the imposition of such penalties implies prohibition, and an 
agreement to do a thing so prohibited is unlawful under section 23 
of the Contract Act. As no penalties are prescribed under the 
[Tolls] Act, the agreement does not fyrima facie fall under the Isl 
clause of section 23.” Similarly where the lessee of a ferry under 
the Madras Ferries Act, 1890, transferred the ferry to the defend- 
ant without the permission of the Collector as required by the 
terms of the leas*, it was held that the transfer was not for that 
reason unlawful, as neither the Act nor any rule framed under the 
Act prohibited such transfer. In such a case, though the trans- 
fer may be invalid against Government, it is valid as between the 
transferor and transferee (a). Similarly where a license to cut 
grass was given by tlie Forest Department under the Forest Act, 
1878 (&), and one of the terms of the license was tliat the licensee 
should not assign his interest in the licence without the permission 
of the Forest OflScer, and a fine was prescribed for a breach of this 
condition, it was held that there being nothing in the Forest Act to 
make it obligatory upon the parties to observe the conditions of 
the license, the assignment would be binding upon the parties, 
though it was competent to the Forest Officer to revoke the license 
if he thought fit to do so (c). The above Acts, which arc intended 
solely for the protection of revenue, must be distinguished from 
Abkari and Opium Acts, which have for their object the protec- 
tion of the public as well as tte revenue. Thus an agreement to 
sublet a license to sell arrack issued under the Madras Abkari Act, 
1886 (d), or a license to manufacture and sell country liquor granted 
under the Excise Act, 1881 (c), or a license to sell opium issued 
under the Opium Act, 1878 (/), or a license to manufactui'e salt 


(а) Abdulla v. Mamnod (1902) 
26 Mad. 156; Gauri Shmker'v. 
Mwmias AH Kim (1879) 2 All. 411 
[F.B.]. 

(б) See now the Indian Forest 
Act, 1927. 

(e) Naearalli v. Babamiya (1916) 
40 Bom. 64; 30 I.C. 913. 

(d) Thiihi Pakuntdasu v, Bhee- 
mudu (1902) 26 Mad. 430. 

(e) Debi Prasad v. Ritp Ram 


,(1888) 10 All. 577. This Act has 
been repealed by the U.P. Excise 
Act, 1910. As to what amounts to 
a sublease, Radhey Shivarn v. Mewa 
Lai (1928) 116 I.C. 89; A.I.R. 
1929 All. 210; Palepu Narayana- 
timrthy v. Mallapudi Subrahmanyam 
(1928) 114 I.C. 6SS; A.I.R. 1928 
Mad. 119. 

(/) Raghunath v. Natim Hirji 
(1894) 19 'Bom. 626. 
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under the Bombay Salt Act, 1890 (g), without the permission of the « 
Collector, is illegal and void, the sublease in each case without such 
permission being prohibited by statute, and no suit will lie to re- 
cover any money due or any sum deposited under such an agree- 
ment. The result is the same where the holder of such a license 
does not actually sublet or transfer the license, but does an act 
which amounts to a sublease or a transfer, as where he sells his 
business in an excisable article in consideration of a money payment 
with leave to the purchaser to carry on the business in his name, 
and obtains an indemnity from the purchaser against all loss, claims 
and demands in respect of the business. In that case he cannot 
recover frdm the purchaser either the consideration money or pay- 
ments made by him^ for debts contracted by the purchaser in the 
business and covered by the indemnity (h). Similarly, a partner- 
ship agreement entered into in violation of the terms of a license - 
granted under the Bombay Abkari Act, 187^, which prohibited the 
licensee from admitting any partner in the business, the violation 
being punishable under the Act, is void as forbiddhn by law (i) ; and 
if a person, being aware of this prohibition, does join as a partner, 
and advances capital for that purpose, he cannot i-ecover back the 
amount" advanced (/). Where a rule framed under the Madras 
Abkari A^t, 1886, prohibited, on pain of a fine, die holder of a 
license. for the sale of toddy from being interested in the sale of 
arrack and the holder of a license for the sale of arrack from 
being interested in the sale of toddj^, it was held that an agree- 
ment of partnership in the business of selling arrack and toddy 
entered Into between a holder of a license for the sale of toddy 
and the holder of a license for the sale of arrack was void, and 
that neither party could sue the other for the recovery of money 
due to him- in respect of the partnership (k). 

But a condition prohibiting the licensee from “ selling, trans- 
ferring or subletting ” has been held not to prohibit the licensee 
from admitting partners in the business to which the license re- 
lates (/). The same has been held of a condition prohibiting the 
licensee from *' subletting, selling, mortgaging or otherwise alienat- 


(ff) Ismalji V. Raffhmalh (1909) 
33 Bom. 636; Rahiabibi v. Gangad- 
haf (1922) 24 Bom.L.R, 111; 66 
I.C. 393. 

(A) Behan Lall v. Jagodish Chun- 
4er (1904) 31 Cal. 798. 

(») Hormasji v, Pesianji (1887) 
12 Bom. 422. In a later Punjab 
case it was held that a partnership 
agreement by a licensee under the 
^cise Act, 1896 (now repealed, see 
Punjab Excise Act, 1914), was not 
void under this section, as it did not 
contravene any of the rules framed 
under that Act: Bisheshar Das v. 


Govind Ram (1906) Piinj. Rec. 
no. 114. 

(/) Gopalrav v. KaUappa (1901) 
3 Bom.L.R. 164. 

(A) Marudamuthu v. Rangasami 
(1900) 24 Mad. 401. But the ille- 
^ity of a partnership affords no 
reason why it should not be sued: 
Brakmayya v. Hamiah (1920) 43 
Mad. 141; S4 I.C. 45. 

• (/) Garni S hanker v. Mmitas 
Ali (1879) 2 All. 411, 413; Karsmv. 
Catltt (1913) 37 Bom. 320; 19 I.C. 
442. 
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B. 28. whole or in part the privilege gi^anted by this license of manu- 
facturing salt ” (»»). Madras decisions have, however, taken a 
contrary view (»). The sale of fermented liquor without a li- 
cense, such a sale being punishable under the Bengal Excise Act, 
1878 (o), is unlawful, and the vendor is not entitled to recover 
the price thereof from the buyer (j>). 

In a Madras case an agreement by a Madras District 
Municipality by which it fanned out its right to collect fees on 
the slaughter of animals was held void as being ultra vires, so 
that the Municipality could not sue on it. The Court said “ The 
powers of a Corporation must be strictly construed and it is hardly 
too much to say that what is not permitted tq such a body is for- 
bidden ” (q). But this, according to current English authorities, is 
not. accurately expressed. There is no such rule of construction as 
supposed, and acts ultra vires are not forbidden; the attempt to 
do such an act is a nullity (r). Cases on the doctrine of ultra 
vires ai'e not realty relevant to s. 23. 

Agreements to assign or sublet licenses granted under the ex- 
cise laws must be distinguished from agreements to sublet a con- 
tract with a public department (j). Thus in a Bombay case (f) 
the defendant contracted with tlie Executive Engineer of the Pub- 
• lie Works Department to supply materials for the construction of 
' . a public road. One of the conditions of the contract was that no 
work was to be underlet by the contractor without the express 
permission in writing of the Exfecutive Engineer or his duly autho- 
rised agent. Subsequently the defendant, without obtaining the re- 
quisite permission, entered into an agreement witli the plaintiff 
under which the plaintiff was to do the contract work, and the de- 
fendant to pay him all the moneys tliat might be received by him 
■from the Executive Engineer under the contract after deducting 10 
per cent, as the defendant’s profit. It did not appear that the plain- 
tiff knew of the condition, against underletting , contained in the 


fw) Cliampsey Dossa v. Gord- 
Itmdas Kessowji (1917) 19 Bom.L. 
R. 381; 40 I.C. 805. In Ncdain 
Padmoftabham v. Sait Badrimth 
(1912) 35 Mad. 582; 10 I.C. 126. 
it was assumed that the words “ You 
shall not sell, transfer or subrent 
'your privilege," included the admis- 
sion of partners. 

(») Ramanayudu v. Seetfuira- 
ittayya (1934) 58 Mad. 727; 155 I-C. 
544; A.I.R. 1935 Mad. 440 (F.B.); 
Satyala v. Bhogavalli A.I.R. 1935 
Mad. 89S; 158 I.C. 105S. 

. (a) Repealed by the Bengal Ex- 
cise Act, 1909. 

-(^) Boistub Cham v. Wooma 
Chum (1889) 16 Cal. 436. 


(g) Municipal Council, Kumba- 
kO'tKun V. Abbahs Sahib (1913) 36 
Mad. 113; 11 I.C. 669. 

(r) See Pollock,. Principles of 
Contract, 11th ed., 103 sqq, 

(i) The formation of a partner- 
ship by a contractor with the Forest 
Department for executing the work 
under his direction is in itself only 
a matter of agency and nftt a sub- 
letting of his rights contrary to the 
Forest Act : Nukala Veukatanmd- 
ram v. Immidisetty Dhanaraju (1928) 
117 I.C. 298; A.I.R. 1929 Mad. 
689. 

(0 Gatigadharv. Damodar (1896) 
21 Bom. 522. 
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contract. The plaintiff sued the defendant for the balance of money 
due to him under the agreement. It was held that, as the plaintiff ^-"23, 
did not appear to have any knowledge of the restrictive condition 
in the contract, he was entitled to enforce his own contract against 
the defendant. The Court did not consider it necessary to decide 
whether the sub-contract was void as opposed to public policy, 
at the same time intimating its opinion that the sub-contract was 
to be distinguished from the subletting of a license granted under 
the excise laws and intended by the Legislature for the use of the 
licensee only. It was further held that, even if the plaintiff could 
not enforce his contract, he was at all .events entitled under the 
circumstances to receive from the defendant compensation for the 
work and labour of which the defendant had received the benefit. 

“ Defeat the provisions of any law.” — The term “ law ” in 
this expression would seem to include any enactment or rule of law 
for the time being in force in Ilritish India. This branch of the 
subject may thus be considered under three heads according as the 
object or consideration of an agreement is such as would defeat (1) ‘ 
the provisions of any legislative enactment, or (2) the rules of 
Hindu or Mahomedan law, or (3) other rules of law for the time 
being in force in British Jndia (m). 

1. Legislative enactments. — ^Where a less^ of a village from 
a zamindar agreed to collect froin the ryots and pay over to the 
zamindar an annual festival cess up to that time recovered by the, 
zamindar, it was held that the zamindar could not recover from -the 
lessee the amount of the cess collected by him, the cess being of a 
nature prohibited by the Bengal Rent Recovery Act, 1859, s. 10 {v ) . 

Where a tenant agreed by a registered habuliat to deliver to his 
landlord in addition to rent certain agricultural produce, and fur- 
ther t© supply the landlord with a cart and bullocks when necessary, 
and in default to pay the cash value of the said dues along with 
the rent, it was held that the agreement was one to pay cess, and 
was therefore void as being barred by the provisions of the U. P. 

Land Revenue Act, 1901, s. 56 (w). And where the manager of 
a temple at Broach sued the defendant* to establish the right of the 

(«) In A.R.L.P. Firm v. V Po or customary law and that the word 
Kyaing (1939) Rang. 311; 183 I.C. canrtot be so confined. 

673; A.I.R. 1939 Rang. 305 IF.H.], (v) Kamala Kanl GUose v. Kahi 

one member of the Court held that Mahomed (1869) 3 B.L.R.A.C. 44 
“law” in the first paragraph of s. 23 But an agreement to perform defined 
means law enacted by any competent services in lieu of rent is not an 
Legislature, and " law ” in tlie second illegal “ imposition ” on the tenant 
paragraph means personal or ensto- within the Bengal Tenancy Act; 
mary law, basing his opinion on the Radhii Han v. Narettdra Math 
notes to s. 23 in the last edition of Chatterjee (1929) 115 I.C, 34; 49 
this book. It is respectfully sub- Cal.L.j. 189; A.T.R. 1^9 Cal. 224 
mitted that nothing in those notes (w) Sis Ravi \ Asghar Alt (1913) 
can be construed as confining "law” 35 All. 19. 
in the second paragraph to personal 
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S. 23. temple to levy a cess on cotton purchased in Broach and exported 
from it, it was held that, assuming that the defendant impliedly 
assented to pay the cess, the • agreement was unlawful as being 
against the provisions of the Bombay Town-Duties Abolition Act, 
1844, which abolished cesses of every kind not forming part of the 
land revenue {x). Similarly where A. was required under the 
Code of Criminal Procedure (y) to furnish a surety for his good 
behaviour, and B. agreed to become a surety on condition that A. 
would deposit with him the sum in which he was required to go 
bail, and the deposit was made, it was held, in a suit brought after 
the expiry of the period of suretyship, that A. was not entitled to 
recover the deposit from B., as the effect of the agreement was 
to defeat the provisions of the Code by rendering B. a surety only 
in name (js). Likewise, a surety who has given a bail for an ac- 
cused person cannot recover from the accused the bail which has 
been forfeited in consequence of the accused failing to appear 
when required by^thc Court which released him on bail { a) . And 
it is conceived that a suit would not have lain to recover the amount 
of a loan by a British subject to a native prince in India without 
the consent of the Government so long as such loans were prohi- 
bited by the East India Company’s Act, 1797 (now repealed by 
the Government of India Acts of 1915 and 1935). But where an 
agreement is merely “ void ” as distinguished from “ illegal.” c.g., 
an agreement to give time to a judgment debtor without the sanc- 
tion of the Court (h), either party may. on performing his part 
of the contract, enforce the contract as against the other (c). It 
is not illegal to deal with an in-egular unregistered as.sociation in 
ignorance of its character (d). 

The provisions commonly found in statutes relating to insol- 
vency (e) afford further illustrations of the class of agreements 
now under consideration. Thus an agreement by which an in- 


(.*■) Gosvanii Shri Purushotat»ji 
Maharaj v. Rohb (1884) 8 Bora. 
398 

( 31 ) Then Act X of 1872, s. SOS, 
-now Act V of 1898, s. 107. 

(fl) Fateh Siigk v. Satwal Sbigh 
(1878) 1 All. 751. 

(а) Sunder Singh v. Kishen Chand 
(1899) Punj. Rec. no. 1; Bhupati 
Ch, Nandy v. GoJani Ehibar Chow- 
dry (1919) 24 C.W.N. 368; S 6 W:. 
S39; Bur Singh v. Kehru A.I.R. 
1938 Lain 732. 

( б ) Such an agreement was de- 
clared to be void under the Code of 
Civil Procedure, 1882, .s. 257\. Thit 
section is not re-enacted in the Code 
■of Civil Procedure, 1908. 

(f) Bank of Bengal v. VyMwy 


(1891) 16 Bom. 618. See also Abaji 
Siiarain v. Trimbak Munuipulily 
(1903 ) 28 Bom. 66 , 73. 

(d) Appa Dada Pafif v. Ram- 
krishna Vaxndeo Joshi, (19.30) S3 
Bom. 652; 121 I.C. 581; A.I.R. 
1930 Bom. S, 

(e) The “Insolvent Debtors Act” 
which was referred to in tlie earlier 
editions of this work (a reference 
which seems to have escaped the 
notice of earlier editors) has long 
had its place taken by the Presi- 
dency-towns Insolvency ^ct, 1909, 
and by the Provincial Insolvency Act, 
1920, which replaced the Act of 1907 
Tlie earlier cases cited in the notes 
however are still useful guides to 
the legal principles involved. 
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solvtoit who had obtained his personal, but not his final, discharge g 23 
Settled the claim of one creditor without notice to the official assig- 
nee or his other creditors, and by which that creditor agreed not to 
oppose his final discharge, was void as in fraud of the creditors and 
as inconsistent with the policy of the statute then in force (/). 
Similarly a promissory note whereby a creditor secures for him- 
self a larger payment from an insolvent than what he is entitled to 
under a composition deed is void where the other creditors are not 
aware of the arrangement. The same principle applies even though 
the note may have been passed to the creditor by a third party 
if it is done with the insolvent’s knowledge (g). And a composi- 
tion deed whereby a debtor assigned the whole of his property to 
trustees for the benefit of such of his creditors as should sign the 
deed within a certain period is void as against the official assignee (h). 

On like grounds a collusive assignment, of a contract by a party 
thereto on the eve of his insolvency to his brother-in-law with the 
object of defrauding his creditors is void under this section and 
8. 6, cl. (h), of the Transfer of Property Ac?, 1882 (i), as the 
effect of such an assignment is to defeat the provisions of the In 
solvency Act by preventing the benefit of the contract from vest- 
ing in the official assignee (/). An official assignee must not raise 
money for pursuing a suit for the estate by agreeing with credi- 
tors who advance it to give preference to their debts (k), but where 
a discharged insolvent agrees to pay his old debt in consideration of 
the creditor entering into a fresh transaction, the agreement is 
valid (/). 

A mortgage of immovable property belonging to a minor by a 
person holding a certificate of administration in respect of the es- 
tate of the minor under the Minors (Bengal) Act, 1858 (»»), is 
void where it is made without the sanction of the Court, even though 
the mortgage money was advanced to liquidate ancestral debts and 
to save an ancestral property from sale in the execution of a de- 
cree (n). Where a specific kind of land or specific rights in land 
have been declared by the Legislature to be not transferable, a 

(/) Naoroji v, Kajsi Sidick Mirsa (f) Jaffer Meher Alt v. Budge 
(1896) 20 Bom. 636. Budge Jute Mills Co. (1907) 34 Cal. 

{g) Krisknappa Chetti v. Adinmla 289, on appeal from (1906) 33 Cal. 

Mudali (1896) 20 Mad. 84; Mahamad 7CIZ, 

V. Parameswara (1906) 16 Mad.L. (A) Re Purushothamdoss (1927) 

J. 418; Atumal Ramoomal v. Dip- 116 I.C. 125; 55 Mad.L.J. 657; A. 
chand Kessumal (1939) Kar. 147; I.R. 1929 Mad. 385. 

179 I.C. 901; A.I.R. 1939 Sind 33. (1) Doopty v. Chotalal (1938) 

(fc) Mamnohandas V . N. C. Mac- Rang. 19; 174 I.C. 863, A.I.R. 
lead (1902) 26 Bom. 765. 1938 Rang, 11. 

(0 Gause (h) of s. 6 of the (w) Repealed by the Guardians 
Transfer of Property Act provides and Wards Act, 1890, of which see 
that no transfer can be made for an ss. 29 and 30. 

unlawful object or consideration («) Chimtnm Stngh v. Sabran 
within the meaning of s. 23 of the Katef (1880) 2 All. 902. 

Contract Act. 
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transfer of such land or rights in lajnd is void, as to permit 
it would be to defeat the provisions of the law within the mean- 
ing of the section (o). Thus a sale by occupancy tenants of occu- 
pancy rights is void, it being of such a nature that if permitted it 
would defeat tlie provisions of the N.-W.P. Rent Act, 1873 (p). 
Similarly an agreement to transfer the rights of an ex-proprietary 
tenant in a mahal is illegal, as it would defeat the provisions of the 
N.-W.P. Rent Act, 1881, s. 7 (g). But there is nothing in the 
provisions of the latter Act to render an assignment by a lambardar 
of the profits of a mahal unlawful under this section (r) . A usufruc- 
tuary mortgage of an occupancy holding by an occupancy tenant is 
void under this section, for, if permitted, it would defeat the provi- 
sions of the Agra Tenancy Act, 1901, s, 21 (s). Similarly an 
agreement by an ex-proprietar)^ tenant to pay rent for his ex-pro- 
prietary holding at a rate higher than that prescribed by s. 10 of 
that Act, is void, as it would make the provisions of that section 
entirely nugatory ^t). And where an ex-proprietary tenant mort- 
gaged his rights in contravention of s. 7a of the Oudh Rent Act, 
1886, the mortgage was held to be void and the mortgagee was not 
entitled to recover moneys paid under the mortgage (m). If such 
a mortgage debt is redeemed by executing a bond or passing a 
promissoi-y note, both the bond and the promissory note would 
be unenforceable (v). But the Privy Council has held that an 
agreement by the defendants for relinquishment of all their Sir and 
Khudkaslit lands and ex-proprietary rights therein to the plaintiffs 
none of whom were at the date of the agreement proprietors, land- 
holders or co-sharers in the land to be relinquished, and for pay- 
ment of damages for any breach of the agreement by them, is ille- 
gal and void as being in contravention of the policy of the said 
Act (w) . And where a specific individual has been declared, under 
an Act, to be incompetent to transfer land belonging to him a 
transfer of his land by that person is void under this section, and 


(o) Phalli V, Mflfabadal (1883) 
All.W.N. 7 (a case under N.-W. 
P. Rent Act, 1881, s. 9, relating to 
occupancy rights) ; Indar v. Khushli 
(1886) All.W.N. 88 (a case under 
N.-W.P. Land Revenue Act, 1873, 
s. 125, relating to sir land). 

(p) Jhingwri v, Durga (1885) 7 
All. 878. See now the U. P. Land 
Revenue Act, 1901 . 

(g) Kashi Prasad v. Kedar Nath 
Sahu (1897) 20 All. 219. See now 
the U.P. Land Revenue Act, 1901. 

(r) Chadma Lai v. Kishett Lai 
(1894) All.W.N. 17; Bhagwan Das 
V. Bhajju Mai (1894) All.W.N. 
140. 

(A Ram Sarup v. Kishan Lai 
(1907) All.W.N. 76. See now die 


Agia Tenancy Act, 1926. Mukmd 
Lai V, Smita A.I.R. 1931 All. 
461; 132 I. C. 422. 

(f) Prog V. Sifal (1914) 36 All. 
155; 22 I.C. 965. Similaily of a. 
contract for the sale of land coiitia- 
vening the lule against perpetuitie.s : 
Dinkarrao v. Narayen (1922) 24 
Bom.L.R. 449; (1923) 47 Bom. 191. 

(«) Mohammad Mugaffar Husain 
V. Madad AU A.I.R. 1931 Oudh 
309; 132 I.C. 543. 

(®) JaganpMth v. Baij Nath (1936) 
12 Luck. 679; 165 I.C, 587; A.I.R. 
1937 Oudh 150. 

(w) Moti Chand v. Ikram-Ullah 
Khan (1917) 39 All. 173; 39 I.C. 
454. 
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such a transfer cannot be enforced even after removal of the dis- s_ 2S. 
ability (at). And it has been held by the High Court of Madras 
that an agreement by a debtor not to raise the plea of limitation 
is void under this section, as it would defeat the provisions of the 
Limitation Act (y), though not avoided by s. 28 (see notes thereon 
below). But a stipulation for payment of compound interest, 
though not allowed by the Regulations in force in the Santhal 
Parganas (g), is not unlawful within the meaning of the present 
section (a). Nor is an alienation made pending a tcinporai'y in- 
junction under s. 492 of the Civil Procedure Code [now O. 39, 
r. 1] unlawful under this section (6). A loan by a military officer 
to a man under his command is not unlawful as being against 
the law, though such a loan may be against the rules of discip- 
line (e). A compromise of a suit whereby the defendant agrees 
to a mortgage decree being passed against him even in respect of 
a claim not secured by a mortgage is not unlawful or opposed to 
public policy (laf). There is nothing in the Cengal Drainage 
Acts (e) to render invalid a contract between a landlord and his 
tenant by which the latter agrees to pay the former drainage cost 
in respect of land on which rent has for the first time been imposed, 
in consequence of a scheme of worlcs carried out under the Acts 
benefiting it (/). A bond passed by- a ward of the Court of Wards 
is void. But if after the death of the ward, and after the estate 
is released from the Court of Wards, the son of the deceased ward 
obtains a fresh advance from the lender and passes a bond for a 
sum which includes the loan to the deceased, the bond is valid even 
as regards that loan, provided it is proved that the lender refused 
to make a fresh advance unless the son agreed’ to pay also the 
loan made to the father (g).' 


(.v) RadAa Bat v. Kamod Sitigh 
(1908) 30 All. 38 (a case under 
Jhansi Incumbered Estates Act, 1882, 
s. 8, relating to disqualified zamin- 
dars). This Act -was repealed by 
the Bundelkhand Encumbered Estal'is 
Act, 1903 (U.P. Act I of 1903) . 

(y) Ballapraguda v. Thmmana 
(1917) 40 Mad. 701; 35 I.C. 575. 

(g) Regulation III. of 1872, s. 6, 
and Regulation V. of 1893, s. 24. 

(a) Shama Cliaran v. Chttni Lai 
(1898) 26 Cal. 238. 

(b) Manohar Das v. Ram Autar 
(1903) 25 All. 431. 

(c) Asa Singh v, Sadda Singh 
(1873) Punj. Rec. no. 16. 

(d) Bhwvanagiri Subbarayudu v. 
Maradiigula Venkatarainam (1907) 
17 Mad.L.J. 200. 

(e) Bengal Act VI of 1880 and 


Bengal Act II of 1902. 

(/) Jyoti Kwnar v. Hari Dus 
(1905) 32 Cal. 1019. 

(g) Bindeshri Prasad v. Sarjn 
Smgh (1923) 21 All.L.J. 446 ; 73 
I.C. 458. In a partition suit a decree 
was passed against one of the parties 
for Rs. 1,000 for the marriage ex- 
penses of another party. In order 
to evade the Child Marriage Rest- 
raint Act, 1929, the marriage of the 
party in whose favour the decree 
was passed was performed in an 
Indian State, where there was no 
prohibition against such a marriage. 
It was held that the decree could be 
executed for the marriage expenses, 
since the act which the contract was 
designed to promote was legal where 
performed and no question of public 
policy therefore arose; Attanda- 
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39. 23. 2. Rules of Hindu and Mahomedan law. — ^The rules must of 

course be such as are recognized and enforceable by Courts of 
law ; they do not include rules of an exclusively religious character 
which operate in foro conscientiae only. 

An agreement that would defeat the provisions of Hindu law 
would be unlawful within the meaning of the present clause. A 
contract to give a son in adoption in consideration of an annual al- 
lowance to the natural parents is an instance of this class, and a 
suit will not lie to recover any allowance on such a contract, though 
the adoption may have been performed. The Hindu law does not 
recognise in this kali yug* 2 .ny adoption but that of a dattak son, 
and such a son is defined in the Dattaka Chandrika (s. 1, par. 12) 
as a son “ affectionately given by his father or mother.” Besides 
defeating the provisions of the Hindu law, such an agreement 
would involve an injury to the person and pmperty of the adopted 
son, “ inasmuch as, if it could be proved that the boy was. pur- 
chased and not given, it is very probable that the adoption would 
be set aside, and if such adoption were set aside he would not 
only lose his status in the family of his adopting father, but also 
lose his right of inheritance to his natural parents ” (h), 

A contract entered into by Hindus living in Assam, by which 
it is agreed that, in the event of the husband leaving the village in 
which the wife and her friends resided, the marriage shall become 
null and void, is contrary to the policy of Hindu law (i). Again, 
it is a rule of Hindu law that for the fulfilment of the duties which 
the law imposes upon a wife she must reside with her husband 
wherever he may choose to reside. An "agreement, therefore, by 
a Hindu husband that he will not be at liberty to remove his wife 
from her parents’ abode to his own abode is illegal, as tending 
to defeat the rule and being opposed to public policy. An agree- 
ment of this kind is no defence to a suit by the husband for the 
restitution of conjugal rights and a decree directing the wife to live 
with him at his house (/). 


ramayya v. Subhayya A.I.R. 1940 
Mad.' 901; (1940) 2 Mad.L.J. 3S3; 
sed quaere, for an act may be con- 
trary to public policy, though not 
within the criniinal law, and the 
policy of the Legislature -wa-s cer- 
tainly to prohibit such marriages so 
far as possible, even though tliey 
were not made criminal if perform- 
ed outside British India. Tlie deci- 
sion can however be supported on 
another ground, that the executing 
court could not go behind the decree. 

(h) Eshan Kishore v. Haris 
Chandra (1874) 13 B.L.R. App. 42; 
Sitaram v. Harihur (1910) 35 Bom. 


169, at pp. 179, 180; 8 T.C. 625; 
Raqhubar Das MaJmit v, Ra}a 
Natabar Singh (1919) 4 Pat.L.J. 
42; Naraym v. Gapalrao (1922) 24 
Bom.L.R. 414; 67 I.C. 850. But a 
family agreement merely collateral 
to an adoption does not avoid it; 
Pemtmasta Subbaraju v. Indukuri 
Narayamraju (1926) 51 Mad.L.J. 
366 ; 97 I.C. 232; A.I.R. 1926 Mad. 
1093. 

(i) Sitaram v. Mussainut Aheeree 
Heerahnee (1873) 11 B.L.R. 129, 
134, 135. 

(;) Tekait Mon Mohini Jemadai 
v. Basanta Kumar Singh (1901) 28 
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An agreement entered into before marriage between a Maho- 
medan.wife and husband by which it is provided that the wife shall 
be at liberty to live with her parents after marriage is void, and 
does not afford an answer to a suit for restitution of conjugal 
rights {k) : the like of an agreement entered into after marriage 
between a Mahomedan wife and husband who were for some time 
prior to the agreement living separate from each other, providing 
tliat they should resume cohabitation, but that if the wife should 
be unable to agree with the husband she should be free to leave 
him (0- Upon the same principle, an agreement between a Maho- 
medan husband and wife for a future separation is void, and the 
wife cannot on separation recover the maintenance allowance pro- 
vided by the agreement (m). But an agreement made between 
a Mahomedan wife and husband entered into before marriage by 
which it is provided that the wife shall be at liberty to divorce 
herself from her husband under certain specified conditions is valid, 
if the conditions arc of a reasonable nature a^d are not opposed 
to the policy of the Mahomedan law. When such an agreement 
is made, the wife may, at any time after the happening of the 
contingencies, repudiate herself in the exercise of the power, and 
a divorce will then take effect as if the talaq had been pronounced 
by the husband. This is known in Mahomedan law as talaq (di- 
vorce by the husband) by tafwiis (delegation), the wife being, as 
it were, the delegate of the husband to pronounce the talaq (»). 
An agreement contemporary witli the marriage whereby the hus- 
band undertook not to ill-treat his wife and also agreed that tlie 
wife would be entitled to claim the customary maintenance 
allowance if relations between husband and wife became strained is 
not void (o). But an ante-nuptial agreement between a Hindu 
husband and wife enabling the wife to avoid the marriage if the 
husband marries an additional wife, or does not treat her kindly, 
or asks her to live at place D. instead of place B., is void, such an 
arrangement being repugnant to the spirit of the Hindu law (p). 

The Courts have held some caste customs to be invalid as be- 
ing opposed to the spirit of Hindu law. These are — (1) a cus- 

Cal. 7Sl; Lahoran Sheikh Nabbi V. (1882) 8 Cal. 327; Ayatvnmssa 

Madar Baksh (1878) Punj. Rec. no. Beebec v. Karani AH (1908) 36 Cal. 
20. 23; Maharam AJi v. Ayesa Khatuii 

(k) Abdul v. Hmsenbi (1904) 6 (1915) 19 C.W.N. 1226; 31 I.C. 

Bom.L.R. 728. ^2 (the condition in this case was 

(/) Meherally v. Sakerkhanoobai divorce if husband married a second 
(1905) 7 Bom.L.R. 602. wife]; followed, Badu Mia v. Bad- 

(«») Patma v. AH Mahomed ratmessa (1919) 29 C.L.J. 230; 40 
(1912) 37 Bom. 280; 17 I.C. 946; I.C. 803. 

contra Muhamtnad Miini-ud-din v. (o) Jatnila Khatoon v. Abdul 
Jamal Fatima (1921) 43 All. CSO: Kashid A.I.R. 1939 Lah. 165; 184 
63 I.C. 883; followed Muhammad I.C. 105, 

AH Akbar v. Fatima Begum A.I.R. {p) Chait Ram v. Mussanimat 
1929 Lah. 660; 119 I.C. 486. hfathi (1900) Punj. Rec. no. 15. 

(n) HamidooUa v. Paisunnissa 


S. 28. 

L- 
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S. 23. ■ tom forbidding a married woman to leave her husband and con- 
tract a second marriage without the husband’s consent (g) ; (2) a 
custom authorising a woman to contract a second marriage with- 
out a divorce, on jiayment of a certain sum to the caste (r) ; (3) a 
custom by which the marriage tie can be dissolved by either party 
without the. consent of the other, on payment of a sum of money 
to be fixed by the caste (j). The Calcutta High Court, however, 
has recognised the validity of a custom which allows a married 
woman, who has been relinquished by her husband, to contract a 
second marriage (f). A kaniavan of a iarwad cannot part by 
contract, so as to he unable to resume them, with the privileges 
and duties which attach to his position as kamavan (u). Such an 
agreement is invalid on the principle that “ there can be no renun- 
ciation of rights and consequent destruction of relative duties pre- 
scribed by an absolute law ” (v). 

3. Other rules of law in force in British India. — It is now a 
settled principle o4 law that where a decree is silent as to subse- 
quent interest on the amount decreed, interest cannot be recovered 
_ by proceedings in execution of the decree (w). But an agreement 
in the nature of a compromise between a decree-holder and a 
judgment-debtor, which proceeds upon ignorance common to both 
parties thereto, as to the above principle, is not illegal as defeat- 
ing the provisions of that law (x). Again, it is a well-established 
rule of law that, unless a will is proved in some foiin, no grant 
of probate can be made merely on the consent of parties. Hence 
an agreement or compromise as regards the genuineness and due 
execution of a will, if its effect is to exclude evidence in proof 
of the will, is not lawful so as to be enforceable under the pro- 
visions of s. 375 of the Civil Procedure Code [now O. 23, r. 3] (y). 
Similarly, a receiver being an officer of- the Court, the Court alone 
is to determine his remuneration, and the parties cannot by any act 
of theirs add to, or derogate from, the functions of the (jburt with- 
out its authority (a). A promise, therefore, to pay the salary of a 
receiver without leave from the Court, even if unconditional, be- 
ing in contravention of the law, is not binding on the promisor (a). 
But an agreement providing for remuneration to be paid to an ex^e- 
cutor not out of the assets of the testator, but from the pocket of 

(q) Reg. V. Ka^an Goja (1864) (v) Ib. Holloway J, at p. 150. 

2 Bom.H.C. 117; Narayan v. Lai’iiig (w) Pillai v, Pilhi (1875) 2 l.A, 

ShartM (1877) 2 Bora. 140. 219; 15 B.L.R. 383. 

(r) Uji V. Haihi Lain (1870) 7 Selh Goktil Dass v, Miirli 

Bom.H.C. (A.C.) 133, (1878) 3 Cal. 602. 

(j) Keshav v. Bai Gaitdi (1915) (y) Monmohmi Gttha v. Banga 

39 Bom. 538; 29 I.C. 952. Chandra Das (1903) 31 Cal. 357, 

(0 Jukni V. Queen~Hmpress («) Sec Civil Procedure Co.le, O. 

(1892) 19 Cal, 627; In re Miusamul 40, r. 1. 

Chatnia 7 C.L.R. 3S4. (o) Prokash Chandra v. Adlam. 

(«) Cherukomen v. Isntala (1871) (1903) 30 Cal. 696. 

6 M.H.C. 145, • 
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a third person, is neither forbidden by the Administrator-Gene- S;23. 
ral’s Act, 1874, s. 56 (6), nor is it one whiqh if permitted would 
defeat the provisions of that Act, nor is it against public policy (c) 

" Fraudulent.” — A sale of immovable property pending a suit 
against the vendors to recover a debt is not invalid merely because 
the motive of the vendors may have been to prevent the land from 
being attached and sold in execution. In such a case the only 
question is whether the sale was a real transfer of the title to the 
land for a fair money consideration. The motive of the vendor s 
to defeat the execution of any decree liat may be passed against 
them is immaterial (d). In this connection may be noted the pro- 
visions of s. S3 of Ihe Transfer of Property Act, 1882. That sec- 
tion provides ini'er alia that ” every transfer of immovable pro- 
perty made with intent to defeat or delay the creditors of the 
transferor is voidable at the option of any person so defeated or de- 
layed,” but that “ nothing in this section contained shall impair 
the rights of any transferee in good faith and "for consideration.” 

Such a transfer is not illegal, for the section merely declares that 
it shall be voidable at the option of the party affected by the 
transfer. Where the object of an agreement between A. and B. 
was to obtain a contract from the Commissariat Department for 
the benefit of both, which could not be obtained for both of them 
without practising fraud on the Department, it was held that the 
object of the agreement was fraudulent, and that the agieenient was 
therefore void (c). But an agreement between A. and B. to pur- 
chase property at an auction sale jointly, and not to bid against each 
other, is perfectly lawful (/). 

“ Injury to the person or property of another.” — ^The con- 
sideration or obj,ect of an agreement is unlawful when it involves 
or implies injury to the person or property of another. A mort- 
gage-bond, whereby a person who is entitled to a moiety only 
of certain property mortgages the whole of that property, is not 
.void under this section as to the moiety belonging to him, merely 
because he purports to mortgage the other moiety also not belong- 
ing to him (g). A bond which compels the executant to daily 
attendance and manual labour until a certain sum is repaid in a 
certain month and penalises default with overwhelming interest is 

(6.) This Act has been repealed; H.C. 84. See aho Rajan liarji \. 
see now the Adm. -General’s Act, Ardeshir Horutusj'i (1879) 4 Bom. 

1913. 70. 

(c) Narayan Coomari Dehi v. (e) Sahib Ram v. Nagar Mai 

Shajani Kanta Chatterjee (1894) 22 (1884) Punj. Rec, no. 63. 

Cal. 14. (f) Ncmda Singh v. Sunder Singh 

(d) Pullen Cheliy v. RamaUnga (1901) Punj. Rec. no. 37. Qitis 

Chetty (1870) 5 M.H.C. 368, refer- negavitl 

ring to Sankarappa v. Kamayya (ff) Jogu Mohen Deb v Davdooiig 
(1866) 3 M.H.C. 231 and Gnariar Bur, non (1908) 12 C.W.N. 94. 
bhai V. Srinivasa Pillai (1868) 4 M. 
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S.'^. unlawful and void, “ such a condition,” the Court said, ” is indis- 
tinguishable from slavery, and such a contract is, in our opinion,, 
opposed to public policy and not enforceable ” (h). For another 
instance of an agreement void under this head, see the adoption 
case cited in the notes to this section under the head ” Rules of 

Hindu and Mahomedan Law,” above. 

/ 

“ Immoral:” — ^This means “ immoral ’’ according to the stan- 
dards of morality approved by the Courts and accordingly a settle- 
ment in consideration of concubinage was held to be void, not- 
withstanding that it was ma^e by a member of a community among 
whom concubinage carried no stigma (i). 

A landlord cannot recover the rent of lod§:ings knowingly let 
to a prostitute who carries on her vocation there (J). Otherwise, 
if the landlord did not know that the lodgings were required for 
prostitution (k). Similarly, money lent to a prostitute expressly 
to enable her to carry on her trade cannot be recovered (0 . Like- 
wise money advanced by the plaintiff to the defendant to enable 
the defendant to continue cohabitation with a dancing girl cannot 
be recovered (m). On like grounds, ornaments lent by a brothel- 
keeper to a pi'ostitute for attracting men and encouraging pi-osti- 
tution cannot be recovered back (m). An assignment of a mort- 
gage to a woman for future cohabitation is void, and it can be set 
aside at the instance of the assignor though partial effect may have 
been given to die illegal consideration (o). And it has been held 

(h) Ram SaruP v. Bansi Mandar 581, at pp. 586 cl seq. ; Choga Lai 
(1915) 4Z Cal. 742 ; 30 T.C. 555; v. Piyari (1908) 31 All. 58. The 
Satish Chandra y, Kashi Saha (1918) .award of mesne profits in ejectment 
3 Pat.L.J. 412; '46 I.C. 418. But J-in Mariam Begwn v. Mungi (1928) 
see Awmdiram y. Gcea (1918) 27 —113 I.C. 366; A.I.R. 1928 Sind VIZ, 
Cal.L.X. 459; 45 I.C. 965, where - is unintelligible as reportv-d, 
the Court was inclined to a different (fe) Sultan v. Nami (1877) Punj. 
opinion, and dist. Karuppaman v. jt'Rec. no. 22. 

PambayoM A.I.R. 1927 Mad. 531; :r (i) BhoH Baksh v. Gulia (1876) 
101 I.C. 39 (no penal interest); -Punj. Rec. no. 64; Kali Kuman v, , 
JVallis V. Day (1837) 2 M. & W. ^Mono Mohini A.I.R. 1935 Cal. 748; 
273 ; 46 R.R. 602, decided only that 1: 160 I.C. 212; Gangamma v. Kup- 
a covenant to serve in a certain trade ' panmal (1938) Mad. 789; 183 I.C“ 
for life, and not exercise ii other- 680; A.I.R. 1939 Mad. 139. 
wise, is not in itself in excessive («i) Panmehand v. Naiioo Sanker 
restraint of trade. Cp, Pollock, (1908) 18 Mad.L.J, 456. 

Principles of Contract, 11th ed., 359. £ (n) Alla Baksh y. Chmiia (1877) 

(i) S-ttbava Yellappa y. Yamanappa Piuij. Rec. no. 26, A similar 

Sabu A.I.R. 1933 Bom. 209; 35 English case is Pearce v. Brooks 

Bom.L.R. 345, - (1866) L.R. 1 Ex. 213 (carriage 

(/) Gaitrinaih Mookerjee v. Mad- hired to a prostitute known by the 
htmani Peshakar (1872) 9 B.L.R. ^ seller to be such, and lO want the 
App. 37; Pirfhi Mai v. Mussammat ~ carriage "for the purpose of enabl- 

Bhagaa (1898) Punj, Rec, no. 2; ing her to make a displas’ favour- 

Brinkman v. Abdul Ghafur (1904) able to her immoral purposes ") . 

Puaj ^ Rcc. ao. 6S; Botti Mancharam o (o) T/iasi Muthukaiiuu v. Shm- 
V. Regina Stanger (1907) 32 Bom. mugauetu (1905) 28 Mad. 413; 
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that money paid by a wife to a third person to be given as a 
bribe to a gaoler for procuring the release of her husband from 
gaol could not be recovered back on failure of the gaoler to pro- 
cure the release (p). Similarly, where the plaintiff advanced 
moneys to the defendant, a married woman, to enable her to obtain 
a divorce from her husband, and the defendant agreed to marry 
him as soon as she could obtain a divorce, it was held that the plain- 
tiff was not entitled to recover back the amount, as the agreement 
had for its object the divorce of the defendant from her husband, 
and the promise of marriage given under such circumstances was 
contra bonos mores (q). An agreement to pay money upon the 
consideration that the plaintiff would give evidence in a civil suit 
on behalf of the defendant cannot be enforced. Such an agree- 
ment may be for giving true evidence, and then there is no con- 
sideration, for " the performance of a legal duty is no considera- 
tion for a promise ” ; or it may be for giving favourable evidence 
either true or false, and then the consideratipn is vicious (r). 
There is nothing in this decision, or in the reasons for it, to invali- 
date an expert’s claim for services rendered in the way of profes- 
sional investigation, though he may afterwards become a witness 
for his employer in a litigation arising out of the same facts. 

Under the Common Law of England, and presumably under 
any monogamous law of marriage in a jurisdiction where pro- 
mises of marriage are actionable, an agreement between a married 
man and a woman who knows him to be married to marry one an- 
other after the wife’s death is void as being contrary to morality 
and public policy (s) . But a promise to marry after a decree nisi 
has been pronounced in divorce proceedings, but before decree 
absolute, has now been held by the House of Lords, after a re- 
view of all the authorities on the subject of public policy, not to 
be void on the ground that after the decree nisi nothing but the 


Kandaswami v. Narayana^iMini 
(1923) 45 Mad.L.J, SSI; 76 I.C. 

See also Alice Mary Hill v. 
William Clark (190S) 27 All. 266, 
and Mnssammat Roshun v. Muham- 
mad (1887) Punj, Rec^ no. 46; 
Ghuma v. Ram Chandra Raa (a 
flagrant example) A.T.R. 192S All. 
437; 88 I.C. 411; and note that 
agreements of this class are wholly 
void, not merely voidable. All these 
cases arc quite plain on the prin- 
ciples of English law. 

{p) Protitna Aural v. Dukhia 
SWkar (1872) 9 B.L.R.App. 38. 

(g) Bai Vijli v. Nansa Nagar 
(1885) 10 Bom. 152; Mussam/mat 
Roshun v. Muhammad (1887) Punj. 


Rec. no. 16. 

(r) Sashmiiiali Chetli v. Rama- 
samy ChcUy (1868) 4 M.H.C. 7. 

(s) Wilson v. Carntey [1908] 1 
K.B. 729, C.A., confirming Spiers 
y. Hunt, ib, 720. It seems to be 
still good law that a promise of mar- 
riage made by a peison who is 
married and conceals the fart from 
the promisee is action.ible at the suit 
of the innocent promisee on the 
ground of the promisor’s implied 
warranty that he can lawfully make 
and perform the promise; Milltuard 
V. Littlemood (1850) 5 Ex. 775; 82 
R.R. 871. This, however, may be 
of little importance in India. 


S.-23. 
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S; 23. shell of the marriage was left and the further period of wailing 
until the decree is made absolute is imposed in the public interest 
in oi'der to secure full disclosure before the Court (f). 

A loan made for the purpose of leaching singing to tiaikins 
(dancing girls) has nothing immoral in its object, for although 
it might be true that most of the naikins who sing lead a loose life, 
singing is a distinct mode of obtaining a livelihood, not necessai-ily 
connected with prostitution (m). And it has been held by the 
High Court of Allahabad that a suit will lie for arrears of allow- 
ance agreed to be paid to a woman for past cohabitation (v). The 
Court observed: “ Such a consideration, if consideration it can 
properly he called, which seems to us more than doubtful, would 
not be immoral so as to render the contract de facto void, but we 
think the more correct view is to regard the promise to pay the 
allowance as an undertaking on the part of Bikramajit Singh to 
compensate the woman for past services voluntarily rendered to 
him for which nor. consideration as defined in ihe Contract Act 
would be necessary.” It would seem that the High Court thought 
the case was covered by s. 25 (2) of the Act, though the section 
is not specially referred to. But it is submitted that a considera- 
tion which is immoral at the time, and, therefore, would not sup- 
port an immediate promise to pay for it, does not become inno- 
cent by being past; and this is the view lately taken in Husseinali 
V. Dinbai (zv) : again, in Kisandas v. Dhondu (a-), it was held that 
past cohabitation is not good consideration for a tiansfer of pro- 
perty. These cases were considered by the Patna High Court 
where a person had agreed to pay a maintenance allowance to his 
discarded mistress. Courtney Terrell, C.J. observed that a con- 
tract to enter into the relationship of protector and mistress ivas 
undoubtedly immoral and unenforceable in law; but the case of a 
contract to compensate a woman for what she had lost on account 
of past association with the promisor was not immoral (y). The 
English view of such cases is that the alleged consideration is bad 
simply as being a past consideration not within any of the excep- 


(0 Fender v. St. John Mildmay 
[1938] A.C. 1. 

(«) Khtibchand v, Beram (1888) 
13 Bom. ISO. 

(v) Dhiraj Knar v. Bikramajit 
Sinffh (1881) 3 All. 787. See also 
Man Kuar v. Jasodha Knar (1877) 
1 All. 478. Both these cases -were 
referred to in Lahshminarayana v. 
Suhhadri Anmal (1903) 13 Mad. 
L.J. 7, where Bhashyatn Aiyatigar 
J , said that though it was not neces- 
sary to deride whether the view 
taken in those cases was correct, he 
did not express any dissent frona it; 


Kothandapani v. Dhairammal A.I.R. 
1943 Mad. 2S3; (1943) 1 Mad. L.J. 
56. 

(to) (1923) 25 Bom.L.R. 252; 
86 I.C. 240; A.I.R. 1924 Bom. 13S. 

(.v) (1920) 44 Bom. 542; 57 I.C 
472; Sabavo Yellappa v. Yamanappa 
Sabu A.I.R. 1939 Bom. 209 ; 35 
Bom.L.R. 345. 

(y) Godfrey v, Mst. Parbati 
[1938] 17 Pat. 308; 178 I.C. 574; A. 
T.R. 1938 Pat. 502. The distinction 
may nevertheless be sometimes diffi- 
cult to draw. 
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tional rules (so far as such exceptions really exist) allowing past g, 28. 
consideration, under certain conditions, to be good. In a later case 
the same High Court held that, adultery in India being an offence 
against the criminal law, cohabitation past or future, if adulterous, 
is not merely an immoral but an illegal consideration {e). In an 
old Madras case (a), the tenants of certain villages engaged the 
services of the defendant to advocate their cause with regard to 
assessments made upon the villages, and agreed to pay to him a 
sum of money subscribed amongst themselves if he succeeded in 
obtaining a more favourable assessment. A portion of the sub- 
scription amount was paid to him in advance, and it was agreed 
that if he failed in^his work he should repay the amount. In a 
suit to recover the amount paid to the defendant on the ground 
that he had failed to perform his part of the contract, it was held 
that the plaintiffs were entitled to succeed, and that the agreement 
was not vitiated by illegality. The Court observed: “ Tlie point, 
then, for consideration is. Did the defendant^ for that purpose 
undertake, in consideration of the stipulated sum, to induce bv 
corrupt or illegal means, or by the exercise of personal influence, 
any public servant to do an official act or show any favour? If 
he did not, the contract cannot be treated as illegal ; and we are of 
opinion that the written agreement does not properly admit of such 
a construction.” Here the principle was applied (see notes in this 
section under “unlawful objects,” above) that, where it is possible 
to perform an agreement by lawful means according to its terms,, 
an unlawful intention will not be presumed, and any party alleg- 
ing speh an intention must prove it. 

Opposed to public policy.”' — ^Jhe general head of public 
policy covers, in English law, a wide range of topics. Agreements 
may offend against public policy by tending to the prejudice of the 
State in time of war (trading with enemies, etc.), by tending to 
the perversion or abuse of municipal justice (stifling prosecutions, 
champerty and maintenance) or, in private life, by attempting to 
impose inconvenient and unreasonable restrictions on the free 
choice of individuals In marriage, or their liberty to exorcise any 
lawful trade or calling. Some of these matters are separately 
dealt with in the Contract Act (see ss. 26 and 27, below). It is 
now understood that the doctrine of public policy will not be ex- 
tended beyond the classes of cases already covered by it. No ^ 
Court can invent a new head of public policy (b) ; it has even been 
said in the House of Lords that “ public policy is always an un- 
safe and treacherous ground for legal decision ” (c). This does 

(.3) Alice Mary Hill v. IVilliam [1902] AC. 484, 491. See also 
Clark (190S) 27 All. 266. Shrimvasdas Lakskinviarayan v. 

(o) Pichakutty Mudali v, Nara- Ramchandra Ramrattandas (1919) 
yamppa (1864) 2 M.H.C. 243. 44 Bom. 6; S2 I.C. 546. 

(6) Lord Halsbury, Jenson v. (c) Lord Davey (1902] A.C. 484, 
Driefontein Cwisolidated Mtaes at p. 500; Lord Lindley at p. 507, 
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not affect the application of tlie doctrine of public policy to new 
cases within its recognised bounds (d) ; but the test is always 
whether the enforcement of the impugned contract leads, or is 
likely to lead, to injurious action: “ You must have a general rule, 
a general tendency to wrong, to which there may be exceptions; 
but if the contract has to be applied to an act of social or other 
relations in which there will be generally no tendency to do wrong, 
though there may be exceptions, the contract will not be 
avoided" (e). 

1. Trading with enemy. — ^Agreements alleged to amount to 
trading with an enemy or otherwise to operate in the enemy’s 
favour in time of war do not appear to have come before the Courts 
of British India before the war of 1914. It is long settled law 
that all trade with public enemies without licence of the Crown 
I is unlawful " The King’s subjects cannot trade with an alien 
I enemy, i.e., a person owing allegiance to a Government at war with 
I the King, without nhe King’s licence ’’ (/). This includes ship- 
ping a cargo from an enemy’s port even in a neutral vessel (g). 
As a consequence of this, “ no action can be maintained against 
an insurer of an enemy’s goods or ships against capture by the 
British Government ” (h). If the performance of a contract made 
in lime of peace is rendered unlawful by the outbreak of war, the 
obligation of the contract is suspended or dissolved acebrding as the 
intention of tlie parties can or cannot be substantially carried out 
by postponing the perfonnance till the end of hostilities (i). In 
such a case a contracting party is not bound to perform a part of 
his undertaking which remains possible and lawful in itself, but 
would be useless without the rest (j) . The recent development of 
cases of this class is dealt with under s. 56 below, The rules 
under this head become applicable only when an actual state of war 
exists. They cannot be made to relate back to a time before the 
war, though war may have been apprehended. A contract of in- 
surance made before war cannot be vitiated, as regards a loss by 
seizure also before any act of public hostility, by the fact tliat war 
did brealc out shortly afterwards (^). 

During the first and second Great Wars these principles have 
been confirmed and in some directions developed; and the matter 


in very similar words, cited in Govind 
V. Pacheco (1902) 4 Bom.L.R. 948. 

(d) See Wilson v. Caniley, [1908] 
1 K.B. 729; Pardinnan Chand v. 
Kashenira Singh A.I.R, 1943 Lah. 
. 100 . 

4 (e) Pender v. St. John Mildmay 
[1938] A.C. 1. 

(/) Lord Macnaghten, fanson v. 
Driefontein Consolidated Mines 
[1902] A.C. 484, at p. 499. 

(p) Potts V, Bell (1800) 8 T.R. 


348; 5 R.R. 4S2; Esposito v. Bowden 
(18S7) 7 E, & B. 763; 110 R.R. 822. 

(ft) Lord Macnaghten, Janson v. 
Driefontein Consolidated Mines 
[1902] A.C. 484, at p. 499. 

(f) Esposito V. Bowden (1857) 7 
E, Ss B. 763; 110 R.R. 822. 

(/) Geipel v. Smith (1872) L.R. 
7 Q.B. 404. 

(ft) Jansoei v. Driefontein Consoli- 
dated Mines [1902] A.C. 484, follow- 
ed in Wolf &■ Sons v, Dadyba 
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has been the subject of special legislation, always growing more 
drastic, passed after the outbreak of hostilities. One question 
found to need further definition was who is an enemy for the pur- 
pose of the rule, and especially how the friendly or hostile charac- 
ter of an incorporated company is to be tested. The seat of a 
man’s business is of more importance than his domicile in the tech- 
nical sense or even nationality (for an enemy subject allowed to 
remain here under the King-Emperor’s^protection is not a commer- 
cial enemy, and enemy subjects residing in friendly countries need 
not be) ; and in the case of a corporation the jurisdiction in which 
it is registered does not conclusively determine its character, nor 
yet the nationality pf its individual shareholders, and it musl be 
considered by whom and in what interest its affairs are in fact 
controlled (1). 

An executory contract between parties of whom one becomes 
an alien enemy is thereby suspended or dissolved according to the 
nature of the case. It is dissolved if it contemplated a conti- 
nuous performance which in the state of war would entail inter- 
course with the enemy, or if the continuance of duties to be per- 
formed after the war would assist the enemy’s trade, or if the 
maintenance of the contract is otherwise against public policy, or 
if suspension of the current execution ■would substantially be im- 
posing a new contract on the parties. An express suspen.sive 
condition in general terms is in no way conclusive. It may not be 
applicable to the event of war, or it may be contraiy to public 

7 *'cy (m). 

2. Stifling prosecution.— Agreements for .stifling prosecu- 
tions are a well-known class of those which the Courts refuse to 
enforce on this ground. The principle is " that you shall not 
make a trade of a felony ” («) ; or, as it was expressed in a Cal- 
cutta case, “ no Court of law can countenance or give effect to 
an agreement which attempts to take the administration of law out 
of the hands of the judges and put it in the hands of private 
individuals ” (o). In England the compromise of any public 


KAm/i S’ Co. (1920) 44 Bora. 631; 
58 1. C. 46S. 

(I) Porter v. Freudenberg [1915] 
1 K.B. 857; Daimler Co.'s case 
[1916] 2 A.C. 307; Re Badische Co. 
[1921] 2 Ch. 331. It is not practi- 
cable to go into details here, and the 
reader must be referred to ‘.pecia- 
lised works on the subject, of which 
there are many, 

(in) Eitel Bieber & Co. v. Rio 
Ti/nto Co. [1918] A.C. 260; Naylor, 
Benson & Co. v. Krainische Indus- 
trie Gesellschaft [1918] 1 K.B, 331, 


aflirmed very shortly [1918] 2 K.B. 
486; Zinc Corporation v. Hirsch 
[1916] 1 K.B. 541, C.A. We deal 
elsewhere with the cITects of war 
conditions on contracts to which 
there is not an enemy party, see 
Notes on s. 56. 

(k) Lord Westbury, Willmns v. 
Baylcy (1866) L.R. 1 PI.L. 200, 
220 . 

(o) Sudhindra Kumar v. Ganesh 
Chandra (1939) 1 Cal. 241, per 

Mukherjea J, at p. 250; A.I.R. 
1938 Cal. 840; 179 I.C. 210. 


S.23. 
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offence is illegal. If the accused person is ‘‘ innocent, the law [is] 
abused for the purpose of extortion; if guilty, the law [is] eluded 
by a corrupt compromise screening the criminal for a bribe ” (p). 
It is not necessary to prove that there was any express threat of 
prosecution if the transaction in fact amounted to a bargain not to 
prosecute, and if the Court thinks the defence of illegality a dis- 
reputable one to raise in the circumstances, the only way in which 
it can give effect to its opinion is in dealing with the costs (g) . But 
the English common-law rule, that contracts for the compounding 
or suppression of criminal charges for offences of a public nature 
are illegal and void, has no application to a contract for compound- 
ing the prosecution of criminal proceedings for an offence against 
the municipal law of a foreign country and committed there, if 
such a contract is permitted by the law of that country, and this 
whether the contract is entered into there or in British territory. 
A suit will, therefore, lie in British India on a bond passed to the 
plaintiff in consideration of his withdrawing a prosecution for theft 
instituted in the French Court at Pondicherry, the agreement being 
permissible by the French law' (r). It would be difficult, indeed, 
to hold that the compi'omise of a French law suit in a manner 
allowed by French law could be injurious to the administration of 
justice in British India. 

A compromise of proceedings which are criminal only in form, 
and involve only private rights, may be lawful (j). This perhaps is 
of no importance in Indian ijractice, where we have a statutory 
list of compoundable offences {t). "The criminal law o£ this 


(p) Kek V. Lceman (1844) 6 Q. 

B. 308; 66 R.R. 392 ; 9 Q.B. 371, 
392 ; 72 R.R. 298; IVindhill Local 
Board v. Vint (1890) 45 Ch. D. 357. 

(g) Jones v. Merionethshire 
Building Society [1892] 1 Ch. 178, 

C. A. ; Bhowanipitr Banking Corpo- 
ration V. Durgesh Nandini Dost 
(1942) 1 Cal. 1 (Lord Atkin) ; 196 
I.C. 463; A.LR. 1941 P.C, 95. 

(r) Suhraya PUlai v. Subraya 
Mudali (1867) 4 M.H.C. 14. Refe- 
rence was made in the course of the 
judgromt to the rule of private in- 
ternational law that “the law of the 
place of a contract” governs its 
validity. That expression, however, 
is ambiguous. The local law govern- 
ing the substance of a contract may, 
according to the circumstances, be 
that of the place where it was made, 
or of that where it is to be per- 
formed : and these are only auxiliary 
tests for ascertaining the intention of 
the parties as to what law is to pre- 


vail: Hamlyn & Co. v, Talisker 
Distillery [1894] A.C, 202; Dicey, 
Conflict of Laws, 5th ed., pp. 628 
sqg. Kaufman v. Gerson [1904] 1 
K.B. 591, C.A., looks at first sight 
contra-, but the Court seems to have 
been influenced by peculiar facts, and 
it is far from clear that the decision 
w'as intended to lay down any general 
rule of law. And sec notes on s. 1, 
“choice of law governing contract", 
above. 

(j) Fisher &■ Co. v. ApolUnaris 
Co. (187S) L.R. 10 Ch. 297, as 
qualified by Wmdhill Local Board v. 
Vint (1890) 45 Ch.D. 351, Cp. 
Birendra Nath Basu '■v. Basmta 
Kumar Basu A.T.R. 1926 Cal. 519; 
91 I.C. 624, where the criminal com- 
plaint, though nominally of forgery, 
was merely an incident in a dispute 
about property : Tek Chand v.Harjas 
Rai-Arjan Das A.I.R. 1929 Lah. 
564; 117 I.C. 74. 

(f) See s. 345, Criminal Proce- 
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countiy makes a diEerence between various classes of offences, s. 2S. 
With regard to some, it allows the parties, to come to an agreement 
and either not to take praceedings or to drop the proceedings after 
institution in a few instances even without the leave of the Court, 
and, in other instances, with the leave of the Court. But there 
are other instances which cannot be compounded or arranged be- 
tween the parties. Tf the offence [is] compoundable and [can| 
be^settled in or out of Court without the leave of the Court, there 
seems no reason why [a compromise] should be regarded as for- 
bidden by law or as against public policy, the policy of the criminal 
procedure being to allow such a comprotnisc in such cases ” (»), 

Thus where A. agreed to execute a kabala of certain lands in 
favour of B. in consideration of B. abstaining from taking crimi- 
nal proceedings against A. with respect to an offence of simple as- 
sault which is compoundable, it was held that the contract was not 
against public policy and that the same could be enforced (v). So 
a promise to pay a sum of money as compensatvin for the abduc- 
tion of a woman is enforceable, provided the abduction doe.s not 
constitute a non-compoundable offence (w). Likewise, money 
paid to compromise a charge of adultery may be recovered back, 
if the parly to whom the money is paid proceeds with the prosecu- 
tion of the charge, adultery being a compoundable offence (x). 

But where tlie offence is non-compoundable, an agreement made 
for the purpose of compounding it or stilling a prosecution in res- 
pect of it is unenforceable and cannot be sued on (y). And, fur-- 
ther, if the accused was induced to pay money to the complain- 
ant in order that a criminal prosecution for an offence which was 
not compOiUndable should not be proceeded with, the accused is 
entitled to recover back the money as money paid under “ coer- 
cion " within the meaning of s, 72 b elow. In such a case the par- 

dure Code, 1898 ; see also Penal Code, relevant here, whether the use of 
ss. 213, 214, But even as to a non- cruninal process to procme satisfac- 
conipoundable offence tlie with- tion of substantially civil claims is 
drawal of a petty charge, as an inci- proper. 

,dent in a fair compromise, does not («) Per Cttr. Aiiitr Kfmt v. Atiiir 
avoid the compromise: Onhur Mai Jan (1898) 3 C.W.N. S, followed 
V. Ashiq AH (1927) 49 All. S40; 100 in Ahmed llassan v. Hasson Maho- 
I.C. 499; A.I.R, 1927 All. 318. wed (1928) 52 Bom. 693; 112 I.C. 

Also there must be better evidence 4S9: A.I.R. 1928 Bom. 305. 
of compounding than the mere with- (w) Ibid, 

drawal of a complaint; see Sadho (wi) Shah Rahman v. Hmail Khan 

Kandit v. Jhinka Kver A.I.R. 1929 (19(M) Punj. Rec. no. 82. 

All. 456; 116 I.C. 749; Ilarjat Rai- (jr) Hosein Shah v. Nur Ahmed 

ArjanDasv Tek Cliand Al.R. 1927 (1875) Punj. Rec. no. 81. 

Lah. 465 : 101 1 C 7^-, Shatiti Sarup (y) Majibar v. Syed Muktashed 

v. Lai Ckand AI.R. 1927 Lah. 530; (1912) 40 Cal. 113; Mottai v. Tha- 

103 I.C. 444;28P.L.R, 388 , 9 Lah. tMppa (1914) 37 Mad, 385, Chulam 

L.J. 319. The Court cannot act on a Mohiy-ud~Din v. Deoki Nand (1914) 
mere surmise that the acts of the Punj. Rec. no. 39, p. 133; Ahmed 
parties were in substance one trans- Hasian v. Hassan Mahomed (1928) 
action. It is a distinct question, not 52 Bom. 693; 112 I.C. 459; A.LR. 
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S. 23. ties cannot be said to be in pari delicto (a). But if there is no evi- 
dence of pressure or coercion, the money cannot be recovered back, 
because in such a case the parties will be deemed to be in pari 
delicto (a). In a Madras case, where the plaintiffs agreed to re- 
linquish their right to a religious office in favour of the defendant 
in consideration of the latter withdrawing a charge of criminal 
trespass preferred against them, it vvas stated by Tnnes J. that the 
agreement was illegal, as it “ would amount to the stifling of a 
criminal prosecution for an offence which the law does not per- 
mit to be compounded.” The case was, however, treated as one 
of " coercion,” the charge of trespass being false, and the sole 
cause for entering into the agreement being " the well-founded 
terror of the influence of the prosecutor and of the civil death 
which would probably result from his proceedings "(b). In Kes- 
sowji V. Hurjivan (c) it was held that a guarantee for the pay- 
ment to creditors of debts due to them in consideration of the cre- 
ditors abstaining {,rom taking criminal proceedings against the deb- 
tor is void, as being against public policy. But it must be noted, 
as obseiwed in that case, that *' a man to whom a civil debt is due 
may take securities for that debt from his debtor, even though the 
debt arises out of a priminal offence, and he threatens to prose- 
cute for that offence, provided be does not, in consideration of such 
security, agree not to prosecute, and such an agreement will not be 
inferred from the creditor’s using strong language. He must not, 
however, by stifling a prosecution obtain a guarantee for his debt 
from third parties.” Following this principle, it has been held that 
where a bona fide debt exists and where the transactions between 
the parties involve a civil liability as well as possibly a criminal 
act, a promissory note given by the debtor and a third party as 


1928 Bom. 305; Veerayya v. Sobha- 
fiadri A.I.R. 1936 Mad. 6.56; 
Boim Mai V. Ratan Deo A.I.R. 
1937 All. 370; (1937) All.L.J. 333; 
169 I.C. 533. Withdrawal of pro- 
ceedings, "an implied term of refe- 
rence to arbitration " : Katnini Kumar 
Basu V. Birendra Nath Basil (1930) 
57 I. A. 117; 57 Cal, 1302; 123 I.C. 
187; A.I.R. 1930 P.C. 100: Gopal 
Chandra Poddar v. Lakshmi Kanta 
A.I.R. 1933 Cal. 817; 37 C.W.N. 
749; 147 I.C 492; Karnidan S<arda v. 
Sailaja Kanta Mitra (1940) 19 Pat. 
715; 192 I.C. 187; A.I.R. 1940 Pat. 
'683. Proceeding.s withdrawn on 
plaintiff agreeing to convey lands to 
defendant for a certain sum ; Brahm- 
■deo Narayan v, Braiballabh Prasad 
(1940) Pat. 424; 1881.C. 859, A.I.R. 
1940 Pat. 573. 

(a) Mutimveerappa v. Ramoszoami 


(1917) 40 Mad. 285 ; 34 I.C. 401. 

(a) Amjadennessa Bibi v. Rahim 
Buksh (1915) 42 Cal. 286 ; 28 I.C. 
713; Sindeshari Prasad v. Lekhraj 
Sahu (1916) 1 Pat.L.J. 48, 60, 61; 
33 I.C. 711. 

(fc) Pwdishary Krishnen v. Karam- 
pally Kunhmmi (1874) 7 M.H.C. 
378; Saitcmila v. Kalimullah A.I.R. 
1932 Lah. 446; 137 I.C. 790; Kami- 
dam Sarda v, Sailaja Kanta Mitra, 
supra, note (y) . 

(c) (1887) 11 Bora. 566. See also 
Gobarahan Das v-. Jai Kishen Das 
(1900) 22 All. 224, 230. But appli- 
cation for leave to withdraw a prose- 
cution already commenced does not 
of itself amount to stifling the prose- 
cution; D'wijendra Nath Mullick v. 
Goplram Gohindaram (1925) 29 C. 
W.N, 855; 89 I.C. 200; vciRameshar 
Monuari v. Upendranath Das Sarkar, 



CHAMPKRTV AlTD MAINTENANCE. 


161 


security for the debt is not void under this section (d). As a suit S. S8. 
will not lie on an agreement to stifle a prosecution so an agreement 
of this class will not avail as a defence to a suit («). Thus, where 
in a suit for damages for wrongful arrest and confinement the de- 
fendant pleaded an agreement under which the plaintiff was to give 
up all claims against the defendant for his arrest and c onfinem ent 
in consideration of the defendant withdrawing charges of crimi- 
nal trespass and being a member of an unlawful assembly pre- 
ferred against the plaintiff, it was held that, the latter offence be- 
ing non-compoundable. the agreement could not be set itp as an 
answer to the suit (/). But the mer« fact that A. makes an 
agreement with B., who intends, by means of something to be ob- 
tained or done under it, to effect an unlawful or immoral purpose, 
will not render the agreement illegal unless A. knows of that pur- 
pose. Thus, if B. sells his house to A. for the purpose of raising 
money to be given to certain third persons as a bribe to induce them 
to withdraw a charge of criminal breach of trust which they had 
preferred against B., the sale is not illegal unless it be proved that 
A. was aware of the unlawful object (g). 

^ 3. “ Champerty and Maintenance.”— The practices forbid- 
den under these names by English law (partly by old statutes which 
it is needless to specify here, and which are said to be only in 
affirmance'oTth^ common law) may be summarily described as the 
promotiyii.o/ litigation in which one hag. no interest of one's -own. 
Mmntenance is the more general term; champerty, which in fact 
is the subject of almost all the modern cases, is in its essence “ a 
bargain whereby the one party is to assist the other in recovering 
property, and is to share in the proceeds of the action” (h). 


a case reported, 29 C.W.N. 1029; 
90 I.C. 463; A.I.R Cal. 4SS. 
there was no credible evidence of any 
prosecution at all. Sudhmdra Kumar 
V. Ganesh Chandra (1939) 1 Cal. 241 ; 
A.I.R. 1938 Cal. 840; 179 I.C. 210. 

(d) Jai Kumar v. Gauri Nath 
(1906) 28 All. 718; Nanak Chand v. 
Durant (1906) Funj. Rec. no. 9; 
Sukhdeo Das v. Mangdlchand (1917) 
2 Pat.L.J, 630 ; 41 I.C. 812; to same 
effect Narasimhalu Naidu v. Naina 
Pillai (1929) 115 I.C. 156; A.I.R. 
1929 Mad. 7; Widya Wanii v. Jai 
Dayal (1931) 13 Lah. 356; 140 I.C 
220; A.I.R. 1932 Lah. 541; Deb 
Kmnar v. A noth Bandhu A.I.R. 
1931 Cal. 421; 35 C.W.N. 26; 131 
I.C. 133; Shaikh Gafoor v. Hemanta 
A.I.R. 1931 Cal. 416; 35 C.W.N. 
28; 131 I.C. 574; Chandanmal v. 
Ramakrishnayya (1941) 2 M.L.J. 
827; A.I.R.- 1942 Mad. 173. 

21 


(e) Srish Chandra Nandi v. 
Supravat Chandra (1940) 1 Cal. 
372; 190 I.C. 295; A.I.R. 1940 Cal. 
337. 

(/) Daisukhram v. Charles de 
Bretton (1904) 28 Bom. 326. 

(g) Rajkristo Moitra v, Koylash 
Chmder (1881) 8 Cal. 24, citing 
Pollock on Contract, p. 342, 2nd ed. 
(366, 11th ed.). It need hardly be 
mentioned that, when A. promises to 
remunerate B. in consideration o£ B. 
undertaking to use his influence over 
C. so as to effect a compromise of a 
civil dispute between A. and C., the 
consideration or object of the agree- 
ment is not unlawful: Syed Maho- 
med V. Shah Vasintl JJuq (1911) 
16 C.W.N. 480. 

(A) Hutley v. Hutley (1873) L. 
R. 8 Q.B. 112, per Blackburn, J.; 
and see per Chitty J,, Guy v. Chttr- 
chUl (1888), 40 Ch.D. at p, 488. 
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S..;^3«. ; Agreements of this kind are equally illegal and void whether the 
assistance (i) to be funiished consists of money, or, it seems, of 
professional assistance, or botli (/). They are in practice often 
found to be also disputable on the ground of fraud or undue in- 
fluence as between the parties (^). 

There is no rule of law to forbid the purchase of property of 
which the title is or may be disputed, but the law does not, there- 
fore, sanction mere speculative traffic in rights of action (1). To 
which class a given transaction belongs, in a case where doubt is 
at first sight possible, seems to be a question of fact rather than of 
law. " 

The specific rules of English law agaitist maintenance and' 
champerty have not been adopted in British India (m) ; neither 
are substantially similar rules applicable in any other way (n) ; but 
the principle, so far as it rests on general grounds of policy, is re- 
garded as part of the law of “ justice, equity, and good cons- 
cience ” to which J:he decisions of the Court should conform. The 
leading judgment to this effect is in Fischer v. Kantala Naic' 
ker (o), an appeal from the Sudder Dewanny Adawlut, Madras. 
There the Privy Council observed; “ The Court seem very pro- 
perly to have considered that the champerty, or, more properly, 
the maintenance into which they were inquiring, was sometliing 
which must have the qualities attributed to champerty or main- 
tenance by the English law; it must be something against good 
policy and justice, something tending to promote unnecessary liti- 
gation, something that in a legal sense is immoral, and to the con- 
stitution of which a bad motive in the same sense is neces- 
sary ” (p). Adverting to these observations in a later case (g), 
the Privy Council said: “It is unnecessary now to say whether 

(i) There must be something more Krishna (1874) 1 LA. 241; 13 B. 
than simply communicating informa- L.R. SO0; Ram Coomar Coondoo v. 
tion: Rees v, De Bemardy [1896] 2 Chmder Canto Mookerjee (1876) 
Ch. 437, 446. 4 I.A. 23; 2 Cal. 233; other judg- 

(/) Stanley v. Jones (1831) 7 ments where the law is merely men- 
Bing. 369; 33R.R. 513, may he con- tioned as well settled are purposdy 
sidered the leading modern case; Re not uted, but for an example see 
Attorneys and Solicitors Act (1875) Banarsi Das v. Sital Singh (1929) 

1 Ch.D. 573. 121 I.C. 295. 

Ck) E.g., Rees v. De Bemardy (n) Bhagwat Dayal Singh v. 
[1896] 2 Ch. 437; U Pe Gyi v. Mamg Debt Dayal Sahw (1907) 35 I.A. 48, 
Thein Shin (1923) 1 Rang. 565 ; 77 56 ; 35 Cal. 420. 

I.C. 372; A.I.R. 1924 Rang. 48; (o) (I860) 8 M.I.A, 170, where 

Lucy Moss v, Mah Nyein May A. it was stated that an, assignment by 
I.R. 1933 Rang. 418. an agent to his principal of his inte- 

. (0 See the Transfer of Property rest in an agreement entered into in 
Act, 1882, s. 6 (e) . By the customs his name, but on behalf of the prlu- 
of the Kachins, a tribe on the north- cipal, was not champertous. 
east frontier of Burma, claims for (p) 8 M.I.A, 187. 

unliquidated damages are or were (g) Ram Coomar Coondoo v. 

freely assignable; see L.Q.R. ix. 97. Ckunder Canto Mookerjee, supra, 

(w) Chedambara Chetty v. Renja note (»»). 
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the above considerations are essential ingredients to constitute the s 2S, 
statutable offence of champerty in England; but they have been 
properly regarded in India as an authoritative guide to direct the 
judgment of the Court in determining the binding nature of such 
agreements there." In Bhagwat Dayal Singh v. Debt Dayal 
Sahu (r), which is one of the latest Privy Council decisions on the 
subject, their Lordships clearly laid it down that an agreement cham- 
pertous according to English law was not necessarily void in India ; 
it must be against public policy to render it void here. A present 
transfer of property for consideration by a person who claims it as 
against another in possession thereof, but who has not yet esta- 
blished his title thereto, is not for that reason opposed to public 
policy {s\ Nor is il Oppo.sed to public policy merely because the 
payment of the major part of the consideration is made to depend 
on the transferee’s success in the suit to be brought by him to re- 
cover the property (#). Similarly agreements to share the sub- 
ject of litigation if recovered in consideration of supplying funds 
to carry it on are not in themselves opposed to public policy (m). 

" A fair agreement to supply funds to carry on a suit in conside- 
ration of having a share of the property if recovered ought not 
to be regarded as being per se opposed to public policy. Indeed, 
cases may be easily supposed in which it would be in furtherance 
of right and justice and necessary to resist oppression that a suitor 
who had a just title to properly and no means except the property 
itself should be assisted in this manner. But agreements of this 
kind ought to be carefully watched and when found to be extortio- 
nate and unconscionable so as to be inequitable against the party, 
or to be made, not with the bona fide object of assisting a claim 
believed to be just and of obtaining a reasonable recompense 
therefor, but for improper objects, as for the purpose of gam- 
bling in litigation or of injuring or oppressing others by abetting 
and encouraging unrighteous suits so as to be contra^ to public 
jjolicy, effect ought not to be given to them ” (u). But (hough the 

(r) (1908) 3S I. A, 48; 3S Cal. 932; Ranianamma v. Virama A. I. 

420. R. 1931 P.C. 100 : 33 C.W.N. 633; 

(j) Achal Ram v, Kaeim Hnssain 33 Bom.L.R. 960; 131 I.C. 401. 

Khan (1905) 32 I, A. 113; 27 AH. The point actually decided in Ram 
271; as explained in Bhagwat Dayal Coomar Coondoo’s case was that a 
Singh V. Dehi Dayal Sahu, snpra, suit cannot lie at the instance of a 
note (») . successful defendant in a former 

0) Bhagwat Dayal Singh v. Debt suit to recover the costs of that suit 
Dayal Sahu, supra. from a party who advanced funds 

(«) Kunwar Ram Lai v. Nil for the prosecution of the suit to the 
Kanth (1893) 20 I. A. 112; Indar plaintiff therein, even though the ad- 
Singh v. Munshi (1920) 1 Lah. 124; ' vances may have been made under an 
56 I.C. 272. agreement champertous and uncon- 

(w) Ram Coomar Coondoo v. scionable in its nature, and though. 

Chunder Canto Mookerjee (1876) 4 that party was the real actor and 
I. A. 23; 2 Cal. 233; Baldeo Sahaiv. had an interest in that suit. 

Harbans (1911) 33 All. 626; 11 I.C. 



164 


THE INDIAN CONTRACT ACT. 


S. 23, Courts will not give effect to agreements " got up for the puj-pose 
merely of spoil or of litigation, ” they may in a proper case award com- 
pensation for le^timate expenses incurred by the lender to enable 
the borrower to car^ on the law suit (w). Thus where, in con- 
sideration of the plaintiff agreeing to defray tire expenses of prose- 
cuting the defendant’s suit to i-ecover a certain property, the de- 
fendant agreed to transfer to the plaintiff, in one case nine annas 
share of the property {x), in another two annas share (y), and in 
a third eight annas share (e), it was held that the agreement was 
extortionate and inequitable, and the plaintiff was awarded the ex- 
penses legitimately incurred by him with interest. Where the claim 
was of a simple nature and in fact no suit was necessary to settle 
it, an agreement to pay Rs. 30,000 to the plaintiff for assisting in 
recovering the claim was held to be extortionate and inequita- 
ble (a). But mere inadequacy of consideration is not of itself 
sufficient to render a transaction champertous (b). An agreement 
for the purchase of a property pendente Ute which entitled the 
purchaser to cancel the agreement in the event of the suit being 
decided against the vendor so as to leave the vendor no interest 
in the property is not champertous (c). Similarly an assignment 
for a second time by the mortgagor of his equity of redemption 
previously assigned to another by an unregistered document is not 
champertous, though the transaction may be one not commendable 
in conscience (d). A sale for Rs. SO of property worLli Rs. ISO 
which the vendor had previously transferred by way of gift to 
another person is not champertous (<?). And where a palnidar, 
having a claim against the defendant for Rs. 13,099, sold fourteen 
armas share of his claim to another for Rs. 4,000, it was held in 
a suit by the patnidar and Ins assignee to recover Rs. 13,099 from 
the defendant that the sale was not champertous (/) . But where 


(w) Kumuar Ram Lai v. Nil 
Kanth (1893) 20 I.A. 112; Dhallu. 
y, Jiwan Singh (1894) Punj. Rec. 
no. 79; Stewart v. Ram.Chand 
(1906) Punj, Rec. no. 26; Alopi 
Parshad v. Court of Wards A.I.R. 
1938 Lah. 23. 

(x) Kutvwar Ram Lai’s case, supra, 
note (w). 

(y) Raja Mohkam Singh y. Raja 
Rup Singh (1893) 20 I.A. 127; 15 
All, 352, in appeal from Clumni Kuar 
V, Rup Singh (1888) 11 All. 57. 

(s) Husain Baksh v. Rahmat 
Husain (1888) 11 All. 128, See also 
Harivalabhdasv. Bhaifivanji (1902) 
26 Bom, 689. 

(a) HarHol Naihalal v. Bhaihl 
Prmlat A.I.R. 1940 Bora. 143; 188 
I.C. 217; 42 Bom.L.R. 165. 


(6) Gurusami y. Subbaraya (1888) 
12 ,Mad.- 118; Siva Ramayya v. 
Ellamma (1899) 22 Mad. 310. 

(c) Ahmedbhoy Hubibhoy y. Vul- 
leebhoy Cassumbhoy (1884) 8 Bom. 
323, 333, 334. 

(d) Gopal Ramchmdra v. Ganga- 
ratn (1889) 14 Bora. 72, followed by 
the High Court of Madras in the 
case of a similar transaction in Rama- 
nuja V. Narayana (1895) 18 Mad. 
374. 

(e) Siva Ramayya v, Ellamma 
(1899) 22 Mad. 310. 

(/) Abdool Hakim v, Doorga 
Proshad (1879) 5 Cal. 4. See also 
Tarachand v. Suklal (1888) 12 Bom. 
559. "Though it is clearly not con- 
clusive, the proportion to be retain- 
ed by the claimant is an important 
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the liquidator of a company compromised a claim of the company 
amounting to Rs. 1,61,500 for a tenth part of its amount on the 
representation of the debtor’s friends that he could not pay more, 
and after about ten years assigned the same claim to a third per- 
son who was neither a creditor nor shareholder of the company, but 
a complete outsider as regards all matters connected with the com- 
pany, it was held in a suit brought by the assignee to have the 
compromise declared void on the ground of fraud that the suit 
was not maintainable, as the assignment was effected with a view 
to litigation, and was, therefore, champertous in its nature (g). 
Sargent J. said: “ The case 'is, therefore, the simple one of a 
stranger officiously interfering for reasons of his own, and in no 
way at the request or even suggestion of the company or liquidator, 
in a matter in which he has no connection whatever, with the sole 
object of enabling himself to dispute transactions which occurred 
ten years ago, and in which, independently of the assignment of 
those claims, he has no interest whatever, so far at least as appears 
on the plaint.” In a Privy Council case, A. claimed to be en- 
titled to a taluq by succession, of which B. had entered into pos- 
session. Not having money to establish his title to the taluq by 
suit, A. sold a moiety of the taluq to R. for Rs. 1,50,000. In 
the sale deed it was stated that a lac of rupees had been paid down 
by R., and that the balance of Rs. 50,000 was to remain on deposit 
with R. to be expended in prosecuting the proposed suit and in pay- 
ing Rs.- 50 every mouth to A. and Rs. 20 to his mukhtar, A 
suit was then brought by A. and R. as co-plaintiffs against B. A. 
afterwards compromised with B., and withdrew from the suit. 
Then arose the question whether R, could sue alone, and it was 
held that he could. It was contended on behalf of B. that the 
statement in the sale deed that one lac had been paid to A. was 
not true, and that the sale to R. was void as being champertous. 
Their Lordships, after observing that the statement as to the pay- 
ment of one lac was not in accordance with the fact, said: “ Of 
course, at the first blush, the untrue statement throws suspicion 
upon the whole transaction. But after all, so long as the deed 
stands, it is no concern of [B.] that [A.] may have a grievance 
against [R.] on the score of a misstatement in an instrument to 
which [B.] is no party. [A.] himself has taken no steps to im- 
peach the deed. On the contrary, in tlie course of the two years 
that elapsed between the date of the deed and the institution of 


matter to be considered when judg- 
ing of the fairness of a bargain made 
at a time when the result of the liti- 
gation is problematical. The un- 
certainties of litigation are prover- 
bial, and if the financier must needs 
risk losing his money, he may well 
be allowed some cliance of excep- 


tional advantage”: per Sir George 
Rankin in Lala Ram Sarup v. Court 
of Wards (1939) 67 I. A. SO, at p. 
62; (1940) Lah. 1; 18S I.C. 590; 
A.I.R. 1940 P.C. 19. 

ig) Goculdas v. Lakshmidas 
(1879) 3 Bom, 402. 


i. 23 . 
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S. 23. the suit, [A.] more than once affirmed the transaction. . . . Apart 
from the untrue recital in the sale deed there seems to be no flaw 
in the transaction. Without assistance [A.] could not have pro- 
secuted his claim. There was nothing extortionate or unreason- 
able in the tenns of the bargain. There was no gambling in liti- 
gation. There was nothing contrary to public policy. Their 
Lordships agree with the judgment of the Court of the Judicial 
Commissioner that the transaction was a present transfer by [A.] 
of one moiety of his interest in the estate, giving a good title to 
[R.] on which it was competent for him to sue ” (/»), In Raja 
Rai Bhagvat Dayd Singh\. Debi Dayal Sahu (i), a Hindu widow 
sold to one X. certain properties which she had inherited from her 
son. The sale, it vras alleged, was without legal necessity. On the death 
of the widow the reversioners who were refused possession by X. 
executed a sale deed in favour of one R. by which they purported 
to sell their rights in the properties, which were worth Rs. 3,00,000 
to R. for Rs. S2,’600, of which, however, only Rs. 600 was paid 
down, the balance being left on deposit with R, “ on this condition, 
that the vendors should get the whole of the consideration in case 
the whole of the properly should be recovered, and, in the event 
of recovery of a portion of the property sold, a portion of the 
consideration money in proportion thereto.” In a suit by R. 
against X. for possession of the property, it was held by the High 
Court of Calcutta that the sale was void as being champertous, that 
no title passed to R., and that he was not therefore entitled to 
maintain the suit (j). On appeal it was held by the Privy Coun- 
cil that though the agreement was of a generally champertous cha- 
racter, it was not void on that account, nor was it opposed to pub- 
lic policy and void by reason of the stipulation relating to the pay- 
ment of the consideration. As to X.’s contention that the as- 
signment by the reversioners to R. was unfair and unconscion- 
able, it was held that, X. not being a party to the assignment, it was 
not open to him to question the transaction on that ground. In 
the course of the judgment their Lordships said: ” For the res- 
pondents it was boldly argued that, although the English law as to 
maintenance and champerty is not, as such, applicable to India, yet 
on other grounds what is substantially the same law is there in 
force. Their Lordships are of opinion that that proposition can- 
not be supported. In three cases. Ram Coomar Coondoo v. Chun- 
dar Canto Mookerjee (A), Kunwar Ram Lai v. Nil Kanth (/), Ld 
Achal Ram v. Raja Karim H%tsain Khan (»n), before this Board, 
a contrary doctrine has been laid down. In the last of those cases 


(h) Achal Ram v. Kasim Husain 
Khan (1905) 32 I.A. 113; 27 All. 
271, 

(0 (1908) 35 I.A. 48; 35 Cal. 
420. 

(/) See Debi Doyal Sahoa v. 


Thakurai Bhau Pertap (1903) 8 C. 
W.N. 408. 

(ft) (1876) 4 I.A. 23; 2 Cal. 233. 
(/) (1893) 20 I.A. 112. 

(ot) (1905) 32 I.A. 113; 27 All. 
271 ; 9 C, W.N. 477. 
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full effect was given, under circumstances closely analogous to ft. 23 
those of the present case, to an agreement which certainly would 
have been void if champerty avoided transactions in India. It 
was further argued that the transaction in question was contrary 
to public policy and void on that ground, by reason of the provi- 
sion as to payment of the purchase-money by the first appellant 
to the second and third. The purchase-money was fixed at 
Rs. 52,600, of which Rs. 600 was to be paid down, and the balance 
when the property should be recovered. Their lordships are un- 
able to agree to this argument. In their opinion the condition so 
introduced does not carry the case any further than does the 
champertous character of the transaction generally. It was fur- 
ther said, and this was relied upon in the Courts of India, that the 
transaction was an unfair and unconscionable bargain for an in- 
adequate price. But that is a question between assignor and as- 
signee. It is unnecessary to consider what the decision ought to 
have been if this had been a litigation between«the assignors and 
the assignee in which the former sought to repudiate the assign- 
ment. In the present case the assignors do nothing of the land. 

They maintain the transaction and ask that effect be given to it, 
and for that purpose they join as plaintiffs in the present action. 

Their Lordships are therefore of opinion that the attaclc upon the 
title of the first appellant upon any such grounds as those indi- 
cated must fail.” 

In a suit to recover money for financing litigation the bur- 
den is on the plaintiff to prove that the litigation is just and the 
agreement to finance it just and equitable (»). 

Agreements between legal practitioners subject to the Legal 
Practitioners Act, 1879, and their clients making the remunera- 
tion of the legal practitioner dependent to any extent whatever 
on the result of the case in which he is retained are illegal as 
being opposed to public policy (o). 

4. Interference with course of justice. — It needs no autho- 
rity to show that any agreement for the purpose or to the effect 
of using improper influence, of any kind with judges or officers of 
j.ustice is void {p). Various agreements not open to objection 


(n) Bcibu Ram v. Ram Charan 
A.I.R. 1934 All. 1022; ISl I.C. 
969. 

(o) Gaitga Ram v. Devi Das 
(1^7) Punj. Rec. no. 61. 

(p) A promise of reward by a 
Moslem litigant to a Hindu devotee 
in consideration of offering prayers 
for the success of his suit is not 
against public policy : Balasundara 
Mitdaliar v. Mahomed Oosman 


(1929) 118 I.C. 65: A.I.R. 1929 
Mad. 812; 57 M.L.J. 154; Baptiji 
V. Natranjan A.I.R. 1925 Nag. 119; 
31 N.L.R. 229. Otherwise where 
the reward was to be a, commission 
on the money recovered in the suit: 
SoH Bhagwan Dai Shastri v. Raja 
Ram (1927) 25 All.L.J. 518; 100 
I.C. 1040; A,I.R. 1927 All. 406. 
A promise to withdraw a caveat 
and to get certain costs from the 
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88. on the ground of champerty, nor always obviously wrong in them- 
selves, have been held void as attempting to interfere with the 
powers and discretion of the regular Comts in administering juS- 
tice. Thus an agfeement whereby one person agreed to assist an- 
other in carrying out litigation for the purpose of delaying exe- 
cution of a decree was held to be unenforceable (q). So much 
of this doctrine as it was Thought proper to preserve in British 
Ind^ will be found in s. 28, below. 

5. Marriage brocage contracts. — ^Agreements to procure 
marriages for reward (r) are undoubtedly void by the common 
law, on the ground that marriage ought to proceed, if not from 
mutual affection, at least from the free and deliberate decision of 
the parties with an unbiassed view to their welfare. In England, 
however, this topic is all but obsolete. It is nearly a century since 
any case of the kind, except that which is cited in the last note, 
has been reported jn England or Ireland. But such question? have 
come before Indian Courts in several modern cases, witli not quite 
uniform results. In all those cases, if will be observed, the par- 
ties to the suit have been Hindus, a community in which the con- 
sent of the marrying parties has rarely, until quite recent years, 
anything to do with the marriage contract, which is generally ar- 
ranged by the parents or friends of the parlies before they them- 
selves are of an age to give a free and intelligent consent (s). 
The consent of parties not being an essential condition in the 
Hindu marriage contract, and the Asura form of marriage being 
still recognised as a valid form, it has been held by the High 
Court of Allahabad (f), following an earlier decision of the Madras 
High Court (m), that every agreement to pay money to the father 
or guardian of a girl in consideration of his consent to the mar- 
riage of the girl is not unlawful, and that each case must be judged 


executor, if the will is proved, is, 
if fairly made, in no way contrary 
to public policy: Pashupati Mukherji 
V. Shitalkuwar Sarkar (1930) 58 Cal. 
699; 133 I.C. 327; A.I.R. 1931 Cal. 
587. 

( 9 ) Nand Kishore v. Ktmj Behciri 
Lai (1933) All.L.J, 85; MS I.C. 
7S6: A.I.R. 1933 AH. 303. 

(r) Whether general or specific: 
Hermann v. Charlesworth [1905] 2 
K.B, 123, C.A,, reversing the judg- 
ment of a Divisional Court who had 
held that only agreements to pro- 
cure marriages with specified per- 
sons were illegal. 

(j) Cp, Pufshotamdas Tribhovmi- 
das V. Parshatamdas Mangaldas 
(1896) 21 Bom, 23, where it is laid 


down, that the contract for the mar- 
riage of Hindu children under 
Hindu law is made exclusively by the 
parents. It is settled (following the 
analogy of English law) that specific 
performance of a Hindu parent’s or 
guaidian’s contract to give him a 
child in marriage will not be grant- 
ed; the only remedy is in damages. 
See Re Gunput Narain Singh (1875) 
1 Cal. 70; Khimji Kmerj'i v. Lalfi 
Karamsi (1941) B 8 m. 211; 196 I.C. 
858; A.I.R. 1941 Bom. 129. 

(t) Baldeo Sahai v. Twnna Kun- 
war (1901) 23 All. 495; Girdhari 
Singh v. Neeladhar Singh (1912) 10 
All.L.J. 159; 16 I.C. 1504. 

(») Visoanathan v. Saminathm 
(1889) 13 Mad. 83. 
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by its own circumstances. “ Where the pswents of the girl are g, 23. 
not seeking her welfare, but give her to a husband, othermse ineli- 
gible, in consideration of a benefit to be secured to themselves, an 
agreement by which such benefit is secured is, in our opinion, op- 
posed to public policy and ought not to be enforced ” (v). On 
the other hand, it has been held by the High Courts of Bombay (w) 
and Calcutta (x), and also by a Full Bench of the Madras 
High Court (y), that an agreement to pay money to the parent or 
guardian of a minor, in consideration of his consenting to give the 
minor in marriage, is void as being opposed to public policy, and 
the same view has been taken in the Punjhb (z). If such an agree- 
ment is void, it follows that if the defendant refuses in breacli 
of the agreement to give his daughter in marriage to the plaintiff’s 
son, the plaintiff cannot recover the stipulated sum from the de- 
fendant as damages for breach of the contract, even if the amount 
has been described in the agreement as peheratnni to be given to 
the bridegroom’s father (a). And it also follovis that if the mar- 
riage is performed, and the defendant fails to pay the agreed 
amount, the plaintiff cannot maintain a suit to recover it from the 
defendant (b). But where the agreed sum or a portion thereof 
has been paid by the plaintiff in advance and the suit is brought 
to recover bade the amount on failure of the defendant to give 
the bride in marriage, the plaintiff is entitled to a decree for the 
same (t). And it has been hdd by the High Court of Madras 
that a marriage brocage agreement being unlawful, a plaintiff who 
has paid money in advance is entitled to recover it back from 
the defendant though he himself may have broken the contract 


(v) 23 All. 49S, at pp. 496, 497. 
See also Msi. Sonplmla Kner v. 
Ganswi A.I.R. 1937 Pal. 330; 169 
I.C. 901. 

(w) DhoHdas v. Fulchand (1897) 
22 Bom. 658; Dulari v. Vallabdas 
(1888) 13 Bom. 126. 

(x) Baldeo Das v. Mohamaya 
(1911) 15 C.W.N. 447. 

(y) Kalavangmfa Venkata v. 
Kalttfoangunta Lakshmi (1908) 32 
Mad. 185. 

(a) Woearimal v. Ballia (1889) 
Punj. Rec. no. 12!8; Hira v. Bhan- 
dari (1892) Punj. Rec. no. 112; 
Kundan Lai v. Nalhn (1880) Punj. 
Rec. no. 116. Sec also Abbas Khan 
V. Nttr Khan (1920) 1 Lah. 574 ; 58 
I.C. 167. 

(a) DhoHdas v. Fulchand (1897) 
22 Bom. 658. See also Dulari v. 
Vallabdas (1888) 13 Bom. 126; 
Kalavangunta Venkata v. Kalavan- 
gmta Lakshmi (1908) 32 Mad. 185. 
22 


(6) Baldeo Das v. Mohamaya 
(1911) 15 C.W.N. 447; Baldeo 
Sakai V. Jamtia Kunwar (1901) 23 
All. 495. The case of Ranee Lallun 
v. Nobin Mohan (1876) 25 W.R. 
32, was peculiar, the agreement in 
dial case having been acted on for 
fifty yeai’s. 

(c) Jitggcssur v. Panehcowree 
(1870) 14 W.R. 1S4; Ram Ckand 
V. Audailo Sen (1884) 10 Cal. 1054; 
Gulabchand v. Fulbai (1909) 33 
Bom. 411, where the marriage could 
not take place because o£ the death 
of the plaintiff’s son; Jiivana v. 
Malak Chand (1919) 54 P.R. 113; 
Ganpat v. Lahana (1927) 106 I.C. 
803; A.I.R. 1928 Nag. 89; Bhan 
Singh v. Kaka Suigh A.I.R. 1933 
Lah. 849; Sadlmsing Faiehsing v. 
Jhamandas A.I.R. 1937 Sind 211; 
171 I.C. 1005; see contra Girdhari 
Singh v. Neeladltar Singh (1912) 
10 All.L.J. 159. 
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by refusing to give the bride in marriage (d ) . There is absolute- 
ly no doubt that if any present of ornaments has been made by 
the father or the guardian of the bridegroom to the bride, the 
same could be recovered by the former if the father of the bride, 
in breach of the contract, gives away the girl in marriage to 
another (e). 

The Madras High Court holds that there is no distinction in 
principle between an agreement between A. and B. that B.’s 
daughter shall marry A.’s son on payment of a sum of money by 

A. to B. and an agreement between A. and B. that B.’s daughter 
shall marry A.’s son and* that, if she fails to do so, B. shall pay 
a sum of money to A. In such case B. has^a pecuniary intei*est 
in bringing about the marriage. In the one case, if the event takes 
place, he receives money. In the other case, if the event does 
not lake place, he has to pay money. If the former agreement is 
void as being contrary to public policy as held in the Full Bench 
case cited above, tke latter agreement, it was held, is equally so (/). 

It has been held in the Punjab that a family arrangement of 
inter-marriages of sons and daughters of various families known 
as HI mawaza amongst persons of the same class, by which the 
family A. gives” a girl lo be taken as a wife on equal terms into 
a family B., and a girl of the family B. is at the same lime given 
as a wife into family A., stands on a totally different footing from 
what is really a sale of the girl, and is not therefore void as oppos- 
ed to public policy. Where a girl, therefore, of family A. is given 
as a wife in family B. in virtue of such an arrangement, but family 

B. refuses to give a boy of the family as a husband in family A., 
a suit will lie for damages for breach of the contract. But since 
such arrangements are not held in very high repute, the Court will 
not award heavy damages {g). 

There is absolutely no doubt that where the agreement is by 
a person to pay money to a stranger hired to procure a wife for 
him, it is opposed to public policy and will not be enforced by any 
of the Indian Courts (h). An agreement by A. to pay money to 
B. if B. induces his daughter to take A. in adopton is as much 
against public policy as a marriage brocage contract, and B. is not 
entitled to recover on the agreement (i). 


(rf) Srimmsa v. Sesha (1918) 41 
Mad. 197; 41 I.C. 783. 

(e) Rambhat v. Timmayya (1892) 
16 Bom. 673; Girdhari Singh' v. 
Neeladhar Singh (1912) 10 All.L.J. 
159; 16 I.C. 1004. But if the pro- 
posed marriage is in fact solemnised, 
and gifts of this kind made over, they 
cannot he recovered back; Ram 
Siimron Prasad v. Gohind Das (1^) 
S Pat, 646; 99 I.C, 782; A.I.R. 
1926 Pat. SS2. 


(/) Devarayan v, Mnttwraman 
(1914) 37 Mad. 393; 18 I.C. 515; 
followed in Fasai Rahim v. Nitr 
Mohammad A.I.R. 1935 Pesh. 121; 
157 I.C. 736. 

(5) Atmr Chand v. Ram (1903) 
Punj. Rec. no. 50. 

(A) Vaithyanathan v. Gungaragu 
(1893) 17 Mad. 9; Pitamier v. 
lagjiwan (1884) 13 Bom. 131. 

(i) Kothanda v. Thesit Reidiar 
(1914) 27 Mad.L.J. 416. 
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6. Agreements tending to create interest against duty. — S. 23. 

One of the reasons suggested for not enforcing agreements to re- 
ward parents for giving their children in marriage is that such 
agreements tend to a conflict of interest with duty. The same 
principle is applied by the Common Law to dealings of agents and 
other persons in similar fiduciary positions with third persons (/). 

An agent must not deal in the matter of the agency on his own 
account without his principal’s knowledge. In the present Act the 
rules on this head are embodied in the diapter on Agency {k), and 
will accordingly be considered in that place. Certain rules which 
we shall find in the chapter on Indemifity and Guarantee (Z) rest 
on similar groundsi of equity. There are coniiicting opinions as 
to the legality of an agreement by a Patwari or Kanungo in Go- 
vernment service for the purchase of land situated within his circle 
or for the acquisition of any other interest therein. Allahabad 
decisions that such an agreement created an interest which would 
conflict with his duty (m) have been overruled by the Bench of 
the same Court (m) ; but the Lahore High Court does not follow 
this, at any rate as to agricultural land (o). The Bombay (/>) and 
the Madras (?) High Courts agree with the Full Bench decision 
of the Allahabad High Court. If a person enters into an agree- 
ment with a public servant which to his knowledge might cast 
upon the public servant obligations inconsistenj^ with public duty, 
the agreement is void (r). 

7, Sale of public offices. — Traffic by way of sale in public 
offices and appointments obviously tends to the prejudice of the 
public service by interfering with the selection of the best quali- 
fied persons; and such sales are forbidden in England by various 
statutes said to be in affirmance of the common law {s) . There are 
no recent English authorities. The cases in India on this branch 
of the subject have arisen principally in connection with religious 
offices. The sale of the office of a shebaif has been held invalid by 
the High Court of Madras (t). The High Court of Bombay, 


(/) Manikka Mooppanar v. Peria 
Mun^aadi A.I^R. 1936 Mad. 541; 
164 I.C. 31. 

(k) Ss. 215, 216. 

(0 Ss. 133, 137. 

(m) Shiatn Lai v. Chhaki Lai 
(1900) 22 All. 220; Shea Narain v, 
Maia Prasad (1904) 27 All. 73; 1 
A.L J. 412. 

(«) Bharjwan Dei v Murari Lai 
(1917) 39 All. 51; 36 I.C. 259; 14 
A.L.J. 962 [F.B.]; Kamala Dew 
V. Gur Dayal (1917) 39 All. 58; 36 
I.C. 319, 14-A.L.I. 969. 

(o) Abdul Rahman v. Ghulam 
Muhammad (1926) 7 Lah. 463 ; 98 
I.C. 673; A.I.R. 1927 Lah. 18. 


{p} Dharwaf Bank v. Mahomed 
Hayai A.I.R. 1931 Bom. 269; 133 
I.C. 241; 33 Bom.L.R. 250. * 

(q) Manuel Lobo v. Nicholas 
Bntto (1897) 7 Mad.L.J. 268. 

(r) S%tarampur Coal Co,, Ltd. v. 
Colley (1908) 13 C.W.N. 59. It 
is not easy to see what the paity’s 
knowledge has to do with it. The 
rule is for the protection of the pub- 
lic mteiest. 

(s') See Pollock, Contract, 11th 
cd., pp. 305-7 The statute 49 Geo. 
Ill, c. 126, s. 3, is still in force in 
the Presidency towns. 

(0 Narasimma v. Anantha Bhatta 
(1881) 4 Mad. 391; Kuppa Guriikal 
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S.' 23. while affirming the invalidity of an alienation of the office to a 
stranger, upholds an alienation made in favour of a member of 
the founder's family standing in the line of succession (tt). Simi- 
larly the office of mutwali of a wakf is not transferable (?;), nor 
land which is the emolument of a religious office (w). A custom 
allowing the sale of the office of uralar (trustee) of a Hindu tem- 
ple for the pecuniary advantage of the trustee, even if it was esta- 
blished, would be bad in law (^r). These decisions ai'e based upon 
the principle that the interest of the public might suffer if bargains 
relating to public offices are upheld, as their effect is to prevent 
such offices being filled by the best available persons. Where, 
however, the claimants to the office of ojha ("high priest) of the 
temple of Baidyanath were members of a family group, and one' 
claimed the office on the ground that it was elective, and the other 
that it was hereditary, the High Court of Calcutta held that a ' 
compromise by which one of the claimants relinquished his claim 
in favour of the other in consideration of an annual payment out 
of the charao offerings to the idol was not against public policy (31). 
[See Transfer of Property Act, 1882, s. 6 (f).] 

An agreement to pay money to a public servant to induce him 
to retire and thus make way for the appointment of the promisor 
is virtually a trafficking with reference to an office, and is void 
under this section. In the language of the English law, such an 
agreement is an office brocage agreement invalid as opposed to 
public policy (2) (see illustration (f) to the section, above). So 
too a promise to make an annual payment to a person on condi- 
tion that he withdraws his candidature for a public office in favour 
of the promisor is unenforceable (0). Where money is paid under 
such an agreement, it cannot be recovered back from the defend- 
ant, though he has failed to carry out his promise to procure em- 
ployment for the plaintiff in pubUc service (b). 

8, Agreements tending to create monopolies. — ^Agreements 
having for their object the creation of monopolies are void as op- 
posed to public policy (c). 

V. Dora Sami (1882) 6 Mad. 76. (ji) Girijanmd v. Sailajammd 

See also Rajah Vurmah Valia v. (1896) 23 Cal, 64S. 

Ravi Vurmah Kunhi (1876) 4 I. A. (e) Satninatha v. Muthusami 
76 j 1 Mad. 235; Gnatmamhanda (1907) 30 Mad. 530; Karuppiah v. 
PandaraSamadhiv. Velu Pandaram Pomuchami A.l.R. 1933 Mad. 768; 
(1900) 27 I.A. 69; 23 Mad. 271. 65 M.L.J. 532; 145 I.C. 972. 

(«) Mmcharam v. Pranskankar (o) Putin Lai v. Raj Narain 

(1882) 6 Bom. 298, (1931) S3 All. 609; 132 I.C. 419; A. 

(a) Wahid Alt v. Ashruff Hossam I.R. 1931 All. 4^. 

(1882) 8 Cal. 732, (6) Ledu v. Hiralal (1916) 43 

(w) Anjane^alu v. Sri Vemigopala Cal. IIS; 29 I.C. 625. See this case 
Rica Mill, Ltd. (1922) 45 Mad. 620; commented on in Srinivasa v. Sesha 
70 I.C, 466. Ayyar (1918) 41 Mad. 197, at.pp. 

(jp) Rajah Vurmah Valia v. Ravi 200, 202 ; 41 I.C. 783. 

Varmah Kunhi supra, note (<)• (. 0 ) Somu Pillai v. The Municipal 
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9. Agreement by client to remunerate his pleader’s cleric.-^ S. 23. 
An agreement by which a litigant binds himself to pay a sum of 
money to his pleader’s clerk for giving special attention to his 

legal business which the pleader is boimd to see to in considera- 
tion of his fee is opposed to public policy, and consequently can- 
not be enforced (d). 

10. Agreement not to bid.— An agreement between persons 
not to bid against one another at an auction sale is not necessarily 
unlawful (e), but it may be so if the purpose is to defraud a 
third party (/). 

• 

Waiver of illegality. — ^Agreements which seek to waive an 
illegality are void fln grounds of public policy (g). “ Whenever 
an illegality appears, whether from the evidence given by one side 
or the other, the disclosure is fatal to the case. A .stipulation of 
the strongest form to waive the objection would be tainted with 
the vice of the original contract and void for the same reasons. 
Wherever the contamination reaches, it destroy^” (h). 

Pleadings. — ^The facts showing illegality must be pleaded, but 
when the illegality appears from the plaintiff’s own evidence, or 
is otherwise duly brought to the notice of the Court, it is the duty 
of the Court to give effect to the fact thus brought to its notice, 

^d to give judgment for the defendant, although the illegality 
is not raised by the pleadings (t). See Code of Civil Procedure, 

O. 6, r. 8, and O. 8, r. 2. 

Other statutory provisions of similar effect: 1. Trusts 
Act . — ^The provisions of this section as to agreements are streng- 
thened or supplemented by some other enactments. The Indian 
Trusts Act, 1882, provides by s. 3 that all expressions used ihere- 


Comcil, Mayavaram (1905) 28 Mad 
520 ; Mackeneie v. Rameshwar Singh 
■ (1916) 1 Pat.L.J. 37; 34 I.C, 754 
(a case which ought not to have 
been reported at all) ; Devi Dayal 
v. Narain Singh (1927) 100 I.C. 
859; Maharajadhiraja Sir Kamesh- 
war Singh v. Vasin Khan (1937) 17 
Pat. 255; 179 I.C. 431; A.I.R. 
1938 Pat. 473; District Board, 
JJteluvt v. Han Chand A.I.R. 1934 
Lah. 474; 153 I.C. 39. 

(d) Stiryamrayana v. Subbay y a 
(1917) 41 Mad. 471; 42 I.C. 911. 

(e) Mahomed Meera v. Sawasi 
Vijya (1900) 23 Mad. 227; 27 LA. 
17; Hart v. Naro (1894) 18 Bom. 
342; Doorga Singh v. Shea Pershad 
(1889) 16 Cal. 194, 199; Mamg Sein 
HUn V. Chee Pan Ngaw (1925) 3 
Rang. 275; 92 I.C, 270; A.I.R. 1925 


Rang. 275; Hand v. Bhagal Singh 
A.I.R. 1932 Lah. 32; 134 I.C. 101. 

(/) Ram Lai Miira v. Rajendra 
Nath (1932) 8 Luck. 233; 142 I.C. 
595; A.I.R. 1933 Ondh 124, where 
the authorities are reviewed. 

(g) Dhamkdhari v. Nathima 
{mU) 11 C.W.N. fH8: La Bangue 
V. La Bangue (1887) 13 App. Ca. 
111 . 

(A) Per Field J. (Supreme Court, 
U.S.), in Oicwtyan v. Arms Co,, 
103 U.S. 261; Halt v. Capell, 7 
Wallace S42. 

(i) Alice Mary Hill v. William 
Clarke (1905) 17 All. 266; Nabidad 
Khan V. Abdul Rahman (1930) 53 
All. 130; 133 I.C. 313; A.I.R, 1931 
All. 128; Ko Pa Tu v. Asimulla A. 
l.R. 1940 Rang. 73; 187 I.C. 269. 
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Ss. 23, 24. in. and defined in Ihe Contract Act, shall be deemed to have the 
* meanings respectively attributed to them by the Contract Act. S. 4 
provides that a trust may be created for any lawful purpose, and 
that the purpose of a trust is lawful unless it is (a) forbidden 
by law, or (b) is of such a nature that, if pennitted, it would 
defeat the provisions of any law, or (c) is fraudulent, or (d) in- 
volves or implies injury to the person or property of another, or 
(e) the Court regards it as immoral or opposed to public policy. 
The section further enacts that every trust of which the purpose 
is unlawful is void. 

2. Transfer of Property Act, 1882. — S. 6 (h) of this Act 
provides that no transfer can be made of propOifly of any kind for 
an “ illegal purpose.” 

3. Indian Erndence Act, 1872. — ^Where the consideration or 
object of an agreement is alleged to be unlawful, oral evidence may 
be adduced to prove the same though the agreement is reduced to 
the form of a doct&iieat (s. 92, proviso (1) ). 

4. Specific Relief Act, 1877. — ^As to judicial rescission under 
s. 35 (b) , see the special commentary on that section. 

Void Agreements. 

214. If any part of a single consideration for one 
or more objects, or any one or any part 
of any one of several considerations for 
a single object, is unlawful, the agree- 
ment is void. 

Iltustration. 

A. promises to superintend, on behalf of B., a legal manufacture of 
indigo, and an illegal traffic in other articles. B. promises to pay to A. 
a salary of 10,000 rupees a year. The agreement is void, the object of A.'s 
promise and the consideration for B.’s promise being in part unlawful. 


Entire or divisible agreements. — ^This section is an obvious 
consequence of the general principle of s. 23. A promise made for 
an unlawful consideration cannot be enforced, and there is not any 
promise for a lawful consideration if there is anything illegal in a 
consideration which must be taken as a whole. On the other hand, 
it is well settled that if several distinct promises are made for one 
and the same lawful consideration, and one or more of them be 
such as the law will not enforce, that will not of itself prevent the 
rest from being enforceable. The test is whether a distinct con- 
sideration which is wholly lawful can be found for the promise 
called in question. ” The general rule is that, where you cannot 
sever the illegal from the legal part of a covenant, the contract 
is altogether void; but where you can sever them, whether the il- 
legality be created by statute or by the common law, you may re- 


Agreements void, 
if considerations and 
objects unlawful in 
part. 
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ject the bad part and retain the good ” (/). Further specific re- g. 24. 
ference to English cases where the rule has been recognised would 
be of no practical use for Indian purposes (/e). 

In Bengal an agreement between a zamindar and his tenant for 
the payment of an enhanced rent which exceeds the rent previously 
paid by the tenant by more than two annas in the rupee has been 
held void (1), as it directly contravenes the provisions of the 
Bengal Tenancy Act, 1885. The Court will not in such a case 
sever the good part from the bad, and pass a decree for the good 
part, that is for so much of the enhanced rent as does not exceed 
the two annas in the rupee (m). To do so would be to create 
a new agreement belyveen the parties. An agreement with a plea- 
der to pay a fee of Rs. SOO if he wins the suit and also to transfer 
to him part of the property in dispute, is not severable and is w'holly 
void (»). Similarly, where a part of a consideration for an agree- 
ment was the withdrawal of a pending criminal charge of tres- 
pass and theft, it was held that the whole agreerp,ent was void (o). 

Upon the same principle a suit will not lie upon a promissory 
note for an amount w'hich included an item in respect of lotteries 
prohibited by law (p) or an amount in respect of gambling 
losses (q). Where A. promised to pay Rs. 50 per month to a 
married woman, B., in consideration of B. living in adultery with 
A. and acting as his house-keeper, it was held that the whole agree- '' 
ment was void, and B. could not recover anything even for services 
rendered to A. as house-keeper (r). Where, in consideration of 

A. agreeing to procure a divorce from her husband and marrying 

B. , B. advanced to A. Rs. 300, of which part was alleged by B. 
to have been paid for expenses of procuring the divorce and part 
for A.’s ornaments, it was held that on A.’s failure to perform 
the contract B. was not entitled to recover from A. any part of 
the money advanced (j). Similarly, a suit will not lie to recover 
money advanced as capital for the purposes of a partnership which 


(;■) Willies J, in Pickering v, 
Ilfracombe Ry. Co. (1868) L.R. 3 
C.P. at p. 2S0. 

(k) The English cases wifi be 
found reviewed in Ramaswamy 
Chettyar v. Nachiappa Chettyar A. 
I.R. 1940 Rang. 45; 186 I.C. 709 
(Roberts C.J.) . 

(/) Kristodhone Ghoce v. Brofo 
Cobindo Roy (1897) 24 Cal. 895. 

(»«) Citing Pickering v. Ilfra- 
combe Ry, Co., L.R. 3 C.P. 235, 
250; and Baker v. Hedgecock, 39 
Ch.D. 520. 

(») Kafhu JaWam Gujar v. Vish- 
wanath Ganesh Javadekar (1925) 49 
Bom. 619; 89 I.C. 199. 


(o) Srirangachariar v. Ramaeami 

Ayyangar (1894) 18 Mad. 189; Bin- 
desltari Prasad v. Lekhraf Sahu 
(1916) 1 Pat.L.J, 48, 60 ; 33 

I.C. 711; Bani Ravichimdra v. Jaya~ 
wanii (1918) 42 Bom, 339; 45 I.C. 
566. 

(p) Joseph V. Solano (1872) 9 
B.L.R. 441. 

(< 7 ) Balgobind v. Bhaggu Mai 
(1913) 35 All. 558; 21 I.C. 878. 

(r) Alice Mary Hill v. William 
Clarke (1905) 27 All. 266. 

(s) Mussammal Roshm v. Mt^- 
hammad (1887) Punj. Rec. no. 46; 

’Bai Vijli v. Nansa Nagar (1885) l6 
Bom. 152. 
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S. 24 . is partly illegal: A. holds a licence for the sale of opium and 
ganja. The ganja licence contains a condition prohibiting A, from 
admitting partners into the ganja business without the permission 
of the Collector. No such condition is embodied in the opium 
licence, B., who is aware of the prohibition, enters into a part- 
nership agreement with A. both in the opium and ganja business 
without the leave of the Collector and pays A. Rs. 500 as his share 
of the capital. Disputes arise between A. and B., and B. sues A. 
for dissolution of partnership and for a refund of his Rs. SOO. 
B. is not entitled to recover Rs. SOO or any part thereof, one of 
the objects of the agreement being to carry on ganja business 
in partnership. In such a case “it is impossible to separate the 
contract or to say how much capital was advanced for the opium 
and how much for the ganja ” (t). A. stands bsiil for B., who is 
charged with an offence, and as an indemnity for the bail taltes 
from B. a sale deed of B.’s house and also a rent-note whereby B. 
agrees thenceforward to occupy the house as A.'s tfenant and to 
pay rent to him. A. cannot sue B. on the rent-note. “ The sale 
deed and the rent-note are part and parcel of the same transaction,” 
and “ the rent-note is tainted with the same illegality which affects 
the sale deed” (m). Different consequences, however, may fol- 
low when a part of the consideration or “ object ” of an agree- 
ment is not illegal, but merely void in the sense that it is not en- 
forceable in law. In such a case actual performance of such part 
may be a good consideration, though a promise to perform it would 
not have been. Thus a bond passed by a judgment debtor to the 
holder of a decree against him in consideration of the latter re- 
frjuning from execution of the decree is void tinder s. 257a of the 
Civil Procedure Code, 1882, but not illegal. The decree-holder, 
therefore, on performing his part of the agreement, was held en- 
titled to recover on the executed consideration (w), being in itself 
a voluntary lawful forbearance, though not upon the executory 
agreement. If the promise to postpone execution of the decree 
were illegal the whole bond would be tainted with illegality, and 
the judgment creditor would then have no right to enforce payment 
of the bond. But when the parlies themselves treat debts void as 
well as valid as a lump sum, the Court will regard the contract 
as an integral one, and wholly void. Thus where a judgment deb- 
tor agreed to pay in a lump sum interest not awarded by a decree 
in addition to the sum decreed without the sanction of the Court it 
was held that, the promise to pay such interest being void under 
s. 2S7a of the Gvil Procedure Code, 1882, the whole agreement 
was void («;). In a Bombay case (v) the Municipal Corporation 


it) Gopalrav v. Kallappa (1901) 
SBom.L.H. 164. 

(u) iMemanlal v. Mtdshmkar 
(1908) 32 Bom. 449. 

(v) Bank of Bengal v. Vyahhoy 


Gangji (1891) 16 Bom. 618. 

(w) Davlatsing v. Panda (1884) 
9 Bom. 176. Sec. 257a has been 
omitted in the Code of 1908. 

(») Samdatti Yellama Munici- 
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agreed to give for a liinip sum a contract for recovering tax from 
pi'grims and levying a toll on vehicles and animals. It was beyond 
the powers of the Municipality to grant the right to collect fees 
fi-om pilgrims. The Court held that as the transaction was void 
and tainted with illegality, it could not be enforced. In a >iragpur 
case (y) a share in a village was sold and the ex-proprietary rights 
in sir lands appertaining to that share were surrendered. Although 
the surrender of ex-proprietary rights was invalid, the sale of the 
share in the village was upheld as the transactions were separa- 
ble. In a Rangoon case (a) a person had obtained a licence under 
the Electricity Act, 1910, and transferred it to his partners, the 
partnership having been formed after the grant of the licence. 
By s. 9, sub-s. 3 of the Electricity Act any agreement by which 
a licence is transferred is void, In a suit -for partnership accounts 
it was held that no part of the partnership agreement was sepa- 
rable from the rest and it was therefore void. In the case of a 
mortgage of an occupancy holding, the High Court at Allahabad, 
taking the view that the mortgage was illegal under the Agra 
Tenancy Act, 1901 (a), refused to enforce the personal covenant 
to repay (b ) ; but this decision seems open to question, the per- 
sonal covenant being clearly sparable (c). In a later case in 
the same Court it was held that the Act made the mortgage only 
inoperative and not illegal, and that no objection could be taken in 
any case to the enforcement of the personal covenant (d). 

The provisions of this section must be distinguished from 
those of s. 57 below. In ia Bengal case a Mahomedan husband 
agreed by a registered document that he would pay over to his wife 
whatever money he might earn, and that he would do nothing with- 
out her permission, and that if he did so she would be at liberty 
to divorce him. In a suit by the wife to recover from him his 
earnings it was held that though the latter part of the agreement 
might be unlawful, the suit was one to enforce the legal part, and 
the Court gave a decree to the plaintiff for her maintenance at 
Rs. 12 per month, stating that the fair construction of the agreement 
was not that the husband was to pay every rupee he earned, but 
that he was entitled to a reasonable deduction for expenses which 
he must necessarily incur («). 


polity V, Shripadbhat (1932) 57 Bom. 
278; 35 Botn.L.R. 163; 143 I.C. 
331; A.I.R. 19.13 Bom. 132. 

(y) Dharamthand v. Jhamsa A. 
I.R. 1931 Nag. 6; 130 I.C. 91. 

(s) Ma Kyin Hone v. Ong Boon 
Hock A.I.R. 1937 Rang. 47; 167 
I.C, 707. 

(o) See now the Agra Tenancy 
Act, 1926, 

(b) Hxtr Prasad Tiwari v. Shea 
GoVmd Tiwari (1922) I.L.R. 44 
All. 486 ; 67 I.C. 793 ; 29 A.L.J. 


318.' 

(«) Muhammad Khalilur Rahman 
V. Musammllullah A.I.R. 1933 All. 
468; 1933 AIl.L.J. 1522; 144 I.C, 
373. 

id) Gauri Datt v. Bandhu Panday 
A.I.R. 1929 All, 394; 119 I.C, 505. 
Sec also Bhagwat Singh v. Hari 
Kishan Das (1942) 197 I.C. 167; A. 
I.R. 1942 Oudh 1. 

(e) Poonao Bibee v. Fyeo Buksh 
(1874) 15 B.L.R. App. 5. 


S. 24. 
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Ss. 24, 26., Transfer of propert 7 .— When a document transferring im- 
movable property has been once executed and registered, the tran- 
saction “ passes out of the domain of a mere contract into one 
of conveyance ” (/). It then becomes governed by the Transfer 
of Property Act, and s. 24 of the Contract Act has no applica- 
tion (g), ' 

I I Indian Trtists Act, 1882. — S. 4 of the Act provides that where 
a trust is created for two purposes of which one is lawful, and the 
other unlawful, and the two purposes cannot be separated, the 
whole trust is void. » 


Agreement without 
consideration void, 
unless it is in writing 
and registered, c 


2IS. /An agreement made withowt consideration is 
void, unless — 

(1) it is expressed in writing and 
registered under the law for the time 
being in force for the registration of 
[documents (,fc)], and is made on ac- 
count of natural love and affection between parties stand- 
ing in a near relation to each other (i ) ; or unless 

(2) it i.s a promise to compensate, wholly or in part, 

a person who has already voluntarily (/), 
or is a promise to doiic Something for the promisor, or 
thing done, Something which the pronusor was le- 

gally compellable to do, or unless 

(3) it is a promise, made in writing and signed by the 

person to be charged therewith, or by 

TdeMCSby Uml- generally or specially autho- 

tation law. rlsed in that behalf, to pay wholly or 

in part a debt of which the creditor 
might have enforced pa 5 rment but for the law for the limi- 
tation of suits. 

In any of these cases, such an agreement is a con- 
tract (/e). 


(/) Per Sulaiman J. in Dip Narain 
Singh v. Nageshar Prasad (1929) 
52 AH. 338, at p. 340: 122 I.C. 872; 
A.I.R. 1930 All. 1 (P.B.);Gappoo 
Singh v. Har Charan A.I.R. 1935 
Oudb SOI; 158 I.C. 267. 

(p) Dip Narain Singh r. Nages- 
har Prasadj supra; Gappoo Singh v. 
Har Charan, supra, 

(fc) The word "documents" was 
substituted for the word “assur- 
ances” by the Repealing and Amend- 


ing Act, 1891 (XII of 1891). 

(») A Moslem wife's parents 
stand in a near relation to her hus- 
band: Nisar Ahmad Khan v. Rah- 
mat Begum (1927) 100 I.C. 350; A. 
I.R. 1927 Oudh 146. 

(;') Whitley Stokes rightly ob- 
serves that this should be "other- 
wise than at the desire of the pro- 
misor.” 

(k) It will be observed that an 
undertaking to keep an offer open is 
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Explamtim 1. — Nothing in this section shall affect S. 26. 
the validity, as between the donor and donee, of any gift 
actually made. 

Explcmation 2. — ^An agreement to which the consent 
of the promisor is freely given is not void merely because 
the consideration is inadequate ; but the inadequacy of the 
consideration may be taken into account by the Court in 
determining the question whether the consent of the pro- 
misor was freely given, 

• Illustrations. 

(a) A. promises, for no consideration, to give to B. Rs. 1,000. This 
is a void agreement, 

(b) A., for natural love and affection, promises to give his son, B., 

Rs. 1,000. A. puts his promise to B. into writing and registers it. This 
is a contract. • 

(c) A. finds B.’s purse and gives it to him. B. promises to give A. 

Rs. 50. This is a contract. 

(d) A. supports B.'s infant son. B. promises to pay A.'s expenses in 
so doing. This is a contract. 

(e) A. owes B. Rs. 1,000, but the debt is barred by the Limitation Act. 

A. signs a written promise to pay B. Rs. SOO on account of the debt. This 
is a contract, 

(f) A. agrees to sell a horse worth Rs. 1,000 for Rs. 10. A.’s consent- 

to the agreement was freely given. The agreement is a contract no'twith- 
standing the inadeguacy of the consideration. ~ 

(g) A. agrees to sell a horse worth Rs. 1,000 for Rs, 10, A. denies 
that his consent to the agreement was freely given. The inadequacy of the 
consideration is a fact which the Court should take into account in con- 
sidering whether or not A.’s consent was freely given. 


Consideration. — ^This section declares long after consideration 
has been defined (s. 2, sub-s. (d) ), that (subject to strictly limited 
exceptions) (/) it is a necessary element of a binding contract. 
This has already been assumed in s. 10. The present section goes 
on to state the exce ptional cas es in which consideration may be 
dispensed with. It is curious that the Act nowhere explicitly states 
that mutual promises are sufficient consideration for one another, 
though it is assumed throughout the Act, and seems to be involved 


not among the excepted cases. As 
to statutory powers to impose such 
a condition on tenders for public 
service see s. S, “revocation of 
offers”, above. 

(1) The rule of the Common I.aw 
cannot be properly stated in this 
way; for the formal contracts of 
English law, which are binding by 
their form alone, are older than the 


doctrine of consideration. Ingeni- 
ous attempts have been made to 
treat consideration itself as a mat- 
ter of fonn. This is paradoxical, 
for the essence of consideration is 
exchange of value regardless of any 
particular form. But these matters 
are of no practical importance in 
India. 
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S.' 25. in the definitions of “ agreement ” and “ recipi’ocal promises ” 
in s. 2, sub-ss. (e) and (f) (see the commentary thereon, 
above) (m). 

'"The most obvious example of an agreement without conside- 
ration is a pur ely g ratuitous promise given and accepted. Such 
a promise has no legal force unless it comes within the first class 
mentioned in the present section. But there are other less obvious 
cases ; and they must be all the more carefully noted because neither 
the text nor the illustrations of this section throw any light on them. 
It is not enough that something, whether act or promise, appears 
on the face of the transaction, to be given in exchange for the 
promise. That which is given need not be of a!hy particular value ; 
it need not be in appearance or in fact of approximately equal 
value with the promise for which it is exchanged (see commen- 
tary on Explanation 2, below) ; but it must be something which 
the law can regard^ as having some value, so that the giving of it 
- effects a real though it may be a very small change in the pro- 
misee’s position ; and this is what English writers mean when they 
speak of consideration as good, sufficient, or valuable. An ap- ' 
parent consideration which has no legal value is no consideration 
at all. The section, however, can only apply where the transac- 
tion is contractual in nature. Where a document is in form and 
substance a gift no consideration is necessary (w). 

, ^ Forbearance and compromise as consideration.— Compro- 

mise is a very common transactiop, and so is agreement to for- 
bear-prosecuting a claim, or actual forbearance at the other party’s 
request, for a definite or for a reasonable time. It may seem at 
first sight that in all these cases the validity of the promise is doubt- 
ful, For the giving up, or forbearing to exercise, an actually ex- 
isting and enforceable right is certsunly a good considei'ation (o) ; 
but what if the claim is not well fovmded? Can a cause of action 
to which there is a complete defence be of any value in the eye 
of the law? If a man bargains for reward in consideration of his 
abandonment of such a cause of action, does he not really get some- 
thing for nothing, even if he believes he has a good case? The 
answer is that abstaining or promising to abstain from doing any- 
thing which one would otherwise be lawfully free to do or not 
to do is a good consideration, and every man who honestly thinks 
he has a claim deserving to be examined (fi) is free to bring 


(m) Thiff section, it has been ob- 
served, is exhaustive; Indran Rmna- 
■stmmi V, Anthappa Chettiar (1906) 
16 M.L.J. «2, at p. 426. This 
means, we presume, that an agree- 
ment made without consideration 
is either enforceable under this sec- 
tion or not enforceable at all, which 
hardly seems to need authority. 


(«) Gopal Saran v. Sita Devi A, 
I.R. 1932 P.C. 34; 36 C.W.N. 
392 ; 34,Bom.L.R. 470; 13S I.C. 
753. 

(o) Jagadindra Nath v. Chandra 
Nath (1903) 31 Cal. 242; IndWa Bai 
V. Makarand A. I.R. 1931 Nag. 197. 

iP) He need not have a positive 
opinion that it is justified; for its 
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it before the proper Court, and have the judgment of the Court g, 26. 
on its merits, without which judgment it cannot be certainly 
known whether the claim is well founded or not; for the maxim 
that every man is presumed to know the law, not a veiy safe one at 
best, is clearly inapplicable here. That whidi is abandoned or sus- 
pended in a compromise is not the ultimate right or claim of the 
party, but his right of having the assistance of the Court to deter- 
mine and, if admitted or held good, to enforce it. “If an in- 
tending litigant hona fide forbears a right to litigate a question of 
law or fact which it is not vexatiotK or frivolous to litigate, he 
does give up something of value. It is,a mistake to suppose it is 
not an advantage, which a suitor is capable of appreciating, to be 
able to litigate his claim, even if he turns out to be wrong ” {q). 
Forbearance to sue for or demand a merely honoraiy or customai 7 
debt may be a good consideration (r). But the abandonment of 
an obviously groundless claim will" not make a good consideration 
" any more than a promise to pay a sovereign in satisfaction of a 
-debt of a guinea is supportable 1^ the conside?ation that it saves 
the creditor the trouble of bringing an undefended action for the 
larger sum " (s). 

The principle thus stated is followed by the Indian Courts (0- 
Thus where after the expiration of the time fixed for completion 
of a mortgage the mortgagee declined to advance the money un- 
less the mortgagor consented to pay interest from the date fixed 
for the completion, and the mortgagor agreed to do so, it was held 
that there was a good consideration for the agreement, though 
time was probably not of the essence of the original contract. The 
mortgagee be’ieved in good faith that he was entitled to rescind 
at once, and the abandonment of his claim to do so was considera- 


success may depend on facts not 
within his own knowledge, or on un- 
settled questions of law, or both. 
Often times a man who is asked, 
"Is your cause just?" may quite 
fairly answer: "I see nothing against 
good conscience in it; whether it is 
good in law is exactly what I want 
the Court to fell me." These refine- 
ments, however, are perhaps fitter 
for the moralist than for the 
lawyer. 

(q) Bowen L.J. in Miles v. N^ew 
Zealand Alford Estate Co, (1886) 
32 Ch.D. 266, 291. Cp. Wdby v. 
Elgce (1875) L.R. 10 C.P. 497. 
Radha Rani v. Ram Dass, A.I.R. 
1941 Pat. 282. 

(f) Goodson V. Grierson [1908] 
1 K.B. 761, C.A. : Hyams v. Stuart 
King [1908] 2 K.B. 696, C.A. ; Aya 


Ram V. Sadim Lai A.I.R, 1938 Lah. 
781. 

(j) Jagaveera Rama Ettappa v. 
Arumugam (1918) 45 I. A. 195, at 
p, 203 ; 48 I.C. 907 (the real ques- 
tion was whether a contract to pay 
enhanced rent for tenant’s improve- 
ments could be implied under a 
Madras Act; in fact there was no 
forbearance or promise thereof). 
See also Rallu v. Phalla (1919) P. 
R. 137; S3 I.C. 407; Gopal Saimi- 
Bichha Lai v. Dhani Ram-Ram Gopal 
A.I.R. 1929 Lah, 689; 118 I.C. 
646. 

(/) Olati Puttiah Cfietfi v. Varada- 
rajulu (1908) 31 Mad. 474, at pp. 
476, 477 ; Krishna Chandra v. Hemaja 
Sankar (1917) 22 C.W.N. 463; 45 
I.C. 477 [where the claim was not 
bona fide ] . 



182 


THE INDIAN CONTRACT ACT. 


S. 26. 


Lion enough for the mortgagor’s agreement to his terms («). An 
agreement in the nature of a compromise of a bona fide dispute as to 
the right of succession to a priestly office is not without considera- 
tion (v) •, nor is a mutual agreement to avoid further litigation in- 
valid on this ground (w) ; nor a family arrangement providing for 
the marriage expenses of female members of a joint Hindu family 
on a partition between them of the joint family property (x). 
In the case of family arrangements, the Court will not look too 
closely into the quanttun of consideration, and an arrangement de- 
signed to promote peace and good will among members of a family 
has been held to be based op good consideration, even in the absence 
of a dispute or of a claim to property (y).‘ A promissory note in 
the nature of a compromise of a doubtful litigation passed by a 
tenant to the aamindar during the pendency of a suit brought by the 
zamindar against the tenant to eject him from his holding is not 
without consideration (a). But a pledge or promise of security 
for an existing debt is void unless there is some forbearance or 
undei taking by tlie^ creditor (such as not pressing for payment, or 
accepting a reduced rate of interest) in return for it. Thus where 
the drawer of a hundi became insolvent before it fell due, and the 
plaintiff, who was the holder, in due course applied to the acceptor 
to give security for payment at maturity, and the latter executed 
a mortgage “ by' way of collateral secui'ity bond,” it was held 
that, the plaintitf not having entered into any undertaking what- 
ever, he could not recover on the mortgage deed (o). 

Promise to perform existing duty. — ^It is well settled in Eng- 
land that the performance of what one is already bound to do, either 
by general law or by a specific obligation to the other party, is 
not a good consideration for a promise; for such performance is 
no legal burden to the promisee, but, on the contrary, relieves him 
of a duly. Neither is the pronuse of such performance a con- 
sideration, since it adds nothing to the obligation already existing. 
Moreover, in the case of the duly being imposed by the general 


(m) Dadahhoy v. Pestonji (1893) 
17 Bom. 4S7. The plaintiff's tight 
was really, it seems; to give the de- 
fendant notice that he would res- 
cind if the defendant did not com- 
plete within a reasonable time; see 
17 Bom. 457, at p. 46S. 

(w) Girijanmd v. SaUajanmd 
(1896) 23 Cal. 64S, 66S, 666; 

Raneshtmr Prosad v, Lachmi 
Prosed (1904) 31 Cal. Ill, 131— 
132; Bhiitia Mahadshei v. Shivaram 
Mahadshei (1899) 1 Bom.L.R. 495, 
497. Similarly as to property: Sun- 
der Singh v. Haro (1929) 116 I.C. 
719. 

(w) Bhima v. Ningappa (1868) 5 


B.H.C., A.C.J. 75. 

(.*■) Anantanarayana v. SazHthri 
(1913) 36 Mad. ISl; Sidh Gopal v. 
Bihari Lai (1928) SO All. 284; 107 
I.C. 247; A.I.R. 1928 All. 65. 

(y) Latif Jahan Begmn v. Maho- 
med Nabi A.I.R. 1932 All. 174; 
(1932) AII.L.J. 9; 137 I.C. 231; 
Kiriyanmid v, Rmmnand A.I.R. 
1936 Pat. 4S6; 164 I.C. 220. 

(a) Ramkirpal v. Gaya Del (1914) 
12 AII.L.J. 331, 

(o) Manna Lai v. Bank of Bengal 
(1876) 1 All. 309; Contrast Hyanis 
V. Stuart King, supra, note (r) ; 
Aya Ram v, Sodfm Lai, supra, 
note (r ) . 
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law, an agreement to take private reward for doing it would be S. 25. 
against public policy. But before applying this rule we must be 
careful to ascertain that a legal duty does exist. A promise to re- 
munerate a person named as executor (not out of the estate itself) 
if ho accepts the office and performs the duties of executor is not 
bad for want of consideration, since it is not a legal duty to ac- 
cept the office (b) and perform those duties without claiming any 
remuneration. But a person served with a subpoena is legally 
bound to attend and give evidence in a court of law, and a promise 
to compensate him for loss of time or other inconvenience is void 
for want of consideration (c). Similarly an agreement by a client 
to pay to his vakil after the latter had accepted the vakalatnama a 
certain sum in addition to his fee if the suit was successful is with- 
out consideration (d). And it has been held by the High Court 
of Allahabad that a bond passed by a judgment debtor to the holder 
of a decree against him for the amount of the decree plus Rs. 3 
paid for him for the stamp and registration charges of the bond 
is without consideration where the decree was* made by a Court 
having no jurisdiction to make it. and the bond was passed to se-. 
cure the release of the debtor from arrest (e). 

But if a man, bemg already under a legal duty to do some- 
thing, undertalces to do something more than is contained therein, 
or to perform the duty in some one of several admissible ways — ^in 
other words, to forgo the choice which the law allows him — ^this 
is a good consideration for a promise of special reward (/) 

If A. is already bound to do a certain thing, not by the gene- 
ral law, but under a contract with Z., it seems plain that neither 
the performance of it nor a fresh promise thereof without any 
addition or variation will support a promise by Z., who is already 
entitled to claim performance. For Z. is none the better thereby 
in point of law, nor A. any worse, ^ut what if M., a third per- 
son not at present entitled to claim anything, offers a promise to 
A. in consideration of (a) A.’s performance of his obligation to 
Z., or (b) A.’s promise to M. to perform that obligation? .These 
questions have given rise to great difference of learned opiflion in 
Fmgland and America (ff). ?They do not seem to have been con- 

(6) N’araym v. Shajani (1894) (O Banda AH v. Banspat Singh 
22 Cal. 14. It was also argued, (18ffl) 4 All. 3S2. 
without success, that the agreement (/) England v. Davidson (1840) 
was against public policy as making 11 A. fir E. 856 ; 52 R.R. 522 (reward 

it the executor’s interest to prolong to constable for services beyond 

the administration of the estate duty) ; Hartley v. Ponsonby (1857) ,, 

against his duty. • 7 E. & B. 872; 110 R.R. 867. 

(f) Sashemtmh Chetti v, Rama- (g) See Pollock on Contract, 11th 
samy Chetti (1868) 4 M.H.C. 7. ed., 149 sgg. j Anson, 18th ed., 94 

(d) Ramcluuidra ChUntatnan v. sqq.; L.Q.R. xx, 9; Harv, Law 

KttlaRaju (1877) 2 Bom. 362. Cp, Rev. xvii, 71; Leake, 8th ed., 465 

Ganga Ram v. Devi Das (1907) sqq. 

Punj. Rec. no. 61. 
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S, 26, sidered by Indian Courts. Such English authority as there is favours 
the opinion that the performance is a good consideration; but the 
reasons given arc not very clear, and seem to assume that Wh per- 
formance and promise must be good considerations in such a case, 
or neither (h). It is submitted, however, that on principle this 
assumption is not tenable. ‘ The test is whether there is any legal' 
detriment to A., tlie supposed promisee. Now A.'s performance 
of what he already owes to Z. is no detriment to him, as has been 
pointed out; and indeed the resulting discharge of his liability 
seems rather to be an advantage; and therefore it is no considera- 
tion for a new promise by any one. But A. 's promise to M. to do 
something, though he may have already promised Z. to do that 
same thing, is the undertaldng of a new obligation to a new party. 
There is no reason why it should not be made binding by M.’s. 
counter-promise, as in any other case of a contract by reciprocal 
promises, unless the law forbids the same performance to operate 
in discharge of two distinct contracts. There is no positive autho- 
rity for any such nde of law, and when we bear in mind th.at in a con- 
tract by reciprocal promises the promises are the consideration for 
each other, and not the performance, no such rule appears to be 
demanded or warranted by principle. 

Whatever resolution of the speculative question may ultimately 
prevail, the difficulty may be removed, in the case of performance, 
by the slightest appreciable addition to the performance already 
contracted for, and,' in the case of promise, by A,’s new undertak- • 
ing to M. being or including an undertaking not to rescind or vary, 
without M.'8 consent, his eadsting contract with Z. 

Transfer of immovable property.— -This section has been held 
to apply to cases of sale and mortgage of immovable property. 
Thus in Manna Lai v. Bank of Bengal (i) the Allahabad High 
Court' held a mortgage effected by a duly registered deed to be 
void for want of consideration under tliis section. Similarly in 
Tatia v. Bahaji (/) Fulton J, held that a sale effected by a duly 
registered deed under which the purchaser had entered into posses- 
sion was void for want of consideration under this section, Far- 
ran CJ., however, was inclined to the opinion that conveyances 
of land in the Mufassal perfected by possession or registration, 
where the consideration expressed in the conveyance to .have been 
paid had not in fact been paid, could not be put in the same 
category as agreements void for want of consideration (i). The 
first of these two cases was decided before the Transfer of Pro- 


(fc) Shadwell v. ShadwsU (I860) (1861) 6 H. & N. 295j 123 R.R. 

9 C.B.N.S. lS9j 127 R.R, 604; but 516, and Pref. 
quaere whether there was in fact any (t) (1876) 1 All. 309, 

intention to create a legal obligation (7) (1^) 22 Bom. 176, at pp. 

at all (see the dissenting judgment 181, 182. 
of Byles J.); Scouon v. Pegg (ft) Ibid,, at p. 183. 
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petty Act, 1882 was enacted. As regards the other case, that Act 26 
was not yet extended to the Bombay Presidency when the deed of 
sale was executed. It would seem, however, that the result would 
be the same under s. 54 of that Act read with s. 4. The latter 
section declares that the chapters and sections relating to contracts 
in that Act shall be taken as part of the Contract Act. 

Negotiable Instruments. — ^The law merchant has almost — ^but, 
as it is held by something very near a fiction, not quite— made an 
exception to the rule of consideration in the case of iiegoliable 
instruments, or rather established another and independent rule. 

The Negotiable Instruments Act, 1881, S. 118, affirming the well- 
settled general law, fnacts that until the contrary is proved the 
presumption shall be made that every negotiable instrument was 
made or drawn for consideration ; and that every such instrument, 
when it has been accepted, endorsed, negotiated, or transferred, 
was accepted, endorsed, negotiated, or transferred for considera- 
tion. The second branch of the above rule stands^as illustration (c) 
to s. 114 of the Evidence Act, 1872. 

We now come to the exceptional cases in which considera- 
tion is dispensed with. 

Registered writing, — The English doctrine that the " solem- 
nity of a deed ” is of itself sufficient to make a promise expressed 
in a sealed writing valid has never been received in British 
India (/). The Act does not allow any form alone to dispense 
with consideration, but only writing and registration coupled with 
the motive of natural love and affection between -nearly related 
parties. The words “ near relation ” have not been judicially con- 
strued. The Courts would, it need hardly be said, have to con- 
strue them uniformly without regard to variafions in the reckon- 
ing of degrees of kindred, for the purposes of inheritance or the 
like, in different personal laws or customs (m). A registered 
agreement between a Mahomedan husband and his wife to pay his 
earnings to her is within the provisions of cl. 1 of the section (n). 


(1) Kaliprasad Tmari v. Rafa 
Sahib Prahlad Sen (1869) 2 B.L. 
R. (P.C.) at p. 122, In England 
the formal operation of a deed is 
much older than the doctrine of con- 
sideration. It is . therefore errone- 
ous to say, as text-books commonly 
did at one time, that the formality 
"imports a consideration,” On the 
contrary, the doctrine of considera- 
tion was introduced only when in- 
formal contracts were made action- 
able by a series of ingenious fictions ; 
but this is not materia! for Indian 
24. 


purno«es. 

(»«) Jafar AH v. Ahmed AH 
(1S68) 5 R.H.C., A.C.J. 37, where 
It was h‘ld, before the Act, that the 
relation of cousins would not sup- 
port a voluntary agreement, though 
registered, throws no light on the 
possible construction of the Act; for 
by the Common Law, which the 
Court apparently followed, no degree 
of kinship, however near, would 
suffice. 

(«) Poonoo Bibee v. Fyes Buksk 
(1874) 15 B.L.R.App. S. 
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S. 25. So is a i-cgisteied agjeemciit whereby A. on account of natural 
love and affection for his brother, B., undertakes to discharge a 
deJrt due by B. to C. In such a case, if A. does not discharge the 
* debt, B. may discharge it, and sue A. to recover the .imount (o). 

But lui agi cement in writing and registered, whereby a member 
of an undivided Hindu family, without any valuable consideration, 
renounces all right to the family property in favour of the remain- 
ing coparceners, is void unless it is executed for natural love and 
affection (p). It is not to be supposed that the nearness ot rela- 
tionship necessarily imports natural love and affection. Thus wnere 
a Hindu husband execute^ a registered document in favour of his 
wife, whereby, after referiing to quarrels and disagreement bet- 
ween the parties, the husband agreed to pay her for a ^paiate 
residence and maintenance, and there was no consideration moving 
from the wife (q), it was held in a suit by the wife brought on 
the agreement that the agreement was void as being made with- 
out consideration. It was further held_that the agreement could 
not be smd to hav^ been made on account of natural love and affec- 
tion, the recitals in the agreement being opposed to that view (r). 
It is difficult to reconcile with the last case the decision of the 
Bombay High Court in Bhiiva Mahadshet v. Shivaram Mahad- 
shet (s). In that case A. sued his brother B. upon a registered 
instrument whereby B. had agreed to give A. one-half of certain 
property. It appeared that A. had previously sued B. to recover 
that share from him, alleging that the property was ancestral, but 
the suit was dismissed on B. taking a special oath that the property 
was, not ancestral. It further appeared on the plaintiff’s own ad- 
missions that the brothers had long been on bad terms. Upon these 
facts the Subordinate Judge held that the agreement was void 
for want of consideration and that h could not be .said to have 
been made on account of natural love and affection so as to come 
within the first exception to the section, and the decision was 
affirmed by the Qistrict Judge. On appeal the High Court held 
that the agreement must be held to have been made for natural 
love and affection and that A. was entitled to a decree. The Court 
said: “ The District Judge dismissed it (the suit), holding the 
document void for want of cimsideration . . . The Subordinate 


(o) Venkatasamy v. kangasmny 
(1903) 13 Mad.L.J, 428. 

(p) Appa PHlai v. Ranga Pillai 
(1882) 6 Mad. 71. The facts of 
die case did not show that the agree- 
ment was made on account of natu- 
ral love and affection , 

(g) It would, of course, have been 
different if the facts had disclosed 
such a state of circumstances as 
would, under the Hindu law, have 
justified the wife in obtaining a sepa- 


rate residence and maintenance, such 
as violence on the part of the hus- 
band which •a^oiild render it unsafe 
for the wife to continue to live with 
him, or such continued ill-usage as 
would be termed cruelty in the 
English Court. There would then 
have been ample consideration to 
support the agreement. 

(f) Rajluhhy Ddbee v. BJiooimth 
(1900) 4 C.W.N. 488. 

(s) (1899) 1 Bom.L.R. 49S. 
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Judge had held the same. He said ‘ there was no consideration 
for the agreement. The defendant voluntarily agreed to give 
half of the plaint properly to the plaintiff to secure reconciliation 
with the plaintiff.’ It seems to us, however, that this is just the 
case to which s. 25 (1) of the Contract Act should be held to ap- 
ply. The defendant had such natural love and affection for his bro- 
ther that in order to be reconciled to him, he was willing to give him 
this property.” As natural love and affection cannot be inferred as 
a fact merely because no other motive for the promise is shown, it 
would seem that the Court presumed it from the relation of the par- 
ties. One' would have thought that the pj-esumption, if any, was 
rebutted by the plaintiff’s own admissions. A desire for a reconci- 
liation prompted (as the leaimed Judge of the High Court thought) 
by love and affection for the plaintiff is not strongly evinced by the 
subsequent conduct of the defendant in declining to perform the 
contract and driving the plaintiff to a suit. . But, however this 
may be, it appears to us anything but safe to hold that a promise 
by one brother to another, unsupported by any consideration, and 
made solely with a view to purchase peace, can be enforced in a 
Court of law on the bare supposition that the object was reconcilia- 
tion, and that the reconciliation was pi-ompted by natural love and 
affeclioii. 

Compensation for voluntary services. — The second sub-sec- 
tion considerably extends the real or supposed cacceptions (!or their 
authority is by no means clear) allowed in the Common Law to 
the principle that past consideration is no consideration at all, 
since the consideration and the promise have to be simultaneous (t). 
The language of the Act is quite clear, and must be taken as ex- 
pre-ssing a deliberate policy ; it would therefore be useless to discuss 
the English rules. i 

The act voluntarily done must have been done tor the pro- 
misor («). If it hs done for any other person, the promise does 
not come within the provisions of this clause (t/). In an Allaha- 
bad case the defendants by a written j^reeraent promised to pay 


i 

(0 As to the English law see 
Anson, Law of Contract, 18th ed., 
p, 105 and cp. notes on s, 23, "im- 
moral", above. 

(«) Not at his request. That case 
is covered by s. 2 (d), above. The 
enactment now before us " appears to 
cover cases where a person without 
the knowledge of the promisor, or 
otherwise than at his request does 
the latter some service, and the pro- 
misor undertakes to recompense him 
for it”: per Farran C.J., Sindlia v. 


Abraham (1895) 20 Bom. 755, at p. 
758. But possible future services 
would be no consideration: BasanUi 
Kantar Chowdhury v. Madan Mohun 
Chmvdkury (1918-19) 23 C.W.N. 
639 : 46I.C. 282. 

(v) The authority of the head of 
a Hindu family to alienate ancestral 
or joint property for the payment of 
antecedent, even time-barred debts 
depends on peculiar principles of 
Hindu law: see Gajadhar v. Jagan- 
mth (1924) 46 All. 775 : 80 I.C. 684. 


S. 25. 
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s. 25. lo the plainliff a commission on articles sold by them in a market - 
established by the plaintiff at his expense. The market was not 
established at tlic desire of the defciidants, nor was it erected for 
them, but this was done at the request of the Collector of the 
place. The only ground for making the promise was the expense 
incurred by the plaintiff in establishing the ganj. The Court held 
that the promise could not be supported under the present sub- 
section (w). Further, the act voluntarily done must have been 
done for a promisor who was in existence at the time when the 
act was done. Hence work done by a promoter of a company be- 
fore its formation cannot be said to have been done for the com- 
pany (jr). Again, the act done must have been done for a pro- 
misor who is competent lo contract at the time when the act was 
done. Hence a promise by a person on attaining majority to re- 
pay money lent and advanced to him during his minority does 
not come within the exception, the promisor not being competent 
lo contract wdien the loan was made to him. It has been so held 
by the High Cofirts of Madras and Allahabad (y). -A different 
view has been taken by the High Court of Calcutta (^r), and in the 
Punjab (ft), but it does not appear to be sound law. See notes 
to s. 11 under the head “ Minor’s agreement,” above. A pro- 
mise to pay a woman an allowance for past cohabitation has been 
regarded as an undertaking by the promisor to compensate the 
promisee for past services voluntarily rendered to him (b ) ; but 
the correctness of these decisions may be doubted. It is true that 
in .English law past cohabitation, though no better in law than any 
other past' consideration, is not an unlawful consideration (c) so 
as to make a formal instrument void which is in fact given to 
secure an allowance therefor. But in order to support the Indian 
deci.sions just cited it must be held that cohabitation is at the lime 
such a lawful voluntary service as to be a proper subject for com- 


(w) Durga Prasad v. Balieo 
(1880) 3 All. 221. 

(.r) Akmedabad Jubilee S. & W. 
Co. V. Chhotalal (1908) 10 Bom.L. 
R. 141, 143. So it is well settled 
ill England that a company cannot 
ratify acts of its promoters dune 
before it was formed. 

(y) Indran Ramaswami v. Anth- 
appa Chetliar (1906) 16 Mad.L.J. 
422; -Ruraj Narain v. Sukhu Ahir 
(1928) ^51 All, 164; 26 All.L.J. 
1024; 112 I.C. 159; A.I.R. 1508 AU. 
440. 

(a) Musammat Kundan Bibi v. 
Sree Narasan (1907) 11 C.W.N. 
135. 

(a) Kmn Chand v. Basani Kmr 


(1911) Pimj. Rec. no. 31. 

(b) Dhiraj Kuar v. Bikramajit 
Singh (1881) 3 All. 787; Man Kmr 
V. Jasodha Kuar (1877) 1 All. 478; 
Lakshminarayana v. Suhhadri Ani- 
mal (1903) 13 Mad. L.J. 7, 13. 
Our doubt is supported by Husseinali 
V. Dihbai (1923) 86 I.C. 240, 243; 
25 Bom.L.R. 252; A.I.R, 19^4 
Bom. 135. 

(c) Cray v- Mathias (1800) 5 R.R. 
48; 5 Ves. 286; Beautnonl v. Reeve 
(1846) 8 Q.B. 483 ; 70 R.R. 552. 
It may perhaps be doubted whether 
the effect given to the present sub- 
section by applying these authorities 
to it was contemplated by the fra- 
mers of the Act. 
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peiisation (d), whereas the Bombay High Court now holds the s 
contraiy (e). 

It is clear that a case cannot come within tliis exception un- 
less the act has been done voluntarily (/), nor unless there is a 
promise in the first instance. A clause in a memorandum or arti- 
cles of association of a company providing for payment to a pro- 
moter of the company does not constitute a promise by the com- 
pany to the promoter. Hence a claim against a company for re- 
muneration by a promoter of the company cannot be supported 
under this section, where such a claim if based merely on the 
provisions of the memorandum and articles of association of the 
company (p) . ' 

v^romise to pay a barred debt.— Sub-s. (3) reproduces 
modern English law (h). The reason for upholding these pro- 
mises' was thus stated soon after the Act came into force by 
Westropp C.J, (i) ; “ The general rule of law, nc^ doubt, is that a 
consideration merely moral is not a valuable consideration such 
as would support a promise (;') ; but there are some instances of 
promise which it was formerly usual to refer to the now exploded 
principle of previous moral obligation, and which are still held to 
be binding, although that principle has been rejected. Amongst 
those instances is a promise after full age to pay a debt contracted 
during infancy, and a promise (in writing) in renewal of a debt 
barred by the Statute of Limitations. The efficacy of such pro- 
mises is now referred to the principle that a person may renounce 
the benefit of a law made for his own protection.” Accordingly 
this exception applies only where the promisor is a person w’ho 
would be liable for the debt if not lime-barred, and does not cover 
promises to pay time-barred debts of third persons (fe). A Hindu 
son’s agreement to pay his deceased father’s barred debt is avail- 
able only against the joint family properly which has come into 
his hands (1). To create a ” promise ” it is not necessary that 


(rf) See on s. 23, "immoral", 
above. At all events adulterous in- 
tercourse will not support a subse- 
quent promise of compensation under 
tiiis clause; Alice Maty Hill v. 
William Clarke (WOS) 27 All. 266. 

(e) Kisandas v. Dlutndu (1919) 
22 Bom.L.R. 762; 44 Bom. S42| S7 
I.C. 472; Husseinali V. Dit’hai (1W3) 
2S Bom.L.R. 2S2; 86 I.C, 240; A. 
I.R. 1924 Bom. 135; Sdbava Yel~ 
lappa V. Yamanappa Sahu A. I.R. 
1933 Bom. 209 ; 35 Bom.L.R. 345. 

(/) Kalipada Das v, Durgadas 
Roy (1923) 27 C.W.N. 769 ; 73 I.C. 
10; A.I.R. 1923 Cal. 677. 

(p) Ahmedabad hibUee S. & W. 
Co, V. Chhoialal (1908) 10 Bom. 


L.R. 141; Eley v. Positive Govern- 
ment Security Life Insurance Co, 
(1876) 1 Ex.D. 88. 

(A) Where applicable it excludes 
Art. 85 of the Limitation Act, Kakan 
Chanddula Rom v. Daya Rom Amrif 
Lai (1929) 118 I.C. 764. 

(f) Tillakchand v. Jitamal (1873) 

10 B,H.C. 206, 21S. 

(/) Eastwood v. Kenyon (1840) 

11 Ad. & E. 438 ; 52 R.R. 400; 
Beaumont v. Reeve (1846) 8 Q.B. 
483 ; 70 R.R. 552. 

(A) Pestonji v. Bai Melierbai 
(1928) 30 Bom.L.R. 1407; 112 I.C 
740; A.I.R. 1928 Bom. 539. 

(i) Asa Ram v. Karam Singh 
(1929) 51 All. 983; 119 I.C. 109; 
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S. 25. there should be an accepted proposal reduced to writing. All that 
is necessary is that there should be a written proposal by the pro- 
misor accepted before action, for a written pi-oposal becomes a 
promise when accepted (m). 

The distinction between an acknowledgment under s, 19 of 
the Limitation Act and a “ promise " within the meaning of this 
section is of great importance. Both an acknowledgment and a 
promise are required to be in writing signed by the party or his 
agent authorised in that behalf ; and both have the effect of creat- 
ing a fresh starting point of limitation (w). But while an acknow- 
ledgment under the Limitation Act (o) is required to be made 
before the expiration of the period of limitation, a promise under 
this section to pay a debt may be made after the limitation period. 
After the period of limitation expires, nothing short of an ex- 
press promise will provide a fresh period of limitation (^) ; an 
implied promise^ is not sufficient (q). The question occasionally 
arises whether a writing relating to a barred debt amounts to an 
acknowledgment or to a promise. Here the Court must consider 
the language of the particular document bef oit it in every case (r) . 


A.l.R. 1929 All. 586} Champak- 
lal V. Rayachattd A.l.R. 1932 Bom, 
S22; 34 Bora.L.R. lOOS. 

(«t) Appa Rao v. Suryaprakssa 
Rao (1899) 23 Mad. 94, 97, 98; 
George Newnes Book Co. v, K. V. 
S. Iyer (1940) Rang. 377; 189 I.C. 
622; A.l.R. 1940 Rang. 159. 

(n) An acknowledgment in writ- 
ing is not the only mode of creati^ 
a fresh starting point of limitation in 
the case of a debt not barred by 
limitation.. Au oral agreement to 
extend the time of payment may 
effect the same purpose: Shrinivas 
V. Raghmath (1902) 4- Bom.L.R. 
50. 

(o) See Maniram v. Seth Rup- 
chand (1906) 33 I.A, 165, 172; 33 
Cal. 1047, 1058; Maganlal Harjibkai 
V, Amchond Gulabji (1928) 52 
Bom. 521; 112 I.C. 24; A.l.R. 1928 
Bom. 319; Asirvada Nadan v. Veda- 
‘tmtthn Nadan (1924) 86 I.C. 942 
(so-called oral settlement of time- 
barred account) . 

ip) See Ganga Prasad v. Ram 
Dayai (1901) 23 All. 502, at p. 504; 
Ram Bahadur Singh y. Damodar 
Prasad Singh (1921) 6 Pat.L.J. 
121; fiO I.C. S14; Deoraj Tewari v. 
Indrasan Tewari (1929) 8 Pat, 706; 
120 I.C. 470; A.l.R. 1929 Pat. 258, 


distinction fully explained in Patna 

H. C. s. 25 (3) extends to a case of 
abatement by reason of non-substitu- 
tion of legal representatives: Niaz 
Ahtitad Khan v. Parshotam Chandra 
(1930) S3 All. 374; 129 I.C. 545; 
A.l.R. 1931 All. 154; Nur Hossein 
V. Tamijuddin A.l.R. 1941 Cal. 
449} 197 I.C. 321; Debi Prasad v. 
Bhagwafi Prasad A.l.R. 1943 All. 
63. 

(5) Mihin Lal v. M. B. Dairy 
Porm A.l.R. 1932 All, 3B; 132 I.C. 
420; Abdul Rafiq v. Bhajan (1932) 

S3 All. 963; 137 I.C. 243; A.l.R. 
1932 All. 199; Girdhari Lal v. 
Bisimi Chand (1932) 54 All. 506; 
140 r.C.' 783; A.l.R. 1932 All. 461; 
Mst. fanaka v. Kali Charon (1932) ' 
7 Luck. 313; 135 I.C. 390; A.l.R. 
1932 Oudh 49; Ghulam Murtasa v, 
Pasib-un-nissa Bibi (1935) 57 All. 
434; 152 I.C. 370; A.l.R. 1934 All. 
129; Govindan Nair v. Achuthan 
Naif A.l.R. 1940 Mad. 678; 193 

I. C, 399; (1940) 1 Mad.L.J. 682. 
(f) Gobind Das v. Sarju Das 

(1908) 30 All. 268 (the terms of 
the document there considered are 
not clearly stated, but apparently 
there were no words of promise) ; 
Prahlad Prasad v. Bhagwan Das 
(1926) 49 All. 496; 100 I.C. 593. 
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If it' amounts to an acknowledgment, the writing could not avail g. 25. 
the plaintiff under this section; but it is otherwise where it 
amounts to a promise. Thus khata, or an account stated, has been 
held to be a mere acknowledgment as distinguished from a promise 
under this section (j). Similarly a bare statement of an account 
IS not a promise within the meaning of this section (t). In the 
same way the words baki deva (balance due) at the foot of a 
Gujarati account were held not to amount to a promise («). Simi- 
larly of a mablaghandi in Bengal (zf). An agreement to execute 
a mortgage to pay off a time-barred debt does not amount to a 
promise to pay the debt (w). On tlie other hand, where a 
tenant wrote to his landlord in respect of rent barred by limitation, 

“ I shall s^nd by the end of Veyshak montli,” it was held tliat the 
words constituted a promise under this section (x). A Full Bench 
of the Lahore High Court has held that whenever a balance is struck 
and over and above that interest is fixed, there is a promise to 
-pay (y) , In a Bombay case, a kkata signed by Ibe defendant ran 
as follows; “ Rs. 200 were found due on the account of the pre- 
vious klhaia having been made up. For the same this khaia is 
passed. The moneys are payable by me. I am to pay the same, 
whenever you may make a demand." It was held that the khafa 
was a promise to pay within the meaning of this section (s). An 


Reports giving no particulars, e.ff. 
Hanna Ram v. Jhanda Singh A. I. 
R. 1929 Lah. 591; 129 I.C. 90; are 
useless. 

(s) Chowksi Himutlal v. Chowk.fi 
Aehrutlal (18M) 8 Bom. 194; Jethi- 
bai V. Putlibai (1912) 14 Bom.L.R, 
1020. 

(0 Ramp V. Dharma (1882) 6 
Bom. 683; Debi Prasad v. Ram 
Ghulam (1914) 19 Cal.L.J. 263; 2S 
I.C. 89; Satyaketu Daita v. Ramesh 
Chandra (1932) 60 Cal. 714; 37 C. 
W.N. 326; 146 I.C. 834; A.I.R. 
1933 Cal. 6S8; Shiojiram v. Gulab- 
chand (1941) Nag. 144; 194 I.C. 
806; A.I.R. 1941 Nag. 100. 

(it) Ranchhaddas Nathubhai v. 
Jeyckand Kltushalchand (1884) 8 
Bom. 405; Bolkrishna v. Jayashan- 
kar A.I.R. 1938 Bom. 460 ; 40 
Bom.L.R. 1010; 178 I.C, 174; but 
where the words "baki lena” 
(balance payable) were used and the 
signature of the debtor appended, 
this was held to be a promise to 
pay: Fateh Mohammad v. Surja A. 
I.R. 1939 Lah. 486; Gobind Das v. 
Sarpi Das (1908) 30 All. 268; 
Ramaswami v, Kupfmswami (1910) 


20 Mad.L. J. 656. 

(») Sasi Kanta Achdrfee Chow- 
dhary v. SonauUa Munshi (1929) 
121 I.C. 412; 33 C.W.N. 965; A. 
I.R. 1929 Cal. 444. 

(w) Allah Baksh v. Hamid Khan 
A.I.R. 1931 AH. 160; (1931) All. 
L.J. 56; 130 I.C, 702; but a suit for 
specific performance may lie, or the 
plaintiff may sue for damages for 
failure to execute the mortgage; 
ibid. 

(x) Appa Rao v. Suryaprahasa 
Rao (1899) 23 Mad. 94, See also 
Raghoji v. Abdul Karim (1877) 1 
Bom. 590; Chatter Jagsi v. Tulsi 
(1877) 2 Bom, 230; La.vumibai v. 
Ganesh Raghmath (1900) 25 Bom. 
373; Doida v. Gonda (1903) Punj. 
Rec. no. 35, the last two being cases 
under the Indian Stamp Act, 1899. 

(y) Shanti JParkash v. Hartiam 
Das (1937) 19 Lah. 193; 174 I.C. 
277; A.I.R. 1938 Lah. 234 (F.B.). 

(a) Chandraprasad v. Varajlal 
(1906) 8 Bom.L.R, 644; Mahbttb 
Jan V. Nur-ud-Din (1905) Punj, 
Rec. no. 102; Bhagwan Singh v. 
Mmshi Ram (1917) Punj, Rec. no. 
66, p. 246. Cp. Om Parkash Mitler 
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S'. 25. agriiement betwcai a creditor and a debtor entered into before the 
expii-y of the period of limitation, whereby the date of payment 
is extended beyond the period of limitation, is valid, though ver- 
bal, if there is a consideration for the agreement, c.g., payment of 
interest up to the extended date. Such an agreement is not an 
acknowledgment within the meaning of s. 19 of the Limitation 
Act, nor is it a promise to pay a barred debt; it may be enforced 
at any time within three years from the date on which it was 
made (a). " A promise to pay may be absolute or conditional. If 
it is absolute, if there is_^ no ‘ but ’ or ‘ if,’ it will support a suit 
without anything else; if it is conditional, the condition must be 
performed before a suit upon it can be decreed (&). Thus in 
Watson V. Yates (c) the defendant, after his debt hfid become 
barred by limitation, wrote as follows to his creditor in reply to a 
demand for payment: " I would assure you that I bear the matter 
in mind, and will do my utmost to rep^ the money as soon as 1 
possibly can.” K was held that this constituted a conditional pro- 
mise to pay the barred debt, the condition being the ability of the 
defendant to pay. The plaintiff in the case failed to show that the 
defendant was able to pay, and it was held that the defendant could 
not, therefore, be held bound. Similarly, if the promise be to pay 
a barred debt “ within a month,” the promisee must wait for a 
month before he can sue on the promise (rf). If the debtor pro- 
mises to pay a barred debt out of his share of the profits of the 
business started by him in partnership with liis creditor, the latter 
cannot recover the debt except in the manner provided in the 
agreement (e). 

Agent generally or specially authorised in that behalf . — ^A Col- 
lector, as agent to the Court of "Wards, is not an agent ” generally. 


V, Haji Abdul Rahint A.I.R. 1929 
Lah. 511; 117 I.C. 377 (added term 
fixing rate of interest, facts obscure). 
Where an account contained entries 
on both sides and the parlies who 
have stated the account between them 
have agreed that the items on one 
side should be set against those on 
the other and the balance only should 
he paid, the case is one of that kind 
of account stated in which there is 
a promise for good consideration to 
pay the balance arising from the 
fact that tlie items have been so set 
Q& and paid as described; s. 25 (3) 
has therefore no application : So held 
by the Privy Council in Siqueira v. 
Noronha A.I.R. 1934 P.C, 144; 38 
C.W.N. 813; 151 I.C. 90, In such 
a case, a suit can be filed on the ac- 
count stated, whether certain items 


in the account were time-barred or 
not. 

,(a) Ibrahim Mallick v. Lalit 
Mohan Roy (1923) SO Cal. 974; 79 
I.C. 489; A.I.R. 1924 Cal. 388. 

(6) Bindae Dosya v. Ckota (1912) 
16 C.W.N. 6,36, at p. 638; Maniram 
V. Seth Rupchand (1906) 33 I. A. 
165, 172 ; 33 Cal. 1047, 1058; Balla- 
pragada v. Tkammmux (1917) 40 
Mad. 701; 35 I.C. 575. 

(c) (1887) 11 Bom, 580. The 
English authorities were reviewed by 
the H.L. in Spencer v. Hemmerde 
[1922] 2 A, C, 507. 

(d) See Muhammad Abdulla v. 
Bcmk Instalment Co. (1909) 31 All. 
495, at p. 497. 

(e) Bindae Dosya v. Chota (1912) 
16 C.W.N. 636. 
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or specially authorised in that behalf ” so as to bind a ward of the g. 26. 
Court of Wards by a promise to pay a barred debt (/). A pleader 
cannot bind his client unless he is specially authorised in that be- 
half (g) ; nor a minor’s guardian the minor (A). 

Debt. — The expression " debt ” here means an ascertained sum 
of money. A promise, tlierefore, to pay the amount that may be 
found due by an arbitrator on taking accounts between the parties 
is not a promise to pay a “ debt ” within this section (i). The 
expression “ debt ” in this cljiuse includes a judgment debt. A 
promise, therefore, to pay the amount of, a decree barred by limi- 
tation does not require any consideration to support it (j). 

It is not necessary to the operation of this clause that the pro- 
mise should in terms refer to the barred debt. Thus vjliere A. 
passed a promissory note for Rs. 325 lo B., and, after the debt was 
time-barred, passed another note promising “ to pay Rs. 325 for 
value received in cash,” it was held thal: it was open to B. to show 
that the amount, though not paid in cash, referred to the debt due 
under the first note (k). 

An insolvent who has obtained his final discharge is under no ' 
legal obligation to pay any debt included therein, and any promise \ 
lo pay it is accordingly without consideration. Such a debt is said, 
to be barred by insolvency, and the Contract Act contains no ex- 
ception in favour of a promise to pay it (1). It is not clear, how- 
ever, whether the same principle would apply to a promise without 
new consideration to pay a debt in respect of which the insolvent 
has obtained only his personal, and not his final, discharge, and which 
is included in the judgment entered up against him in favour of the 
official assignee. In such a case it will be observed that the cre- 
ditor's remedy is not, strictly speaking, barred, but is transferred 
to the official assignee, who .alone can recover the debt in the man- 
ner and subject to the conditions provided by the relevant Insol- 
vency Act. In Naoroji v. Kad Sidick ( hi ) the defendant filed his 

(/) Suyyamrayana v, Narcndra Uncovenanted Service Bank (1881) 

Thatrae (189S) 19 Mad. 235; A Hand 3 All. 781; Shripatrav v. Govind 
Behari Lai v. Deputy Commissioner (1890) 14 Bom. 390, • Nias Ahmad 
(1939) 15 Luck. 308; 183 I.C. 290; Khan v, Parshotam Chandra (1930) 

A.I.R. 1940 Oudh 107. 53 All. 374; 129 I.C. S4S; A.I.R. 

(g) Bansidhar v. Baku Lai (1923) 1931 All. 1S4. 

21 All.L.J. 713; 75 I.C. 309. (i) Gatmpathy v. Munisawmi 

(ft) Manikya Bewa v. Pnshpa (1909) 33 Mad. 159; 5 I.C. 754; 

Charan Majhi A.I.R. 1928 Csd. Smdhiira Singh v. Kehr Singh A. 

850; IIS I.C. 263; harottamdas v. I.R. 1936 Lah. 1016; Abdullakin v. 

Chitta Bhagieansaaig A.I.R. 1939 JWo«»sr jV? £>«» (1929) 7 Rang. 292; 

Bom. 464 ; 41 Bom.L.R. 896; 186 119 I.C. 738; A.I.R. 1929 Rang 240 

I.C. 66 {de facto guardian). adds nothing. 

(0 Doraisaml v. yaithilinga ({) Per Cur, m Naoroji v. Kasi 
(1917) 40 Mad. 31 [F.B.]. Sidick (1896) 20 Bom. 636, 642, 643. 

(}■) Heera Lull v. Dhunpnt Singh (»«) Supra, 

(1878) 4 Cal. 500; Billings v. The 
25 
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S. 26 . petition and schedule in the Insolvent Debtors' Court, and sub- 
sequently obtained his personal discharge. On the same day 
judgment was entered up against him in the name of the official 
assignee for the full amount of debts stated in the schedule. After 
this was done the plaintiff, who was a scheduled creditor for 
Rs. 5,000, entered into an agreement with the insolvent whereby, 
in satisfaction of his claim for Rs. 5,000, he agreed to accept from 
the insolvent a present cash payment of 800, and either the exe- 
cution of a conveyance to him of a certain property or the pay- 
ment of a further sum of Rs. 1,600 in cash (see s. 03, $ost). The 
creditor sued the insolvent on the agreement, and one of the de- 
fences was that there was no consideration. .It was held that the 
defendant’s promise was not without consideraion, for the plaintiff 
by the agreement impliedly gave up his right to share in any future 
rateable distribution under s. 86 of the Insolvent Debtors’ Act 
(the Act which at the time regulated the legal position) and also 
the right accessor^' thereto, namely, of opposing the final discharge 
of the insolvent. The agreement, how'ever, was held to be void as 
being against public policy within the provisions of s. 23 (»). 

Explanation 1 needs no comment. It may be taken as a state- 
ment made by way of abundant caution. 

Explanation 2 declares familiar principles of English law and 
equity. First, the Court leaves parties to make their own bargains ; 
it will not set up its own standard of exchangeable values. There 
must be some consideration which the law can regard as valu- 
able (o) ; but the fact that a promise is given for a certain conside- 
ration, great or small, shows that the pi'omisor thought the consi- 
deration worth having at the price of his premise. Hobbes, though 
not a lawyer and having no love for the Common Law, correctly 
expressed its doctrine when he said in his “ Leviathan “ The 
value of all things contracted for is measured by the appetite of 
the contractors, and therefore the just value is that which they be 
contented to givej|" One or two English examples will suffice. 
Parting with the possession of goods, even for a very short time, 
and though it does not appear what advantage the promisor was 
to have from it, is consideration enough for a promise to return 
them in the same condition (/>) . An agreement to continue, though 
not for any defined time, an exi^ng service, determinable at will, 
is a sufficient consideration (q). If the owner of a newspaper 
offers the financial editor’s advice to readers who will send their 
queries to a given address, the trouble of sending an inqutiy is a 
^ -■ — - — ■■ ^ -- - • 

(«) See notes on s. 23, above. 20 Pat. 202; 192 I.C. 307; A.I.R. 

(o) Natural love and affection is 1941 Pat. 59. 

not a good consideration in the eye (p) Bainbridge v. Pirtnstone 
of the law, for it is mcapable of (1838) 8 A. & E. 734; S3 R.R. 234. 

being valued: H. P, Banarji v. (3) Gravely v. Barnard (1874) 

Commissioner of Income-tax (IW)' L.R. 18 Eq. S18. 
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sufficient consideration for an undertaking that reasonable care g. 26. 
shall be used to gi-ve sound advice in answer thereto, li would 
seem that a contract is concluded as soon as the reader has sent 
in his inquiry, the general offer being not merely an invitation, but 
the proposal of a contract (see notes on s. 8, " general offers ”, 
above) ; though it would also seem that only nominal damages wmuld 
be recoverable if the editor did not answer at all (r). 

Secondly, the fact that a consideration is grossly inadequate 
may nevertheless be material as evidence of coercion, fraud, or 
undue influence. The leading modem dicJLum on this subject will 
immediately be given as cited in an Indian case by the Privy Coun- 
cil. It must be remetUbered that inadequacy of consideration may 
be evidence that the promisor’s consent was not free, but is no 
more; it is not of itself conclusive. Standing alone, inadequacy, 
as such, is not a bar even to specific performance (r). 

In a suit (t) to set aside a conveyance on the ground of in- 
adequacy of consideration the Privy Council observed ; ‘ ‘ The ques- 
tion then reduces itself to whether there was such an inadequacy 
of price as to be a sufficient ground of itself to set aside the deed. 

And upon that subject it may be as well to read a passage from 
the case of Tennent v. Tennents (L.R. 2 H.L. Sc. 6) in which 
Lord Westbury very shortly and clearly slated the law upon this 
subject. He says; — ' The transaction having clearly been a real 
one, it is impugned by the appellant on the ground that he parted 
with valuable properly for a most inadequate consideration. My 
Lords, it is tnie that there is an equity which may be founded upon 
gross inadequacy of consideration. But it can only be where the 
inadequacy is such as to involve the conclusion that the parly 
either did not understand what he was about or was the victim 
of some imposition.’ Their Lordships are unable to come to the 
conclusion that the evidence of inadequacy of price is such as to 
lead them to the conclusion that the plaintiff did not loiow what 
he was about or was the victim of some imposition.” 

In a case («) decided by the Bombay High Court before the 
enactment of the Contract Act, a mortgage was executed by igno-. 
rant and illiterate peasants,' who were seeking to raise moneys for 
tilling their lands, in favour of the plaintiffs, who were money- 
lenders by profession. The mortgage included, amongst other un- 
usual provisions, a covenant to sell the property to the mortgagees 
at a gross undervalue in certain events. In setting aside the 
mortgage as fraudulent and oppressive, Westropp C.J. said: 


(r) De la Sere v. Pearson, Ltd, 
[1908] 1 K.B. 280, C.A. 

{s) Specific Relief Act, s. 28 (a), 
see below. And so it is now well 
understood in England, notwith- 
standing former coidicting opinions, 


see Pollock, Contract, llth ed. S06. 

(<) The Administrator-General of 
Bengal v. Juggeswar Roy (1877) 3 
Cal. 192, 196. 

(«) Kedari Bin Ramt v. Atma- 
rambhai (1866) 3 B.H.C.A.C. 11. 
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Ss 25, 26.“ Mere inadequacy of consideration, it is true, unless it he so 
great as to amount to evidence of fraud, is not sufficient ground 
for setting aside a contract, or refusing to decree a specific per- 
formance of it. Inadequacy of consideration, when found in con- 
junction with any other such circumstances as suppression of the 
value of property, misrepresentation, fraud, surprise, oppres.sion, 
urgent necessity for money, weakness of understanding, or even 
ignorance, is an ingredient which weighs powerfully with a Court 
of Equity in considering whether it should set aside contracts, or 
refuse to decree specific performance of them” (v). 

.Agieement in lest- '^2©. Every agreement in restraint 
raint ot marriage of the marriage of ^any person, other 
than a minor, is void. 


void 


The wide and unguarded language of this section is taken from 
the draft Civil rCode of New York (s. 836). There is very little 
positive authority in England, but it seems probable that a contract 
limited to not marrying a certain person or any one of a certain definite 
class of persons would be held good (w). Apparently such agree- 
ments must be held void in British India. The Allahabad High 
Court expressed doubt on the question whether partial or indirect 
restraint on marriage was within the scope of s. 26 (x). 

Again, an agreement by a Hindu at the time of his marriage with 
his first wife not to marry a second wife while the first was living 
would be void according to the literal terms of this section. It may 
he doubted whether such a result was ever contemplated by the 
Legislature. The Hindu law recognises polygamy, and as to Maho- 
medan law a man may have as many as four wives at a time. But 
J neither law binds a man to marry more than one wife. It would 
If seem,' therefore, that a provision in a Kabmnamah -hy which a 
7 Mahomedan husband authorises his wife to divorce herself from 
I him in the event of his marrying a second wife is not void, and if the 
I wife divorces herself from the husband on his marrying a second 
I wife, the divorce is valid, and she is entitled to maintenance from 
him for the period of iddat (y), see notes on s. 23, "Rules of Hindu 
and Mahomedan law ”, ante. 

In an Oudh case a distinction was drawn between restraint on 
marriage generally and a distinction on remarriage; and a condition 


(v) 3 B.H.C.A.C. at pp. 18, 19. 
Compare s. S3 o£ the Transfer of 
Property Act and ss. 25 and 28 (a) 
of the Specific Relief Act. See to 
the same effect Bhimbhat v. Yesh- 
wantrao (1900) 2S Bom, 126. 

(re) Pollock, Contracts, 11th ed., 
324-6. 

(.v) Rao Ratii v. Gtthb Rani A. 
* 


I.R, 1942 All. 3S1. 

(y) Maharam All v. Ayesa Khatnn 
(1915) 19 C.W.N. 1226 ; 31 I.C. 
562; Badu Mia v. Badramiessa 
(1919) 29 C.L.J. 230 ; 40 I.C. 803. 
Cf. Jamila Khatoon v, Abdul 
Rashid A.I.R, 1939 Lah. 165; 184 
I.C. 105. 
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in a wakf that if the widow of a co-sharer remarried she should Ss. 26, 27. 
forfeit her right to the profits under the wakf was accordingly 
upheld (s). 

J sv. Every agreement by which any one is restrain- 
ed from exercising a lawful profession, 

rabfortSe^o'f' busincss of any kind, is to that 

extent void. 

Exception 1 (cfr ). — One who sells the good-will of a 
business may agree with the buyer to 
Saving of agree- refrain from carrying on a similar busi- 
business of which ness, Within Specified local limits, SO long 
good-will is hold ; as the buyer, or any person deriving 

title to the good-will from him, carries 
on a like business therein: Provided that such limits ap- 
pear to the Court reasonable, regard being had to the nature 
of the business. 

Agreements in Restraint of Trade. — This section, like the 
last, unfortunately follows the New York draft Code, which has 
been the evil genius of tliis Act. The first paragraph is taken almost 
word for word from s, 833 of that production. The original draft 
of the Indian Law Common did not contain any specific provi- 
sion on the subject. 

The New York draftsmen were of opinion that " contracts in 
restraint of trade have been allowed by modern decisions to a very 
dangerous extent,” and deliberately tried to narrow the Common 
Law. Meanwhile the Common Law has, on the contrary, been 
widening; the old fixed rules as to limits of space have been bi'oken 
down, and the Court has only to consider in every case of a restric- 
tive agreement whether the restriction is "reasonable ... in 
reference to the interests of the parties concerned and reasonable 
in reference to the interests of the public.” In determining this the 
nature and extent of the business to be protected are material 
elements (6). The extension of modern commerce and means of 
communication has displaced the old doctrine that the operation of 
agreements of this kind must be confined within a definite neighbour- 
hood (il). But the Anglo-Indian law has stereotyped that cloclrinc 
in a narrawer form than even the old authorities would justify. The 

(a) Laiafaitmiissa v, Sluitiarbanu Act. 

Begum A.I.R. 1932 Oudh 208; 139 (b) Nardenfelt v. Manini-Nor- 

I.C. 292. _ denfell Co. [1894] A.C. 5.35, 565 

(a) Exceptions 2 and 3, wMch re- (Lord Macnaghten) . 
lated lo partnerships, were repealed (&1) Connors Bros. Lid, v. Ber- 
by the Indian Partnership Act, 1932. mrd Connors A.I.R. 1941 P.C. 75; 

The subject is now dealt with in 196 I. C. 871. 
ss. 11 (2), 36 (2) and 54 of that 
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exception is also taken with slight variations from the New York 
draft Code. 

The section is general in its terms, and declares all agreements 
in restraint of trade void (c) pro tanto, except in the case specified 
in the exception. The object appears to have been to protect trade. 
It has been said that “ trade in India is in its infancy; and the 
Legislature may have wished to make the smallest number of ex- 
ceptions to the rule against contracts whereby trade may be res- 
trained ” (d). That reason, however, cannot have been supposed 
applicable in New York; and it seems more likely that the New 
York clause was simply copied without reflection by the draftsman 
of the Indian Legislative Department (e). 

To escape the prohibition, it is not enough to show that the 
restraint created by an agreement is partial, and not general; it 
must be distinctly brought within one of the exceptions, “ The 
words ‘ restraint from exercising a lawful profession, trade or busi- 
ness ’ do not mean an absolute restriction, and are intended to 
app'y to a partial restriction, a restriction limited to some particular 
place, otherwise the first exception would have been unnecessary." 
Moreover, " in the'following section (s. 2B) the legislative autho- 
rity when it intends to speak of an absolute restraint, and not a 
partial one, has introduced the word ‘ absolutely.’ . . , The use of 
this word in s. 28 supports the view that in s. 27 it was intended 
to prevent not merely a total restraint from carrying on trade 
or business, but a partial one. We have nothing to do with the 
policy of such a law. All we have to do is to take the words of 
the Contract Act, and put upon them the meaning which they 
appear plainly to bear ’’ (/). Tliis view of the section was ex- 
pressed by Couch C. J. in Madhuh Chunder v. Rajeoomar Doss {g). 
The parties in that case carried on business as braziers in a certain 
part of Calcutta. The plaintiff’s mode of business was found by 
the defendants to be detrimental to their interests, and an arrange- 
ment was thereupon entered into between the parties whereby tlie 
plaintiff agreed to stop his business in that quartet, and the defen- 
dants promised in consideration of his doing so to pay to the 
plaintiff all sums which he had then disbursed as advances to 
workmen. The plaintiff accordingly ceasad carrying on business 
in that locality, and the defendants having failed to perform their 


(c) Certainly not "illegal”: 
Haribhai Maneklal v. Sharafali 
Jsabji (1897) 22 Bom. 861, ^6. 

(rf) Per Kindersley J. in Oakes 
& Co, V. Jackson (1876) 1 Mad. 
134, 14S. 

(e) "It is unfortunate that s. 27 
has been moulded upon the New 
York draft Code and seriously tren- 
ches upon the liberty of the indi- 
vidual in contractual matters affect- 


ing trade": per cur. in Bholanath 
Shankar Das v. Lachmi Naraiu 
(1930) S3 All. 316, at p. 322; (1931) 
All.L.J. 84; A.I.R. 1931 All, 83. 

(/) The generality of the section, 
as thus explained, .appears to have 
been overlooked in framing illustra- 
tion (e) to s. 57 of the Specific 
Relief Act. 

(g) (1874) 14 B.L.R. 76. 8S, 86. 
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part of the contract, he sued them to recover Rs. 900, being the S. 27. 
amount advanced by him to the workmen. The agreement was 
held void under this section, though the restriction put on the 
plaintiff’s business was limited to a particular place. " If the 
agreement on the part of the plaintiff is void, there is no conside- 
ration for the agreement on the part of the defendants to pay the 
money : and the whole contract must be treated as one which cannot 
be enforced ” {h). Similarly a stipulation in a contract prohi- 
biting the defendant from engaging in the cultivation of tea for 
a period of five years from the date of the termination of his 
agreement with the plaintiffs was held ypid, although the restric- 
tion only extended to a distance of forty miles from the plaintiff’s 
tea gardens (i). And where by the terms of a contract the 
plaintiff agregd with the defendant not to carry on the business of 
a dubash for a period of three years, and to act as a stevedore 
only of five ships to be given to him by the defendant, and not to do 
any services to ships belonging to anybody else for the like period, 
it was held that the agreement was void, as the first branch imposed 
an absolute, and the second a partial, restraint on the plaintiff’s 
business (;). In an earlier Madras case a covenant whereby the 
defendants agreed with the plaintiffs, at the time of entering into 
their service at Madras, not to carry on the same business (that of 
dress-makers and rrulliners) on the expiry of the period of service 
wifhin 800 miles from Madras, was held void, as being in restraint 
of trade (lb). 

Restraint during term of service. — ^An agreement of service 
by which an employee binds himself, during the term of his agree- 
ment, not to compete with his employer directly or indirectly is not 
in restraint of trade. If it were otherwise, '* all agreements for 
personal service for a fixed period would be void. An agreement 
to serve exclusively for a week, a day, or even for an hour, neces- 
sarily prevents the person so agreeing to serve from exercising his 
calling during that period for any one else than the person with 
whom he so agrees. It can hardly be contended that such an agree- 
ment is void. In truth, a man who agrees to exercise his calling for 
a particular wage and for a certain period agrees to exercise his 
calling and such an agreement does not restrain him from doing so. 

To hold otherwise would, I think, be a contradiction in terms." Such 
an agreement may be enforced by injunction where it contains a 
negative clause, express or implied (I), providing that the employee 


(A) (1874) 14 B.L.R. 76, at p. covenant was void for unreasonable- 
86. ness according to English law, ibid., 

(0 The Brahmaputra Tea Co, v. p. 145. 

Scarih (1885) 11 Cal. 545, 549. (1) See Specific Relief Ad. 1877, 

(;') Ntir AH Dubash v. Abdul Alt s. 57, ill. (d), below. Subba Naidu 

(1892) 19 Cal. 765. v. Haji Bodsha (1902) 26 Mad. 168, 

(k) Oakes & Co. v. Jackson 172; Pragji v. Pranjiwan (1903) 5 

(1876) 1 Mad, 134. Semble the Bora.L.R. 878. 
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S. 27. should not carry on business on his own account during die term 
of his engagement (»i). Thus in Charlesworth v. MacDonald (m) 
the defendant agreed to serve the plaintiff, a physician and surgeon 
practising at Zanzibar, as an assistant for three years. The letter 
which stated the terms which the plaintiff offered and the defendant 
accepted contained the words " The ordinary clause against prac- 
tising must be drawn up.” No formal agreement was drawn up, 
and at the end of a year the defendant ceased to act as the plaintiff's 
assistant and began to practise in Zanzibar on his own account. It 
was held that the plaintiff was entitled to an injunction restraining 
the defendant from pr^ictising in Zanzibar on his own account 
during the period of the agreement (o). 

Public policy. — ^In two cases it was 'suggested that, even 
if the section did not apply to cases of partial restraint, they might 
come under ss. 23, 24 of the Act. In Haribhai v. Sharafali (/>) 
Candy J. said : " I would not extend the meaning of s. 27 beyond 
what the words arimarily mean. There may be contracts whidi do 
not come within the terms of that section and its exceptions, and yet 
may be contracts ' in partial restraint of trade,’ and as such contrary 
to public policy and so void (ss. 23, 24, Contract Act). That is 
the common law doctrine by which restraints of trade, even though 
partial, are presumed to be bad (g), the presumption being rebut- 
table. It is for the Court to determine whether the contract be a 
fair and reasonable one or not, and tlie test appears to be whether 
it be prejudicial or not to the public interest, for it is on grounds of 
public policy alone that these contracts are supported or avoided.” 
And in Nur AH Dubash v. Abdul AH (r) the Court said : “ It is 
not necessary to consider the effect of s. 24 of the Contract Act upon 
the case, whether, even had the stipulation in partial restraint of 
trade not been illegal, the defendant’s agreement would not never- 
theless have been void, part of the consideration for it having been 
the undertaking by the plaintiff absolutely to refrain from carrying’ 
on the business of dubash. Probably that would be the proper 

see Whitwood Chemical Co. v. 
Hardman [1891] 2 CK. 416, and 
Ehnnan v. Bartholomew [1898] 1 
CIi. 671. These later authorities 
cannot, of course, affect the appli- 
cation of the Specific Relief Act 
where it is in force. See s. S7 of 
that Act and notes thereon, below. 
(/>) (1897) 22 Botn, 861, 873, 

(q) This mode of stating the law 
is erroneous. See per Lindley L.J, 
in Mills v; Dunham [1891] 1 Ch. 
576, 587, a case which apparently 
was not before the learned Judge: 
"You are to construe the contract, 
and then see whether it is legal." 

(r) (1892) 19 Cal, 765, at p. 774. 


(m) Note that wrongfful dismissal 
of the employee, being an entire re- 
pudiation oC the contract, puts an 
end to an ancillary agreement of 
this kind no less than to the service 
itself: General Billposting Co. v. 
Atkinson [1909] A.C. 118. 

(«) (1898) 23 Bom. 103. See 

also The Brahmaputra Tea Co. 
V. Scarth (1885) 11 Cal, S4S, 550. 

(o) Note that the Specific Relief 
Act is not law in Zanzibar. The 
Bombay ‘Court based its decision on 
the authority of Liumley v. Wagner 
(1852) I D.M.G. 604 ; 91 R.R. 193; 
a rule which is now considered 
anomalous and will not be extended: 
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construction of the contract." In a Madras case (s) an agreement S.27. 
whereby certain Hindu workers in lead bound themselves not to 
carry on their busines.s with the assistance of any persons not belong- 
ing to their caste was held to be void. The decision was put on 
the ground that it would be against public policy to give effect to the 
agreement, as it might cause very serious restraint upon trade opera- 
tions. There was no reference either in the Judgment or argument 
of counsel to the present section. If there had been, the question 
might haVe been considered whether the words " any one ” are 
limited to a party to the agreement, though in this case the parties 
already purported to lestrain themselves lo»the extent of not employ- 
ing persons not belonging to their caste, however difliculL it might 
be to carry on the business otherwise. 

These suggestions, however, do not seem sound. The present 
section i.s very strong; it invalidates many agreements which are 
allowed by the Common Law ; and it does not seem open to the Courts 
to hold that any agreement in pari materia, not (joining within the 
terms of the section, is void on some imspecified grounds of public 
policy. " So far as restraint of trade is an infringement of public 
policy, its limits are defined by section 27” (t). 

Agreements not in restraint of trade. — This section aims at 
" contracts by which a person precludes himself altogether either for 
a limited time or over a limited area from exercising his profession, 
trade, or business, not contracts by which in the exercise of his 
profession, trade, or business, he enters into ordinary agreements 
ivith persons dealing with him which are really necessary for tlie 
carrying on of his business ” («). In one sense every agreement 
for sale of goods whetlier in essi? or in posse is a contract in restraint 
of trade, for if A. B, agrees to seU goods to C. D. he precludes him- 
self from selling to anybody else. But a reasonable constniction 
must be put upon the section, and not one which would render void 
the most common form of mercantile contracts {v). Thus a stipu- 
lation in an agreement whereby the plaintiffs agreed that they would 
not sell to others for a certain period any goods of the same descrip- 
tion they were selling to the defendant is not in restraint of trade (to) . 
Similarly an agreement to sell all the salt manufactured by the defen- 
dant during a certain period to the plaintiff at a certain price is not 
in restraint of trade (x). It is otherwise if the agreement, while 
binding the manufacturers not to sell their goods to any other person 
than the other contracting party, does not bind the other party to buy 


(f) Vaithelinija v. Samiitada 
(1878) 2 Mad. 44. 

(t) Per Jenkins C.J. in Fraser fr 
Co, V. The Bombay Ice Manufac- 
turing Co, (1905) 29 Bom. 107, at 

p. 120. 

(m) Per Handley J. in Mackenzie 
V. Striramiah (1890) 13 Mad. 472, 
475. 


(») 13 Mad. 472, at p. 474. 

(to) Carlisles, Nepheias & Co, v. 
Ricknanth Biicktearmull (1882) 8 
Cal. 809. 

(.r) Mackenzie v. Striramiah 
(1890) 13 Mad. 472; afTirmcd in 
appeal sub nom. Sadagofa Ramatv- 
jitth V. MackeiKte (1891) 15 Mad. 
79. 
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S, 27. all the produce or any definite quantity. In such a case the agree- 
ment is bad as being in restraint of trade. Where twenty-nine out 
of thirty manufacturers of combs in the city of Patna agreed with 
R. S. to supply him with combs and not to sell combs to any one else, 
with an option to R.S. not to accept the goods manufactured if he 
found there was no market for them in Patna, Calcutta, or elsewhei-e, 
the agreement was held void (y). And where A. agreed to purchase 
certain goods from B. at a certain rate for the Cuttack market, and 
1 the contract contained a stipulation that, if the goods were taken to 
Madras, a higher rate should be paid for them, it was held that the 
stipulation for the higher rate was not in restraint of trade (a). 
All that the contract comes to in such a case is that the vendor is to 
sell the goods at one price if they are sent to 'Cuttack, but at another 
price if they are sent for sale to Madras. Where the owners of two 
neighbouring villages, which were let out for holding a cattle market 
on Tuesdays and Saturdays on payment of market fees, entered into 
an agreement, t^ prevent competition and consequent loss to them, 
that each should let out his village for holding the market on certain 
specified days, it was held that the agreement was not in restraint of 
" any profession, trade or business ” within the meaning of this 
section, and it was not therefore void. The Court said : " It seems 
to us that a landlord who, in return for market tolls or fees, allows 
a cattle market to be conducted on his land is not thereby exercising 
the trade or business of selling cattle" (a), 

Trade Combinations. — ^An agreement between manufacturers 
not to sell their goods below a stated price, to ^ pay profits into a 
common fund and to divide the business and profits in certain pro- 
portions, is not avoided by this section, and cannot be impeached as 
opposed to public policy under s. 23 (b). The' question whether an 
agreement whereby manufacturers agree with one another to carry 
on their works under special conditions, or traders agree amongst 
themselves to sell their wares at a fixed price, is in restraint of trade 
has frequently arisen in English Courts. Such agreements have in 
some instances been disallowed, and in others upheld, according as 
the restraints were or were not deemed to be in excess of what was 
reasonably sufficient to protect the interests of the parties con- 
cei'ned (c). Agreements of this description do not appear to be 


(y) Shaikh Kalu v. Ram Saran 
Bhagai (1909) 13 C.W.N. 388. It 
was also said that the agreement was 
void as creating a monopoly. Qu. 
was there any agreement at all until 
R.S. actually accepted some goods? 
R. V, Demers [1900) A.C. 103, cited 
under s. S, “standing offers”, 
ahove. 

is) Prem Soak v. Dhurum Chand 
(1890) 17 Cal. 320. 


(fl) Pothi Ram v. Islam Patmo 
(191S) 37 All. 212; 27 l.C, 871. 

(6) Fraser & Co. v. Bombay Ice 
Mamfacluring Co. (1904) 29 Bom. 
107. 

(c) The law is reviewed by the 
House of Lords in the very recent 
case of Crofter Hand Woven, ‘etc., 
Co. V, Veitch 11942] A.C. 433, 
where* earlier cases arc considered 
and discussed . 
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common in India, In two decisions of the Bombay High Court, S. 27, 
the question, though raised, was not decided (d). In a later case 
however in the Allahabad High Court it was held that a combination 
among traders in a particular place to do business only among their 
members, paying part of their profits to a common fund and levying 
fines upon their members for breach of conditions laid down by the 
combination did not offend against s, 27 and was not actionable 
merely because it brought profit to the combination and indirectly 
damaged their trade rivals. "It is perfectly clear that the defen- 
dants did not unlawfully Or by illegal means procure any breaches 
of contract in favour of the plaintiffs, "There was no conspiraqr 
on the part of the defendants to compel the plaintiffs’ vendors not 
to supply goods to the plaintiffs. A certain amount of pressure 
was brought to bear upon their constituents, the object of which was 
that if the latter wished to continue to be members of the association 
they had to obey the edicts of the association and to cease to deal 
with outsiders. These persons had a choice of action. They were 
not the victims of any coercion on the part of the defendants. 

Where a person has a choice of one or other of two courses with 
their attended advantages or disadvantages, coercion is not neces- 
sarily one of the elements involved in the transaction. There was 
no organized conspiracy on the part of the defendants to do harm 
to the plaintiffs. The association of the defendants was formed 
with the primary object of keeping the trade in their own hands and 
not with the intention of ruining the trade of the plaintiffs. The 
association therefore was not unlawful and there was no cause of 
action for a claim founded upon conspiracy. The plaintiffs are, 
therefore, not entit’ed to the relief claimed ” (e). An agreement in 
the nature of a trade combination for miiTual benefit for the purpose 
of avoiding competition is not necessarily unlawful, even if it may 
damage others (/). The agreement which was held void in Shaikh 
Kalu V. Ram Saran Bhagat (g) was clearly not for the mutual 
benefit of the parties and was an allenipt to create a monopoly. 

The present section certainly does not reproduce the Common 
Law, as we have seen. It seems, therefore, tlut it should be con- 
strued according to its literal terms. When so construed, we submit 
that the proper inference to draw from the authorities is that it only 
strikes at agreements which operate as a total bar to the exercise 
of a lawful business, for however short a period or however limited 
the area, and does not avoid agreements which merely restrain 


(d) Haribkai Maneklal v. Shata- 
fali Isabji (1897) 22 Bom. 861; 
Fraser & Co. v. Bombay Ice Mam- 
facturinq Co., supra, note (b) . 

(e) Bholanath Shankar Das v. 
Lachmi Narain (1930) 53 All. 316, 
at pp. 333-4; (1931) All.L.J. 34; 


A.I.U. 1931 All. a full discus- 
sion of the authorities will be found 
in tile judgment. 

(/) Daulat Ram v. Dharam Chand 
A.I.R. 1934 Lah. 110; 146 I.C. 
1030. 

(<;) Supra, note (,y). 
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S, 27. freedom of action in detail in the actual exercise of a lawful business. 

A stipulation not to sell for less than a fixed rate is an agreement 
of this character. It does not restrain any party to the contract 
from selling; in other words, none of the parties is restrained from 
exercising his business of selling, but only that in the exercise of 
the business certain terms shall be observed (h). 

" To that extent.” — The meaning of these viords is that if the 
agreement can be broken up into parts, it will be valid in respect of 
those parts which are not vitiated as being in restraint of trade. 
Where the agreement is not so divisible, it is wholly void (i). 

Lex loci contractus. — ^The Courts of this country will not 
enforce a contract made abroad, to be performed in this country, 
contrary to the policy of the law of this country. An agreement, 
therefore, in restraint of trade, made abroad and to be performed 
in India, is void in India, though it may be valid by the lex loci 
contractus (;). 

Exception 1.— This exception deals with a class of cases which 
had a leading part in causing the old rule against agreements in 
restraint of trade to be relaxed in England. The rule arose appa- 
rently from a popular dislike of all combinations lending to raise 
pi'ices, which may be compared with the agitation in America 
against the modern system of “trusts.” It has been laid down in 
quite modern cases, as the governing principle, that “ no power 
short of the general law,” not even the parly’s own bargain, should 
be allowed to restrain a man’s discretion as to the manner in which 
he shall carry on his business (fe), and originally the rule was 
without exceptions. “ In time, however, it was found that a rule 
' so rigid and far-reaching must seriously interfere with transactions 
of everyday occurrence” (1); and from llie early pai't of the 
.sixteenth century onwards restrictions ” for a lime certain and in 
a place certain,” to prevent the seller of a business from competing 
witlr the buyer, were allowed. In the nineteenth century it was 
settled that a limit of time was not necessary, and contracts for the 
preservation of trade secrets were held to be outside the rule, alto- 
gether ; and finally the House of Lords has declared that there is no 
hard and fast rule at all. The qtiestion is always whether the rest- 
raint objected to is reasonable with reference to the particular case 

and not manifestly injui'ioub to the public interest (m). 

« 


(h) Kuber Nath v. Mahali Ram 
(1912) 34 All. S87. 

(i) Parasiillah v, Chandra Kant 
(1917) 21 C.W.N. 979, 983, 39 I. 
C. 177. 

(j) Oakes & Co. v. Jackson 
(1876) 1 Mad. 134, 144. 

do Hilton V. Eckcrslcy (1856) 6 


E. & B. 47, 74; 106 R.R. 507, S22. 

(/) Lord Macnaghten in Norden- 
feli’s Case [1894] A.C. S3S, 564; see 
his judgment at large for a full criti- 
cal discussion of the Common Law. 

(«0 Nordenfeli v. Maxim-Nor- 
denfeh Guns and Ammunition Co. 
[1894] A.C, 535. 
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‘ The law of British India, however, is lied down by the langii- Ss, 27, 28. 
age of this section to the principle, now exploded in England, of a 
hard a4ad fast rule qualified by strictly limited exceptions; and, 
however mischievous the economical consequences may be, the 
Courts here can only administer the Act as they find it. 

The kind of cases covered by this exception may be illustrated 
by a decision some years earlier than the Act. A covenant by the 
defendants on the sale of the goodwill of their business of carriers 
to the plaintiff^ not to convey passengers to and fro on the road 
between Ootacamund and Mettapalayam was not in restraint of 
trade. “ So partial a restraint is not really adverse to the interests 
of the public at large” («). In a rather similar later case where 
the business disposed of was that of a fei'ry, the restraint on the 
seller being limited to three years, the Privy Council held without 
difficulty that there was a sale of a real goodwill (o). 

2 8 . Every agreement, by which any parly thereto 
is restricted absolutely Trom enforcing 

rainr*'of*^*iegta p^ro' fights under or in respect of any 
ceedings void. Contract, by the usual legal proceedings 

in the ordinary tribunals, or which 
limits the time within which he may thus enforce his 
rights, is void to that extent 

Exception 1. — This section shall not render illegal a 
contract by which two or more persons 
to^mfeTto arStS agree that any dispute which may arise 
dispute that may between them in respect of any subject 
or class of subjects shall be referred to 
arbitration, and that only the amoimt awarded in such 
arbitration shall be recoverable in respect of the dispute so 
re ferred. 

When mch a contract has been mdde, a suit imy he 
brought for its specific performance, 

stTcoJrZTs^ ^ •*'*^^^* specific 

performance, or for the recovery of the 
amount so awarded, is brought by one parly to such cou'- 
fract against any other such party in respect of any suh- 
ject which they have so agreed to refer, the existence of 
such contract shall be a bar to the suit. 

(;») AuchterJonie v. Charles Bill otherwise, it is not easy to see why. 

(1868) 4 M.H.C. 77. The mere fact that before the agree- 

(o) Chandra Kanta Das v. Para- meat the seller and the buyer were 
sullah Mulhek (1921) L.R. 48 I. A. competing for the custom of passen- 
5K: 48 Cal. 1030 ; 65 I,C. 271. The gevs. will clearly not do. 

High Court at Calcutta had held 
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S. 28 . 


[Repealed by Specific RelieX Act, s. 2 and Sch., except in scheduled 
districts where that Act is not in force; for these districts sec footnote 
to s. 1 of Specific Rciiel Act, below.] 


Exception 2.- -Nor shall this section render illegal any 
contract in writing by which two or 
rniore persons agree to refer to arbitra- 
tion any question between them which 
has already arisen, or affect any provi- 
sion of any law in force for the time being as to refer- 
ences to arbitration. " 


Saving of coniiact 
to refer questions 
that have already 
arisen. 


Agreement in restraint of legal ^iroceedings. — “ This 
section applies to agreements which wholly or partially prohibit the 
patties from having recourse to a court of law. If, for instance, 
a contract were to contain a stipulation that no action should be 
brought upon it, tjiat stipulation would, under the first part of s. 28 , 
be void, because it would restrict botli parties from enforcing their 
rights under the contract in the ordinary legal tribunals, and so 
if a contract were to contain a double stipulation that any dispute 
between the parties should be settled by arbitration, and that neither 
party should enforce his rights under it in a court of law; that 
would be a valid stipulation so far as regards its first branch, 
vis., that all disputes between the parties should be referred to 
arbitration, because that of itself would not have the effect of 
ousting the jurisdiction of the Courts, but the latter branch of the 
stipulation would be void because by that the jurisdiction of the 
Court would be necessarily excluded” (p). Thus a contract 
whereby it is provided that all disputes arising between the parlies 
should be referred to two competent London brokers, and that 
their decision should be final, does not come within the purview of 
this section (g). Nor does a contract whereby it is provided that 
all disputes arising between the parties ” should be referred to the 
arbitration of the Bengal Chamber of Commerce, whose dcci.sion 
shall be accepted as final and binding on both parlies to the con- 
tract ” (r) ; still less is it wrong for the parties to a pending suit 
to give the Court itself, if they choose so to agree, full power to 
decide the whole matter without further appeal (j). But a stipu- 


Q) Per Gartli C.J. in Coringa 
Oil Co,, Lid, V. Koegler (1876) 1 
Cal, 466, 468, 469, iif appeal from 
same case in 1 Cal, 42; Mvlji Tejsing 
V. Rmsi Devraj (1909) 34 Bom. 13. 

( 9 ) Coringa Oil Co., Ltd. v. 
Koegler, supra, 

(r) Ganges Manufacturing Co., 
Ltd. V. Jndra Chand (1906) 33 Cal. 
1169; Champsey v. Gill & Co. (1905) 
7 Bom.L.R. 80S. In such a case 


the rules of the Association are im- 
ported in the contract; 33 Cal. 1169; 
Chaiiram v. Bridhichand (1915) 42 
Cal. 1140; 30 I.C. 681; Gainda Lai 
V, Rameshwar Das A.l.R, 1937 
All. 650; (1937) All.L.J. 823; 171 
I.C. 584. 

(s) Bashir Ahmad v. Sadiq AH 
(1929) 120 I. C. 826 ; 6 O. W. N. 
771; A.l.R. 1929 Oudh 451. 
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lation that parties to a reference shall not object at all to the vali- S. 28. 
dity of the award on any ground whatsoever before any Court of 
law does restrict a party absolutely from enforcing his rights in 
ordinary tribunals, and, as such, is void. The Courts have power, 
in spite of such a stipulation, to set aside an award on the ground of 
misconduct on the part of the arbitrator. It was so held by the 
Madras High Court in a case (t) in which the agreement to submit 
to arbitration contained a restrictive stipulation of the above 
character. The agreement in that case was filed in Court under the 
provisions of the then Code of Civil Procedure («), and the decision 
was put on the ground that the very filing of the agreement in Court 
gave the Court jurisdiction under the arbitration chapter to set aside 
the award on the ground of the arbitrator’s misconduct (v). But 
the decision, it is submitted, ought not to be different even if the 
agreement were not filed in Court. For though, in that case, the 
provisions of the Code would not apply, the award may be set aside 
in a regular suit on that ground. A party to an a'^hitration agree- 
ment has now the right to have an award set aside on the ground of 
misconduct on the part of the arbitrator (w), and a stipulation 
whereby he binds himself to accept the award as final in all cases 
has the effect of restricting him absolutely from enforcing his right 
and is, therefore, void under the provisions of this section. 

For the rest the section before us affirms the Common Law. 

Its provisions " appear to embody a general rule recognised in the 
English Courts which prohibits all agreements purporting to oust 
the jurisdiction of thaXourts” (j?). Thus an agreement by a joint 
decree holder not to intervene in execution under Order XXI, 
rule IS, of the Civil Procedure Code, is Invalid (y). It does not 
affect the validity of compromises of doubtful rights, and this view 
is supported by the provisions of the Civil Procedure Code, which 
enable parties to a suit to go before the Court and obtain a decree 
in terms of a compromise (a). In a case before the Contract Act 
was passed, it was held by the Privy Council that an agreement 
whereby the parties to a suit bind themselves before judgment is 
passed in the Court of first instance to abide by the decree of that 
Court and forego their right of appeal is valid and binding (a). 

Following the principle of this decision a Full Bench of the 

(<) Btirla' Ranga Reddi v. Kala- of Madras (1868) 4 M.H.C. 120, 
pain SUImya (1883) 6 Mad. 368. 123. 

(u) See now Arbitration Act, (y) Mttthiah Chettiar v. Govind- 
1940, s. 20. doss Krishmdoss (1921) 44 Mad. 

(») See MOW Arbitration Act, 919; 69 1. C. 337. 

1940, ss. 30, 25. (i) Amnt Das v. Ashburner & 

(w) Arbitration Act, 1940, s. 30. Co. supra, note (a-). See also the 
(jr) Ananl Das v. Ashburner & Civil Procedure Code, 1908, Order 
Co. (1876) 1 All, 267. See also 23, r. 3. 

Kislnasamy Pillay v. The Muni- (o) Munshi Amir Ali v. Maharau 
cipal Commissioners for the Town biderjit Koer (1871) 9 B.L.R, 460. 
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S. 28. Allahabad High Court (6) held that an agreement whereby a judg- 
ment debtor engaged himself not to appeal against a decree passed 
against him in consideration of the judgment creditor giving him 
time for the satisfaction of the judgment debt is not prohibited by 
this section. “ By the agreement not to appeal, for which the 
indulgence granted by the respondents was a good consideration, 
the appellant did not restrict himself absolutely from enforcing a 
right under or in respect of any contract. He forewent his right 
to question in appeal the decision which had been passed by an 
ordinary tribunal. Such an agreement is in our judgment prohibited 
neither by the language nor the spirit of the Contract Act, and an 
Appellate Coui't is bound by the rules of justice, equity, and good 
conscience to give effect to it and to refuse to allow the party bound 
by it to proceed with the appeal” (c). But an agreement between 
the parties to a suit on a contract that the suit should be decided in 
accordance with tlie result of another suit between the same parties 
is void under thI5 section, as it restricts the parties absolutely from 
enforcing their rights by the V usual legal proceedings ” (d). It is 
competent, however, to parties to a suit under the provisions of the 
Indian Oaths Act, 1873, to enter into an agreement making the oath 
of one of them conclusive evidence of all or any of the facts in issue 
between them. If the oath is made and evidence is given on such 
oath, it is under s. 11 of that Act conclusive as to the matter slated. 
But if a party after entering into such agreement as aforesaid 
refuses to make the oath, all that the Court has to do is to record 
under s. 12 the refusal together with the reasons if any and the trial 
should proceed. It is to this extent only that agreements of this 
character are recognised under the Indian Oaths Act. An agree- 
ment, therefore, between A. and B. that if A. made certain state- 
ments on the special oath, B. would be bound by those statements, 
and that if A. refused to take the oath, the suit instituted by A. 
against B. should be dismissed is void, as the Oaths Act does not 
empower a Court to dismiss a suit for such refusal (e). 

“ Rights under or in respect of any contract.” — ^Note that 
this section applies only to cases where a party is restricted from 
enforcing his rights under or in respect of any contract. It does 
not apply to cases of wrongs or torts. Nor does it apply to de- 
crees. The expression ‘‘ contract ” docs not include rights under 
a decree (/). The Code of Civil Procedure contains express pro- 
visions as to adjustment of a decree and postponement of rights 


(b) Ajuint Das v. Ashbunier & 
Co,, supra, note (j;) . 

(f) AnmtDasv. Ashburner & Co , 
supra, Bhirgumth v. Mst. Anna- 
purna A.I.R, 1934 Pat. 644; 153 
I.C. 1098. 

(d) Raja of Venkaiagiri v. Ckinta 


Reddy (1914) 37 Mad. 408; 15 I.C. 
378. 

(e) Moyan v. Pathukulti (1908) 
31 Mad. 1. 

(/) Raiiighulam v. Jauki Rai 
(1884) 7 All. 124, 131. 



^IMITATION OF TIME TO ENFORCE RIGHTS. 


209 


under a decree by mutual agreement of parties to a suit (see S. 28. 
Order 21, rule 2). 

Limitation of time to enforce rights under a contract. — 

Under the provisions of this section, an agreement which provides 
that a suit should be brought for the breach of any terms of the 
agreement within a time shorter than the period of limitation pre- 
scribed by law is void to that extent. The effect of such an agree- 
ment is absolutely to restrict the parties from enforcing their rights 
after the expiration of the stipulated period, though it may be 
within the period of limitation. Agreements of this kind must 
be distinguished from those which do not limit the time within 
which a party may' enforce his rights, but which provide for a 
release nr forfeiture of rights if no suit is brought within the 
period stipulated in the agreement. The latter class of agreements 
are outside the scope of the present section, and they are binding 
between the parties. Thus a clause in a policy, of fire insurance 
which provides that “ if the claim is made and rejected, and an 
action or Suit be not commenced within three months after such 
rejection all benefits under this policy shall be forfeited," is valid, as 
■such a clause operates as a release or forfeiture of the rights of the 
assured if the condition be not complied with, and a .suit cannot be 
maintained on such a policy after the expiration of three months 
from the date of rejection of the plaintiff's claim. It was so held 
hy the High Court of Bombay in the Baroda Spg. & Wg. Co.'s 
case (g) ,* and similarly where a bill of lading provided that " in 
any event the carrier and the ship shall be discharged from all 
liability in respect of loss or damage unless a suit is brought within 
one year after the delivery of the goods ", it was held that the 
clause was valid (h). But this cannot be said of a clause in a 
policy in the following form: “ No suit shall be brought against 
the company in connection with the said policy later than one year 
after the time when the cause of action accrues.” Such a clause 
does not operate as a release or forfeiture of the rights of the 
a.<i.sured on non-fulfilment of the condition, but it is to limit the 
time within which the assured may enforce his rights under the 
policy, and it is therefore void under the present section. The 
contrary, however, was held by the High Court of Bombay, the 
ground of the decision being that the clause amounted in effect 
to an agreement between the parties that if no suit were brought 
within a year, then neither party should be regarded as having any 


(ff) Baroda Spg. & Wg, Co., 
iLtd. V. Satyamrayen Marine & fire 
Insurance Co. (1914) 38 Bom. 344. 
Foil, in GirdltarUal v. Eagle, Star 
& British Dominions Insurance Co. 
(1923) 27 C.W.N. 955; 80 I.C. 637; 


G. Rainey v. Burma Fire & Marine 
Insurance Co. (1925) 3 Ran. 383; 
91 I.C. 622' A.I.R. 1926 Rang. 3. 

(A) Haji Shakoor Gany v. Hinde 
& Co. A.I.R. 1932 Bom. 330 ; 34 
Bom.L.R. 634; 138 I.C. 793. 
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g 28. rights against the other (i). This decision was adversely criti- 
cized in the Baroda Spg. & Wg. Co. ’s case (/) by Beaman J. and 
Scott C.J., it seems rightly. In a Calcutta case (k) one of the 
conditions of a policy of marine insurance was that no suit by the 
assured should be sustainable in aiiy Court unless the suit vas 
commenced within six months next after the loss, and that if any 
suit was commenced after the expiration of six months, the lapse 
of time should be taken as conclusive evidence against the validity 
of the claim. It was held that the assured could not sue on the 
policy after the expiration of six months. No reference was made 
either in the argument of' counsel or in the judgment to the present 
section. An agreement providing that a person in whose favour 
a provision for maintenance was made is not entitled to sue for 
maintenance which had been in arrears for more than one year 
is void (/). 

No provision is made in the section for agreements extending 
the period of limitation for enforcing rights arising under it. In 
a case before the Privy Council (m) their Lordships expressed 
their opinion that an agreement that, in consideration of an inquiry 
into the merits of a disputed claim, advantage should not be taken 
of the Statute of Limitations in respect of the time employed in 
the inquiry is no bar to the plea of limitation, though an action 
might be brought for breach of such an agreement. There is hardly 
any doubt that an agreement which provides for a longer period of 
limitation than the law allows does not lie within the scope of this 
section. Such an agreement certainly does not fall vdthin the first 
branch of the section. There is no restriction imposed upon the 
right to sue; on the contrary, it seeks to keep the right to .sue 
subsisting even after the period of limitation. Nor is this an agree- 
ment limiting the time to enforce legal rights. It would, however, 
be void under s. 23 as tending to defeat the provisions of the Limi- 
tation Act, 1908 («). 

Ordinary tribunals. — ^A clause in a bill of lading whereby it 
was agreed that questions arising on the bill should be heard by 


(i) Hirabhai v. Manufacturers’ 
Life Insurance Co. (1912) 14 Bom. 
L.R. 741 fa case of a life policy]. 
(/) 38 Bom. 344, at pp. 348, 353. 
(fe) South British and Marine In- 
swance Co. v. Brojo Nath (1909) 
36 Cal. 516, pp. 53S-S36, 539-542. 

(!) Saroj Bandhu Bhaduri v, 
'Jnanada Sundari A.I.R. 1932 Cal. 
720; 36 C.W.N, 556; 140 I.C. 263; 
cf . Nathu Mai v. Ram Sarup (1931) 
12 Lah. 692; A.I.R. 1932 Lah. 169;- 
135 I.C. 778, 

(«) East India Co, v. Oditehm 
Paul (1849) 5 M.l.A, 43, 70. 


(») Ballepragada v. Thammana 
(1917) 40 Mad. 701; 35 I.C. S7S. 
By s. 3 of that Act, subject to cer- 
tain exceptions contained in the Act 
" every suit instituted after the 
period of limitation prescribed (by 
the Act) shall be dismissed, although 
limitation has not been set up as a 
defence.” See also Jawahar Lai v. 
Mathura Prasad A.I.R. 1934 All. 
661; (1934) All.L.J. 1035; ISl I.C 
S8S (F.B.). 

Bast India Co. v. OditchUn Paul, 
su'pra, note (m), decided many years 
before the Contract Act, proceeded 
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the High Court of Calcutta instead of the Court at Mirzapui, which 
was the proper tribunal to try the questions, is void, and cannot be 
pleaded in bar of a suit brought in the Mirzapuv Court (o). 
Where, however, two Courts have jurisdiction to try a case, there 
is nothing contrary to law ift an agreement between parties that 
disputes between them should be tried at the one Com I rather than 
the other (/>). Nor is it any objection to an arbitration agreement 
that it contains a stipulation that any arbitration proceedings under 
the agreement shall talce place in a specified country or city (ql. 

Exception 1. — ^This exception '* appli^ only to a class of con- 
tracts, where (as in the cases of Scoit v. Avery (r) and Tredwen 
V. Holman (^), cited by Phear J. (f) ) the parties have agreed that 
no action shall be brought until some question of amount has first 
been decided by a reference, as for instance, the amount of damage 
which the assured has sustained in a marine or fire policy. Such 
an agreement does not exclude the jurisdiction of the Courts; it 
only stays the plaintiff’s hand till some particular amount of money 
has been first ascertained by reference ” (u) . It is not essential 
for the purpose of excluding the jurisdiction of the Court that the 
contract should in terms provide that the award of the selected 
tribunal shall be a condition precedent to legal proceedings. A 
condition on a sweepstake ticket that the decision of the stewards 
of a Turf Club should be accepted as final in the event of any dis- 
pute was therefore held to be a condition precedent which must be 
fulfilled before any action could be brought to recover the amount 
of a prize in the sweepstake (v). An agreement between a tram- 
way company and a conductor that the manager of the company 
shall be the sole judge as to the right of the company to retain 
the whole or any part of the deposit to be made by the conductor 
as security for the discharge of his duties, and that his certificate 
in respect of the amount to be retained shall be conclusive evidence 
between the parties in Courts of justice, comes within this excep- 


on the English Statutes of Limita- 
tion. 

(n) Crawley v. Luchmee Ram 
(1866) 1 Agra, 129, ep. and dist., 
Achratlal, &c. v, Vifayam (1925) 
49 Mad.L.J. 189; 90 T.C. 1019; A. 
I.R, 1925 Mad. 1145 (an ill-drawn 
clause saved by its obscurity, not 
really reportable) . 

(p) A. Milton & Co. v. Ojha 
AutomoMe Co. (1930) S7 Cal. 12^; 
130 I.C. 252; A.I.R. 1931 Cal. 279; 
Khandesh Lakshmi Vilas Mills Co. 
V. Vinayak A.I.R. 1935 Bom. 198; 
37 Bom.L.R. 157; 156 I.C. 277; 
Gopal Das Agarwala v. Hari Kisban- 
A.I.R. 1936 AH. 514; (1936) All. 


L.J. 704; 163 I.C. 919; National 
Petroleum Co, v. Meghraj A.I.R, 
1937 Nag. 334. 

(g) William Jacks & Co. v. Har- 
rowing .9. S. Co, A.I.R. 1932 Sind 
111; 139 I.C. 769. 

(r) (1885) 5 H.L.C. 811. 

(s) (1862) 1 H. & C, 72. 

(/) Roegler v. The Coringa 
Oil Co.. Ltd. (1875) 1 Cal. 42, 51, 

(m) Per Garth (i.J. in Coringa 
Oil Co., Ltd. V, Koegler (1876) 1 
Cal. 466, 469; Cooverji v. Bhimji 
(1882) 6 Bom. 528, 536. 

(w) Cipriani v. Burnett (1933] A. 
C. 83. 


S. 28. 
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8. 28. lion. Such an agreement docs not oust the jurisdiction of the 
Courts. Its effect is merely to constitute the manager the sole 
arbitrator between the company and the conductor as to whether, 
in the event of the conductor’s misconduct, the company is entitled 
to retain the whole or any part of the deposit. The point is very 
similar to those which so frequently occur in England, where an 
engineer or architect is constituted the arbitrator between a con- 
tractor and the person who employs him as to what should be al- 
lowed in case of dispute for extras or penalties (w). It must not 
be supposed that the use of such terms as “ sole judge ” neces- 
sarily imposes any duty' of proceeding in a quasi-judicial manner. 

This class of cases must be distinguished from those where 
the obligation of a promisor, such as the duty of paying for work 
to he done or goods to be supplied is made, by the terms of the 
contract, to depend on the consent or approval of some person, as 
in a builder’s contract, the certificate of the architect that the work 
lias been properly done. Here there is no question of referring 
to arbitration, or anything like arbitration, a dispute subsequent to 
the contract, but the contract itself is conditional, or, in the lan- 
guage of the Act, contingent (ss. 31 — 36, below). 

Exception 1, Second Clause. — ^This clause was repealed by 
the Specific Relief Act. S. 21 of that Act provides that, " save 
as provided by the Arbitration Act, 1940, no contract to refer 
present or future differences to arbitration shall be specifically en- 
forced ; but if any person who has made such a contract other than 
an arbitration agreement to which the provisions of the said Act 
apply and has refused to perform it sues in respect of any subject 
which he has contracted to refer, the existence of such contract 
shall bar the suit.” If a suit is brought in respect of any such 
subject, it must be shown by the defendant, before he could rely 
upon the section as a bar to the suit, that the agreement is still 
operative {x), and that the plaintiff has refused to perform it. The 
mere act of filing the plaint is not such a refusal (y). 

Remedies for breach of agreement to refer. — ^There are two 
remedies open to a party to a reference for breach of the agree- 


(w) Affhorc Nath Ttamierjee v. 
The Calcutta Tramways Co. Ltd, 
(1885) 11 Cal. 232, following London 
Tramways Co. v. Bailey (1877) L. 
R. 3 Q.B.D. 217; Ktiplmsaini Naidtt 
v. Smith & Co. (1895) 19 Mad. 
178; Secretary of State v. Sarmi 
Brothers A.I.R. 1932 Oudh 26S; 
139 I.C. 362 and see Perry v. Liver- 
pool Malt Co. [1900] 1 Q.B. 339, 
C.A. ; as to the immunity of the 
person appointed a quasi-arbitrator 


from being sued for negligence, see 
Chambers v. Goldthrop (1901) 1 K. 
B. 624, C.A. ; Motilal Tejsi v. 
Ramchaiidra Gajimm A.I.R. 1942 
Bom. 334; 44 Bom.L.R. 745. 

(.r) Tahal v. Biskeshar (1^5) 8 
All. 57; Sheoambar v. Deodal 
(1886) 9 All. 168, 172. 

(y) Koomud thunder Dass v. 
Chmder Kant Mooherjee (1879) 5 
Cal. 498; Tahal v. Bisheshar (1885) 
8 All. 57. 
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mcnt. He may sue for damages for the breach (s), or he may Ss. 28, 29. 
plead the agreement in bar of any suit that may be brought against 
him in violation of the terms of the agreement, as provided by the 
Specific Relief Act, s. 21. But the provisions of that Act have 
no operation wherever the Arbitration Act, 1940, applies, and by far 
the greater number of arbitrations take place under the convenient 
machinery of the latter. 

Conventional restrictions of evidence. — An agreement pur- 
porting to prevent the ordinary evidence of payment between the 
parties from being received has been disregarded as being an un- 
warrantable interference with the jurisdiction of the Court. Where 
a bond contained a stipulation enabling the obligee to treat as a 
uulUty payments not endorsed in writing on the bond, it was held 
that the stipulation was against good conscience and did not pre- 
clude the obligor from proving payments alleged to have been made 
by him by oral evidence (a). Such a stipulation “ cannot be per- 
mitted to control Courts of justice as to the evidence which, keeping 
within the rules of the general law of evidence in this countiy, they 
may admit of paynnents. There is nothing in that law ’vhidi would 
wjwrhnt our Courts in excluding direct oral evidence of jiayment;” 

2 €> Agreements, the meaning of 

Agreemmtb void ^ybich is not certain, or capable of being 
for uncertamtj'. , , ^ i /t \ 

made certain, are void {b)- 

Ilhistraiions. 

(a) A. agrees to sell to B. "a hundred tons of oil.” There is nothing 
whatever to show what kind of oil was intended. The agreement is void 
for uncertainty. 

(b) A. agrees to sell to B. one hundred tons of oil of a specified des- 
cription, known as an article of commerce. There is no uncertainty here to 
make the agreement void. 

(c) A., who is a dealer in cocoanut-oil only, agrees to sell to B. "one 

hundred tons of oil.” The nature of A.’s trade affords an indication, of the 
meaning of the words, and A. has entered into a contract for the sale of one ^ 

hundred tons of cocoanut-oil . 

(d) A. agrees to sell to B. “all the gjain in my granary at Ramnagar,” 

There is no uncertainly here to make the agreement void. 

(e) A. agrees to sell to B. "one thousand maunds of rice at a piice 
to be fixed by C." As the price is capable of being made certain, there is 
no uncertainty here to make the agreement void. 

(f) A. agp’ecs to sell to B. "my white hoise for lupeus five bundled 
or rupees one thousand," There is nothing to show which of the tyo prices 
was to be given. The agreement is void. 


(c) See Arbitration Act, 1940, ing upon it the absence of an express 
ss. 21, 25. _ acceptance does not make the con- 

(o) Narayan Undir Patil v. MoH- tract uncertain, see notes on s. 8, 
lal Rafndas (187S) 1 Bom. 45. “acting an offer”, above: Indraraj 
(b) It is rt^ly too obvious tliat Smgfb v. Chait Ram A.I.R. 1929 
where a proposal is accepted by act- Nag. 194; 117 I.C. 271. 
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. 29. Attempts have been made to impugn pre-emption agreements 

of a kind quite common in India on the ground of uncertainty.! See 
.bilati AH V. AH Athar (1927) 49 All. 527; 100 I C 683; Basdeo 
Kai V. Jliac/ru Hal (1924) 46 All. 333; S3 1 C. 390. The objection 
i.s not intelligible to a merely English legal mind. These cfises were 
complicated with objections on the ground of perpetuity, see notes 
on s. 37 “ succession to benefit of contract ”, below. 

Ambiguous contracts. — ^The text and (with one addition) 
the illustrations of this section follow the draft of the Indian Law 
Commissioners with only formal variation. As the illustrations 
are plain, and suflicienir to explain the meaning of the section, it 
seems Ttseless to add others from English decisions. 

S. 93 of the Evidence Act provides that when the language of 
a document is ambiguous or defective no evidence can be given 
to explain or amend the document. See also ss. 94 — 97 of the same 
Act. Neither will the Court undertake to supply defects or remove 
ambiguities accotding to its own notions of what is reason-able ; for 
this would he not to enforce a contract made by the parties, but 
to make a new contract for them. The only apparent exception 
to this principle is that when goods are sold without naming a price, 
the bargain is understood to be for a reasonable price. This was 
probably introduced in England on the assumption that there w«ts 
an ascertainable market price, and then extended to all cases. 

S. 21 of the Specific Relief Act overlaps this section; sec 
our Cummcntai'y thereon below. 

Where the defendants, describing themselves as residents of 
a certain place, executed a bond and hypothecated as security for 
the amount ” our property, with all the rights and interest ” ic), 
it was held that the hypothecation was too indefinite to be acted 
upon. The mere fact that the defendants describe themselves in 
the bond as residents of a certain place is not enough to indicate 
their property in that place as the property hypothecated. If they 
had described themselves as the owners of certain property it would 
then have been reasonable to refer the indefinite expression to the 
description (d). And where the defendant passed a document to 
the Agra Savings Bank whereby he promised to pay to the mana- 
ger of the bank the sum of Rs. 10 on or before a certain date 
” and a similar sura monthly every succeeding month,” it was 
held that the instrument could not be regarded as a prorai.ssoi 7 
note (e), as it was impossible from its language to .say for what 


(c) The original words were haki- 
yat a{me kul haq haquk. 

(d) Deojit V. Pitamhar (1876) 1 
AU. 275. 

(e) "A 'promissory note' is an 
instrument in writing (not being a 
bank note or a currency note), con- 


taining an unconditional undertak- 
ing, signed by the maker, to pay a 
certain sum of money only to, or to 
the order of, a certain person, or to 
the bearer of the instrument.” See 
Negotiable Instruments Act, 1881, 
s. 4. 
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period it was to subsist and what amount was to be paid under it (/). gs. 29, 30, 
Similarly it has been held that a stipulation in a patta (lea.se) 
whereby the tenant agreed to pay whatever rent the landlord 
might fix for any land not assessed which the tenant might take 
up (presumably without permission) is void for uncertainly. Under 
such a paita, the landlord might fix any rent he liked, and the ten- 
ant might be liable for an unreasonable rent beyond the value 
of the land (^). But whei-e the proprietor of an indigo factory 
mortgaged to B, all the indigo cakes that might be manufactured 
by the factory from crops to be grown on lands of the factory fiom 
the date of the mortgage up to the dale of payment of the mort- 
gage debt, it was held that the terms of the mortgage v/ere not 
vague, and that the fnortgage was not void in law (fe). It has 
been suggested that an agreement is loo uncertain to be enforced 
if no limit to the time for performance is expressed or can be 
inferred from the nature of the case. This does not appear ao- 
ceplable as a general proposition (i). , 

^grcemeiil.s by way of wager are void; and 
fuTsuit shall be brought Cor recovering 
Agreements by wiy anything alleged to be won on any 

of wager void, , T , . . , 

wager, or entntsted to any per, son to 
abide the result of any game or other uncertain event on 
which any wager is raadC; 

This section s hall not be deemed to rend er unlawful ,a 
subscription or contribution, or agree- 
Excepiion in lavoui ment to subscribe or contribute, made or 
hOTsTradng^,”^*^ entered into for or toward any plate, 
prize or sum of money, of the value or 
amount o f five hundred rupees or upwards to be awarded 
to the winner or winners of any horse-race. 

Nothing in this section shall be deemed to legalise any^ 

„ . , transaction connected with horse-; 

Indian Penal Code racing, to which the provisions of sec- ' 
not affected. tion 294a of the Indian Penal Codei 

apply. 


Wagering contracts. — ^This section represents the whole law of 
wagering contracts now in force in British India, supplemented 
in the Bombay Presidency by the Act for Avoiding Wagers (Amend- 
ment) Act, 1865. It amended the Act for Avoiding Wagers, 1848. 


(/) Carter v. The Agra Savings (1904) 31 Cal. 667, 676 — 678. 

Baittk (1883) S All. 562. (i) See Muhammad Jon v, Fazal~ 

(g) Ramasami v. Rajagopala ud-din (1924) 46 All. 514; 85 I.C. 

(1887) 11 Mad. 200. 482; A.I.R. 1924 All. 657 (opinions 

(A) Baldeo Parshad v. ‘Miller divided) . 
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Thai Act was based principally on the English Gaming Act, 1845 
(8 & 9 Viet. c. 109), s. 18, and was repealed by the Contract Act 
(see the schedule to the Act). Before the Act of 1848 the Iar\' 
relating to wagers in force in British India was the Common Law' 
of England. By that law an action might be maintained on a 
wager, if it was not against the interest or feelings of third per- 
sons, did not lead to indecent evidence, and was not contrary to 
public policy (/). 

There is no technical objection to the validity of a wagering 
contract. It is an agreement by mutual promises, each of them 
conditional on the happening or not happening of an unknown 
event. .So far as that goes, promises of this form will support each 
other as well as any other reciprocal promises. Jt would have 
been belter if the Courts in England had refused, on broad grounds 
of public policy, to admit actions on wagers; but this did not 
occur to the Judges until such actions had become common; and, 
until a remed)' wj.s provided by statute, they could only find rea- 
sons of special public policy in special cases, which they did with 
almost ludicrous ingenuity (k). 

What is a wager ? — A wager has been ddfined as a contract by 

) A. to pay money to B. on the happening of a given event, i n con~- 
^eratton of B. paying ['t his should be ** promisiiig to ‘^v ”] to 
11101 money on the event not happening (1). But Sir William 
AnSou’s definition, “a promise to give money or money’s worth 1 
u]''ou the determination or .ascertainment of an uncertain cveni,”^'! 
is iiCciter and more accurate. .^To constitute a wager “ the par- 
ties must contemplate the determination of the uncertain event as 
the sole condition of their contracts One may thus distinguish 
a genuine wager from a condiUonal promise or a guarantee 
Anson, Law of Contract, 17th ed. 221, 222 («!)• ” 
of the parlies has the event in his own hands, the transaction lacks 
an essential ingredient of a wager ” (m), “It is of the essence 
of a wager that each side should stand to win or lo.se according 
to the un certai n or unascertained -event in reference to which the 
chance oi^Tiik is taken ” (o). 

(/) Ramloll Thackoorseydass v. 

SoojmmwU DhondmuU (1848) 4 
M.I.A. 3Z9’, Doolubdass Pettamber- 
dass v. Ramloll Thackoorseydass 
(1850) 5 M. I. A. 109; Rughoo- 
muth V, Maftickchmd (1856) 6 M. 

I.A. 251. 

(fe) Pollock, Contract, 11th ed. 

291, and see for the history of 
English legislation, Anson, 18th ed. 

214 sqq. 

(/) Hampden v. Walsh (1876) 1 
Q.B.D, 189, 192. See also per 
Lord Brampton in Carlill v. Car- 


bolic Smoke Ball Co. [1892] 2 Q.B. 
484, 490. 

(w) The text has undergone 
slight alterations in the latest (18th) 
edn., see pp. 211 sqq of that edn. 

(»*) Per Birdwood J. In Dayab- 
hai Tribhovatidas v. Lakshmickand 
Panachand (1885) 9 Bom. 358, 363 
(after citing the passage from Sir 
W. Anson as it stood in an earlier 
edition) , 

(o) Per Jenkins C.J. in Sassoon 
v, Tokersey (1904) 28 Bom. 61 A at 

p. 621. 
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In Alamia v. Positive Government Security Life Assuranci g. 30 . 
Co (/>), a case of life insurance, Fulton J. said: “ What is the 
meaning of the phrase ‘ agreements by way of wager ’ in s. 30 of 
the Contract Act? . . Can it be that the words mean something 
different in India from what the corresponding words ‘ agreements 
by way of wagering ' mean in England? I do not see how such an 
argument can be maintained, or how the fact that 14 Geo. TCJ. c. 

48 is not in force in India affects the question. In Hampden v. 

Walsh (q), Cockbum C.J. defined a wager as a contiact by A 
to pay money to B. on the happening of a given event in conside- 
ration of B. paying money to him on the event not happening, and 
said that since the passing of 8 & 9 Vkt. c. 109 there is no longer 
as regards action any'distinction between one class of wager and 
another, all wagers being made null and void at law by the statute 
In Thacker v. Hardy (r). Cotton L.J. said that the essence of gam- 
ing and wagering was that one party was to win and the othci 
was to lose upon a future event, which at the titi^e of the contract 
was of an uncertain nature; btti he also pointed cut that there 
were some transactions in which the parties might lose and gain 
according to the happening of a future event which did not fall 
within the phrase. Such transactions, of course, are common 
enough, including the majority of forward purchases and sales (.r) 

“A certain class of agreements such as bets, by common 
consent, come within tlie expression >; ‘ agreements by way of 
wagers.’ Others, such as legitimate forms of life insurance, do 
not, though, looked at from one point of view, they appear to come 
within the definition of wagers. The distinction is doubtless 
rather subtle, and probably lies more in the Intention of the parties 
than in the form of the contract. In such doubtful cases it seems 
to me that the only safe course for the Coui-ts in India is to follow 
the English decisions, and that when a certain class of agreement 
has indisputably been treated as a wagering agreement in England 
it ought to receive the same treatment in India ” (#). There is no 
■wager unless both parties run the risk of loss and both parties 
have a chance of gain. Where two wrestlers therefore agreed to 
a contest with a stipulation that the wrestler who failed to appear 
should forfeit Rs. 500 and that the winner, if the contest took place, 
should receive a fixed sum out of the gate-money, in a suit to 
recover the Rs. SOO the defence of gaming and wagering failed («) 


(/>) (1898) 23 Bom. 191, at pp. 
209-10. 

( 5 ) (1875) 1 Q.B.D. 189. 

(r) (1878) 4 Q.B.D. 68 S, 695; 
Ismail Lebbe v. Bartleet & Co, 
(1942) 199 I.C. 574; A.I.R. 1942 
P.C. 19. 

(j) See notes below, “Specula- 
28 


tive transactions.” 

(f) See Trimble v. Hill (1879) 
5 App. Ca. 342; and Kaihama Nat- 
chiar v. Dorasinga (1875) 2 I. A. 
169, 186. 

(u) Babasaheb Rahimsaheb v. 
Rajaram A.I.R. 1931 Bom, 264; 
133 I.C. 254 ; 33 Bom.L.R. 260. 
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" By way of wager.” — ^There is no distinction between the ex- 
pression " gaming and wagering,” used in the English Ad and 
the Act for Avoiding Wagers, 1848, and the expression “ by way 
of wager,” used in this section (w). The cases (w), therefore 
bearing on the expression used in those Acts are still useful in 
construing the expression " by way of wager,” used in the pre- 
sent section. 

Wagering contracts may assume a variety of forms, and a 
type with which the Courts have constantly dealt is that which 
provides for the payment of differences (x) in stock transactions, 
with or without colourable provisions for the completion of pur- 
chases. .Such provisions, if inserted, will not prevent the Court 
from examining the real nature of the agreement as a whole (y). 
“ Tn order to constitute a wagering contract neither party should 
intend to perform the contract itself, but only to pay the differ- 
ences ” (s). It is not sufficient if the intention to gamble exists 
on the part of only one of the contracting parlies. “ Contracts 
arc not wagering contracts unless it be the intention of both con- 
tracting parlies at the time of entering into the contracts under no 
circumstances to call for or give delivery fi-oin or to each other ” (a). 
It is not necessary that such intention should be expressed. ff 
the circumstances are such as to warrant the legal inference thal 
they never intended any actual transfer of goods it all, but only 
lo pay or receive money between one another according as the 
market price of the goods should vary from the contract price at 
the given time, that is not a commercial transaction, but a wager 
on the rise or fall of the market.” This was laid down h^- the 
Privy Council in Kong Yee hone & Co. v. Lowjee Naniee (h) on 
appeal from the Court of the Recorder of Rangoon. The plaintilTf 


(v) Kong Yee Lone & Co. v. 
Lowjee Nanjee (1901) 28 I. A. 239; 
29 Cal. 461. 

(w) Sec especially The Universal 
^tock Exchange, Ltd. v. Sirachxm 
fl896] A.C. 166, and In re Gieve 
[1899] 1 Q.B. 794, both decided 
under the English Act of 1845. 

(.r) Dosid Talakshi v. Shah 
Ujamsi Velsi (1889) 34 Bom. 227, 
229. 

(y) Re Gieve [1899] 1 Q.B. 794, 
C.A. 

(s) Perosha v. Manekji (1898) 
22 Bom. 899, 903; The Universal 
Stock Exchange v. Strachan [1896] 
A.C, 166; Eshoor Doss v. Venkata- 
suiba Rau (1895) 18 Mad. 306; 
Sukliderdoss v, Govindoss (1928) 
55 I. A. 32; 107 I.C. 29; A.I.R. 1928 
P.C. 30, a case of patta patli tran- 
sactions • in Madras; ChmanM' 


Purshottamdas v. Nyamatrai A. I. 
R. 1938 Bom. 44; 39 Bom.L.R. 
1083; 173 I. C. 205; Ram Krishna 
Das V. Mutsaddi Lai (1942) All. 
L.J. 131; A.I.R. 1942 All. 170. 

(o) I. H. Tod V. Lakhmidas 
(1898) 16 Bom. 441, 445, 446; AJn- 
dhia Prasad v. Lahnan (1902) 25 
All. 38; Sassoon v. Tokersey (1904) 
28 Bom. 616; Motilal v. Govindram 
(1905) 3Q Bom. 83; Hurmukhrai v. 
Narotamdass (1907) 9 Bom.L.R. 
125; Kesarichand v. Merwanjee 
(1899) 1 Bom.L.R, 263; Meghji v. 
Jadhowji (1910) 12 Bom.L.R. 1072 
Therefore a contract cannot be made 
a wager by matter subsequent; 
Rangasa v. Hiikumchand (1929) 
120 I.C. 406. 

(6) (1901) 28 I. A. 239, at p. 
244; 29 Cal. 461, 467. 
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in that case was a rice trader; the defendants were rice millers, S. 30. 
having a small mill capable of putting o\ii 30,000 bags in a month. • 

During seven weeks in June, July, and August, 1899, the defend- 
ants entered into several contracts with the plaintiff for the sale 
to him of 199,000 bags of rice at various prices, aggregating up- 
wards of five crores of rupees, and the latest delivery was to bo 
on 7th October, 1899. The rice was to be delivered from amongst 
a number of specified mills, in which the defendants’ mill was not 
included. In the same year, by fourteen contracts, ranging in lime 
from January to the end of August, the defendants sold to the 
plaintiff 22,250 bags of rice, to be delivered from the defendants’ 
mill. The latter contracts were all duly fulfilled by delivery and 
payment. None of Che former contracts were performed, and the 
defendants passed to the plaintiff a promissory note for “ jliffer- 
ence on rice.” In_a suit upon the note it was held by the Re- 
corder of Rangoon that there was no common intention to wager 
and that the plaintiff was entitled 1o succeedr Jhe judgment was 
reversed by the Privy Council on appeal, on the ground that the 
consideration for the note was a number of wagering contracts 
within tire meaning of the present section. Their I^ordships ob- 
served; “Now the output of the finn itself would not be much 
oyer 60,000 bags during the currency of the contracts; and they 
(defendants) had dealings with other persons besides the plaiiUifT. 

The capital of the firm as staled was a Irille more than a lac of 
rupees. The cost of the goods would be that amount multiplied 
five hundredfold. It is possible for traders to contemplate transac- 
tions so far beyond their basis of trade, but it is very unlikely. 

In point of fact, they never completed, nor were they called on 
to complete, any one of the ostensible transactions. The rational 
inference is that neither party ever intended completion. AVhen 
the two classes of contracts are compared, the one class suitable 
to traders, such as the defendants, and fulfilled by them, the other 
extravagantly large and left without any attempt at fulfilment, the 
rational inference is strengthened into a moral certainty.” Simi- 
larly in Doshi Talakshi v. Shah Ujamsi Velis (c) certain contracts 
were* entered into in Dholera for the sale and purchase of Broach 
cotton, a commodity which, it was admitted, never found its way 
either by production or delivery to Dholera. The contracts were 
made on terms contained in a printed form which incorporated Ihe 
rules framed by the cotton merchants of Dholera. Those rules 
expressly provided for the delivery of cotton in every case, and 
forbade all gambling in differences. The course of dealings was, 
however, such that none of the contracts was ever completed ex- 
cept by payment of differences between the contract price and the 
market price in Bombay on the mida (settlement) day. It was 
held upon these facts that the contracts were by way of wager 


('r'l 11899') 24 Bom. 227. 
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S. 30. within the meaning of this, section Jenkins C.J. said: “ Fferc in 
each case the contract was made at Hholera, lietween ijiicn of 1 >ho- 
Icra, and under the rules of Dholcra, and from the evidence we 
know that the witnesses who have been called have not been alile 
to indicate with certainly or cvai to suggest, with one doubtful 
exception, a single instance since the formulation of those rules in 
1892 in which any one of the numerous contracts similar to that 
with which we are now dealing has been completed otherwise than 
by payment of differences. Is it an unnatural or strained infer- 
ence to draw from these facts that behind these apparently inno- 
cent documents there is a tacit and recognised underslanding ac- 
cording to w'hich parties who enter into these contracts do so with- 
oul any intention of perf''nning them otherwise than they have 
consistently and without exception been performed, that is to saj^ 
by payment of differences? In my opinion tliat is the reasonable 
and natural inference to be drawn; it agrees with the experience 
of the past; and it^represents the actual results in the particular in- 
stances we are now considering” (d). On the other band, the 
modus operattdi may be such as to raise a presumption against ihe 
existence of a common intention to wager. This infrec|uent1y haji- 
pens when agreements of a speculative character are entered into 
through the medium of brokers, and when, according to the prac- 
tice of the market, the piincipals are not brought into contact with 
each othci, nor do they know the name of the person with whom 
they are contracting, until after the bought and sold notes arc exe- 
cuted. Under circumstances such as these, when a party launches 
his contract orders he does not know with whom the contracts 
would be made (c). And this presumption is considerably streng- 
thened when tl\e broker is authorised by the principal to contract 
with third persons in his (the broker’s) own name; for the third 
person may in such case remain undisclosed even after the con- 
tract is made (/). But the presumption may be rebutted by evi- 
dence of a common intention to wager, though the contract has 
been brought about by a broker. Thus in Eshoor Doss v. Venknta- 
subba Rau (g) the same broker had acted for both the plaintiff 
and the defendant, and it was found that, though the parlies were 
not brought into contract at the time defendant contracted to sell 
Government paper to plaintiff, eadi. had made inquiry beforehand 
of the broker, not whether the other would be able to deliver Go- 
vernment paper, but whether he would be able to pay differences, 
and this circumstance, along with other circumstances, was deemed' 
sufficient to establish that the intention on either side was to pay 


(d) Cf. Bashi Raw v. Rmn 
Sakai A.I.R. 1934 Lah. 85; 154 
I.C. 384; CMmanlal Pwrshottamias 
V. Nyamatrai A.I.R. 1938 Bom. 
44; 39 Bom.L.R. 1083; 173 I.C. 
205. 


(e) /. H. Tod V. Lakhmidas 
(1892) 16 Bom. 441, 446. 

(f) Perosha v. Mcmekji (1898) 
22 Bom. 899; Sassoon v, Tokersey 
(1904) 28 Bom. 616. 

(.g) (1895) 18 Mad. 306, 
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differences only. Tlie presumption against a wager was applied in S, 30. 
a case where the transactions were in Government paper to the 
extent of about half a crore of rupees, and the plaintiff was both 
btockbroker and stockjobber, and the defendant was a stockjobbei. 

The magnitude of the transactions in the case was set up by die 
defendant to support the contention that the transactions were by 
way of wager, and reliance was placed on the Privy Council deci- 
sion in Kong Yee Lone's case {h), already cited above. But the 
conlenlion was overruled and the Court said: “In the Privy 
Council case die defendant was a rice miller oi a producer by trade, 
and the wager related to quantities of rice enormously out of pro- 
portion to his output and capital, deliverable at option from a 
number of specified mills. Pfere there is, 1 think, sufficient proof 
that the defendant was known in the market as the largest of 
jobbers (i), and the capital available for the purchases which he 
_ bargained for was at least presumably to be supplied by the con- 
stituents for whom a jobber is ordinarily supposed*to be acting ” (;") . 

Exception has been taken to the words “ under no circum- 
stances ” which occur in the following passage in the judgment of 
Farran J. in die case of /. H. Tod v. Lakhtnidas (k), referred 
to above: “ Contracts are not wagering contracts unless it be the 
intention of both contracting parlies at the time of entering into 
the contracts undei' no circumstances J,o call for or give delivery 
from or to each other.” 

On this Bachelor J. observed in Motilal v. Govindram {l)'“ It 
may perhaps be doubted whether the phrase ‘ under no circumstan- 
ces ’ which does not appear to have been prominently brought be- 
fore the Court of Appeal in Doshi Talakshi’s case (w), is not 
rather an over-statement of the requirements of the law ; and upon 
this point I would refer to the decision in In re Gipve ” (»). And 
' Davar J. said in Hurmukhrai v. Narotanidass (o) : ” 1 have no 
hesitation in saying that the expres.sion ‘ under no circumstances * • 
is much too wide, and if the words of Mr. Justice Farran were 
to be taken too literally, their effect would be to render the provi- 
sions of s. 30 of the Contract Act more or less nugatory.” On 
the other hand, Beaman J. said in a later case, ” I think that the 
dictum of Farran J., subjected to rigorous analysis, will be found 
to be perfectly correct. I believe that before a Court can hold a 
contract, on the face of it genuine, or at any rale not clearly 


(h) (1901) 28 I.A. 239; 29 Cal. 
461. 

(*) The- evidence showed that 
seven lacs would be a small day’s 
turnover for a big jobber in an active 
market. 

(/) Dady v. Madhuram (1903) S 
Bom.L.R. 768; Babasaheb RaUm- 
saheb v. Rajarcm A.I.R, 1931 


Bom. 264; 133 I.C. 2S4; 33 Bom. 
L.R. 260. 

(i) (1892) 16 Bom. 441, 445. 

(/) (1906) 30 Bom. 83, at p. 90. 
(»») (1899) 24 Bom, 227. 

(»0 [1899] 1 Q.B. 794, C.A. 

(o) (1907) 9 Bom.L.R. 125, at 
pp. 136, 137. 
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S, 30. wagering as the contract in In re Gieve (/>) was, to be a wager- 
ing contract, the Court must be satisfied that the intention of the 
parties was in no circumstances either to give or take deli- 
very ” (g). In In re Gieve, referred to above, the contract in 
tenns gave the buyer an option to demand delivery upon the pay- 
ment of a small excess commission. It was argued that even if 
the contracts were for the payment of differences only, the power 
in either party to turn them into real contracts by insisting upon 
delivery prevented them from being wagering contracts, but the 
Court of Appeal disallowed the contention. Lindley M. R. said 
“ It is a gaming transaction plus something else.” The case must 
be distinguished from that of a forward contract for the sale of 
goods, with the condition that if the seller fails to give the delivery 
order in time the contracts shall be settled by payment of the diffe- 
rence between the contract rate and the market rate prevailing on 
the due date. In such a case, if the seller forwards the delivery 
order in time to "the buyer, no question arises as to pajnnent of 
differences, and the contract, it has been held, is not a wagering 
contract. As observed by Scott C.J., “ There is no authority for 
the proposition that because under the terms of a contract an obli- 
gation to pay or leceivc differences may arise on the happening 
(if a paiticular event, the contract is void as a wager, if that n/ent 
does not arise. Such a result would be inconsistent with the prin- 
ciple underlying s. 57 of the Indian Contract Act ” (r). But what 
if the seller fails to send the delivery order in time, in which 
case the contract is to be settled by payment of difference? The 
point arose in Champsey v. GUI & Co. (j), where it was held that 
in such a case the agreement was by way of wager. That was a 
case of a forward contract for the sale of cotton with the condi- 
tion tliat “ if before the maturity of the contract either parly 
thereto shall suspend payment or become bankrupt or insolvent, the 
other party . . . shall be bound to forthwith close the contract, 
and when the contract is thus dosed, the measure of damages shall 
be the difference between the market price current at the lime of 
closing for similar goods for delivery at the time named in the 
contract so closed and the rate named in the contract . . the 

damages ascertained as aforesrid shall become at once payable to 
or by the party dosing the contract.” The seller suspended pay- 
ment before the due date, and subsequently sued the buyer to 
recover the difference. Tyabji J. held that the contract was not 
a wager. Tn appeal it was held that the contract was a wager (f). 


(/>) [1899] 1 Q.B. 794. 

(g) Mathtiradas v. Narbada- 
shankar (1909) 11 Bom.L.R. 997, 
at p. 1004. 

(r) Narbadashankar v. Mathura- 
das (1910) 12 Bom.L.R, 1058, in 


appeal from Mathuradas v. Narba- 
dashankar, supra. 

(s) (190S) 7 Bom.L.R. 805, in 
appeal from 7 Bom.L.R. 154. 

(0 Hira Lai Umrao Smgh v. Sri 
Ram-Brij Mohan Lai (1925) 86 I, C. 
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Teji Mandi Transactions. — Teji mamli coiuracls were llius •§. SO, 
(Icbcribed in Pi^lhi Shigh-Jamiat liai v. Matu Ram (it) : U would 
appear that whal happens in a contract of this nature is that one 
party pays a premium to the other party thus acquiring an option 
to buy and sell, as he decides, a certain quantity of gold at a 
ceitain rate on a certain date. Eitlicr on, or some date prior to, 
that date the purchaser decides whether he will buy or sell. Ac- 
cording to his decision, communicated to his broker, the brokei* 
enters into a contract with some third person in order to meet 
the situation. On the due date the parties can either take or give 
delivery of the stipulated quantity of ’’gold or settle on the 
difference ”. In a Bqmbay case Beaman J. held that these tran- 
sactions were by way of wager, and they were void under this 
seclicn (u), and adhered to this view in a later case (w). But at 
the present time the presumption is that a ieji mandi is not a mere 
wagering transaction (x) ; and this, it is submitted, is the correct 
rule. ” 

Agreements between Pak2a Adatia and his constituents. — 

It was at one lime held in some Bombay cases that a pakka adalia was 
merely the agent of his constituent, and that therefore no tran- 
saction between them could be a wagering transaction. In Bhag- 
wandas v, Kanji (y), however, it was held on the evidence of cus- 
tom that as regards his constituent tlie pakka adalia was a principal 
and not a disinterested middleman bringing two principals together. 

Since that decision it has. been held by the High Court of Bombay 
in two cases that a liansaction between a pakka adatia and his con- 
slilucnl may be by way of wager like any other tiansaciion belucen 
two contracting parties, and that the existence of the pakki adat 
relationship does not of itself negative the possibility of a contract 
being a wagering contract as between them («). One of those 
cases was taken to the Pri-vy Council, and though the decree of the 
High Court of Bombay was reversed the Privy Council, taking 
a different view of the facts, the principle laid down by the Bom- 

6S6; A.I.R. 1925 All. 102 is merely I,R. 1939 Bom. 225 ; 41 Bom.L.R. 
on the question of fact whether the 308; 183 l.C. 22. Earlier cases are: 
plaintiff was principal or agent. Manilal Dharamst v. Allibhai Chagld 

(m) (1932) 13 Lah. 766, at p 771; (1922) 47 Bom. 263 ; 68 l.C. 481; 

138 l.C. 241; A.I.R. 1932Lah. 3S6. A.I.R, 1922 Bom. 408; Mambhai 
A teji mandi transaction need not v. Keshavji A.I.R. 1922 Bom. 66; 
of course relate only to gold. 24 Bom.L.R. 60; 65 l.C. 682; 

(v) Ramachandra v, Gangabison Sobhagmal Gianmal v, Mukwtd- 

(1910) 12 Bom.L.R. 590. ehand Balia (1926) 53 I. A. 241; 

(w) Jessiram v, Tulsidas (1913) Ram Prasad v. Ranji Lai (1927) 50 

37 Bom. 264, at p. 272, All. llS; 103 l.C. 218; A.I.R. 

(x) Narandas S. Rathi v. Ghan- 1927 All. 795. 

shyamdas A.I.R, 1933 Bom. 348; (y) (1905) 30 Bom. 205. 

35 Bom.L.R, 640; 147 l.C. 412; (g) Burjorji v. Bhagwandas 

Lakshmi Narain v. Bata Parshad (1914) 38 Bom. 204 ; 20 l.C. 834; 

A.I.R. 1938 Lah. 825; Baldeosahai Chhogmal v. laimrayain (1915) 39 
Surajmal & Co, v. Radhakishan A. Bom. 1; 24 l.C, 743. 
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S. 30. bay High Court Avas affirmed by that tribunal (a). The .same view 
iias been taken by the High Court of Allahabad (6). 

Agreements collateral to wagering contracts. — Thus far our 
observations are confined to suits between the principal parlies to 
a contract. UifTcrent considerations apply where the suit is brought 
by a broker or an agent against his principal to recover his bro- 
kerage or commission in respect of transactions entered into by 
him as such, or for indemnity for losses (c) incurred by him in such 
transactions, on behalf of his principal. 

Apart from a Bombay enactment to be presently noticed there 
is no statute which declares agreements collateral to wagering con- 
tracts to be void (H). Nor it. there anything in the present sec- 
tion (e) to render such agreements void. ,^'It has accordingly been 
he'd that a broker or an agent may successfully maintain a suit 
against his principal to recover his brokerage, commission, or the 
losses sustained ,Jiy him, even though contracts in respect of whidi 
the claim is made are contracts by way of wager (/). Tt does not 
follow because a wagering contract is void that contracts collateral 
to it cannot bo enforced. “ The fact that a person has con.«ti- 
tuled another person his agent to enter into and conduct wagering 


(a) Iilui(jwai%das v. Burjorii 
(1918) 45 I. A. 20; 42 Iloni. .573; 44 
l.C, 284. See also Manilul Raglw- 
mik V. Radha KissoM Rawjiwii 
(1921) 45 Bom. 386; 62 l.C. 361; 
•and Harcharan Das v, lai Jai Ram 
(1940) All. 136; 188 l.C. 29; A.I. 
R. 1940 All. 182; Ram Gopal v. 
Uggersain (1942) Kar. 38; A.I.R. 
1942 Sind 115; 201 T.C, 513. 

(&) Ram Krishna Das v. Mut- 
saddi Lai (1942) All.L.J. 131; A. 
I.R. 1942 All. 170. 

(c) See s. 222 below, which pro- 
viflcs that the principal is bound to 
Indemnify the agent against the 
consequences of all lawful acts. 
Since a wagering contract is void, 
and not unlawful, the principal, when 
sued, cannot be discharged from lia- 
bility on the ground that the loss on 
■betting paid by his agent was the 
consequence of an unlawful act : 
Ti’lu Mai V. Sitbha Singh (1880) 
Pimj. Rec. no. 90; Ragnath Salial 
V. Mam Raj (1895) Punj. Rec. 
no. 80. 

(d) An arbitration clause in a 
wagering contract is a part of the 
contract and not collateral to it, and 
cannot therefore be enforced : 
Kanmakumar v. Lankaran (1933) 


60 Cal. 8.56; A.t.R. 1933 (’al. 759, 
where the aiitlioi ities are leviewctl 
))y Ameer AH J . 

((’) J'lic c-vpicssion "void” in the 
'eclion docs not mean tmlawful: 
Pringle v. Jafer Khan (1883) S AH. 
443, 445; Shibhomal v. Lachman Das 
(1901) 23 Ail. 165, 166; Juggernmtth 
Sew Bn.v v. Ram Dayal (1883) 9 
Cal. 791, 796. 

(/) Shibha Mai v. Larhman Das 
(lOTl) 23 All. 165; Jagat Narain v. 
Sri Kishon Das (1910) 33 All. 219; 
B'tsheshar Dayal v. Jwala Prasad 
(1914) 36 All. 426; Bisdhi Chand v. 
Kacchhu Mai (1923) 45 All. 503; 
Daya Ram v. Murli Dhar (1927) 49 
All. 926; 102 l.C. 605 ; 25 All.L.J. 
6‘13: Chekka v. Gajjila (1904) 14 
Mad.L.J. 326; Ragnath Sahal v. 
Mam Raj (1895) Punj. Rec. no. 
80; Telu Mai v. Subha Singh (1880) 
Punj. Rec. no. 90; Bankey Lai v. 
Bhagirath Mai A.I.R. 1940 All. 
95; (1939) All.L.J. 1073; 186 l.C. 
511. Much more can the principal 
recover from tlie agent money depo- 
sited with him as security; Hardeo 
Das V. Ram Prasad (1926) 49 All. 
438; 100 l.C. 774; A.I.R. 1927 All. 
238. 
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Irausactioiis in the name of the latter, but on behalf of the former 
(the principal) amounts to a request by the principal to the agent 
to pay the amount of the losses, if any, on those wagering transac- 
tions ” (g) and if such payment is made, the agent is entitled to 
recover the amount from him. C(Kiversely, an agent who has re- 
ceived money on account of a wagering contract is bound to res- 
tore the same to his principal (Ife). On the same principle a suit 
will lie to recover a sum of money paid by the plaintiff for the 
defendant and at his I'equest, though such sum represents the de- 
fendant’s loss on a bet (i). Similarly money lent for gaming pur- 
poses (;■), or to enable the defendant to pay off a gambling debt (A) 
is recoverable. Such, transactions are neither against tlie provi- 
sions of the present section nor of s. 23 (/). The law is, how- 
ever, different in the Presidency of Bombay. In that Presidency, 
contracts collateral to or in respect of wagering transactions are pre- 
vented from supporting a suit by the special provisions of the Act 
for Avoiding Wagers (Amendment) Act, 1865 (Bom. Act III of 
1865) (m). “ That Act was passed to supply the defect which 

Joravermal Sivlal v. Dadabhai Beramfi («) and other similar cases 
disclosed in the Act for Avoiding Wagers, 1848 (XXI of 1848) 
(which excluded suits on wagering transactions), and to close the 
doors of the Courts of Justice in the Presidency to suits upon con- 
tracts collateral to wagering transactions where such collateral con- 
tracts have been entered into or have aiisen since the Act came 
into force, a purpose which it has effectually answered ” (o). Ss. 1 
and 2 of the Act run as follows : — 


(g) Parakh Govardhaiibhai Ilari- 
bhai V, Ransordas Dulabhdhas (1875) 
12 B.H.C. SI, S7. This case, 
though decided in 1875, was not de- 
cided under Bombay Act for Avoid- 
ing Wagers (Amendment) Act, 
1865, as the agreement sued upon 
was entered into before that Act 
came into operation. The agent’s 
right to recover is, of course, limited 
to payments actually mad^ and en- 
forceable liabilities incurred, see 
Mutsaddi Lal-Sewa Ram v. Bhagirth 
(1929) 115 I.C. 424-; 10 Lah.L.J. 
522; A.I.R. 1929 Lab. 375, and note 
on s. 222, below. 

(/i) Bkola N(UM v. MmI Chand 
(1^3) 25 All. 639; Debi Sahai v. 
Ganeshi Lai (1901) Punj, Rec. no. 
■46; Mamg Po Htaik v. Bramadin 
(1929) 7 Rang. 300; 119 I.C. 740; 
A.I.R. 1929 Rang. 244; MhIIih- 
swami V. Veeroiwami A.I.R. 1936 
Mad. 486 ; 70 Mad.L.J. 433; 163 
I.C. 251; Khitendra Nath v, Mada- 
neswar (1937) 63 Cal. 1234; 169 

on 


I.C. 177; A.I.R. 1937 Cal. 297. 

(») Pringle v. Jafar Khan (1883) 
S All. 443. 

(/) Subbaraya v Devandra (1884) 
7 Mad. 301. 

(S) Bani Madho Das v. Kaunsal 
Kishor Dhusar (1900) 22 All. 452. 

(/) 22 All. 452, suflrtt. 

(f») This Act is still in force, 
though the Act for Avoiding Wagers, 
1848, of which it formed part, has 
been repealed, and must be read 
with tlie present section so far as 
the Bombay Presidency is concern- 
ed: Daydbhai Tribhovandas v. 
Lakhmichand Panachand (1885) 9 
Bom. 358, 362; Perosha v. Manekji 
(1898) 22 Bom. 899, 902; DosU 
Taiakshi v. Shah Ujamsi Velsi 
(1899) 24 Bora. 227, 232. 

(m) Decided by Sir M. Sausse 
C.J. in the Supreme Court of Bom- 
bay on its Plea Side, on 14th April, 
1859. 

(o) Per Westropp C.J. in Parakh 
Govardhanbhai Haribhai v. Ransor- 


s.se. 
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Sec. 1: "All coptracts, whether by {.peaking:, writing or otherwise 
knowingly m,ade to £urllrcr or assist the entciing into, cfTccling or carrying 
out agreements by way of gaming or wagering, and all contracts by way 
of security or guarantee for the performance ol such agreements oi con- 
tiacts, shall be null and void; and no suit shall be allowed in any Court of 
.lustice for recovering any sum of money paid or payable in rcspicl of any 
such contract or contracts, or any such agreement or agt ecmcnls as aforesaid.” 

Sec. 2'. " No suit shall be allowed in any Court of Justice tor recovering 
any commission, brokerage, fee, or reward in respect of the knowingly 
effecting or carrying out, or of the laiowingly aiding in effecting or in 
carrying out, or otherwise claimed or claimable in respect of, any such 
agreements by way of gaming or wagermg or ajiy such contract as aforesaid, 
whether the plaintiff in such suit be or be not a party to such last-mentioned 
agreement or contract, or for recovering any sum of money knowingly paid 
or payable on account of any persons by way of commission, brokerage, fee, 
or reward in respect of any such agreement by way of gaming or wagering 
or contract as aforesaid." 

But the transaction in respect of which the brokerage, com- 
mission, or losses are claimed must amount to a wagering agree- 
ment, and it is no answer to a suit by a broker in respect of such 
a claim against his principal that, so far as the defendant was con- 
cerned, he entered into the contracts as wagerin'jg transactions with 
tlic intention of paying the differences only, and that the plaintiff 
must have known of the inability of the defendant to comi)Ictc the 
conlra!cts by payment and delivery, having regard to his position and 
means. It must, further, be shown that the contracts which the 
plaintiff entered into with tliird persons on bchall of the defend- 
ant were wagering contracts as between the plaintiff and those third 
persons (/»). It has also been held that a deposit paid on a wager- 
ing contract cannot be recovered in a case subject to the provi- 
sions of s. 1 of the Bombay A,ct, whether the person suing is a 
winner or a loser in the transaction (g) . Nor can such a deposit 
be recovered under s. 65 of the Contract Act; " for if the agree- 
ment was one merely to pay differences, its nature must necessarily 
have been known to the plaintiff and defendant at the time when 
they entered into it, add they must be presumed to have known also 
that it was void ” (^'). An agreement to settle differences aris- 
ing out of a nominal agreement for sale which was really a gamble 
is no less void than the orig^al wagering transaction (j) . 

The result therefore is that though an agreement by way of 
wager is void, a contract collateral to it or in respect of a wager- 
ing agreement is not void except in the Bombay Presidency, The 


das Dvtobhdhas (187S) 12 B.H.C, 
SI, at p. S8. 

{p) Perosha v. Mawkji (1898) 
22 Bom. 899, 907; Sassoon v. Toker- 
sey (190^) 28 Bom. 616; CMmanhl 
Purshottamdas v, Nyamatrm A.I.R, 
1938 Bom. 44; 39 Bom.L.R. 1083; 
173 I.C. 20S. 

(g) Daydbhai Tribhovandas v. 


Lakhnnchand Pamchand (1885) 9 
Bom. 358; Ramchandra v. Ganga- 
bison (1910) 12 Bom.L.R. 590. 

(r) (1885) 9 Bom. 358, at p. 362. 
(j) Jivanchmd Gambhirmal v. 
Laxminarayan (1925) 49 Bom, 689; 
89 I.C, 885; A.I.R. 1925 Bom. 
511. 
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Calcutta High Court (f) has held that a hundt given to a bookmaker S. 30. 
in consideration of his withdrawing the maker’s name from the 
Calcutta Turf Club and' so preventing the malter being posted as 
a defaulter was valid, although the amount of the hundi was the 
same as that of the unpaid bet ; but in Bombay such a huudi would 
be void. In England also before the enactment of the Gaming 
Act, 1892 (SS Viet, c. 9) agreements collateral to wagering con- 
tracts were not void. Thus in Read v. Anderson (m) a betting 
agent at the request of the defendant made bets in his own name 
and on behalf of the defendant. After .^the bets were made and 
lost the defendant revoked the authority to pay conferred upon 
the betting agent. Notwithstanding the revocation the agent paid 
the bets, and sued the defendant to recover the amounts thereof. 

It was held, that the defendant having empowered the agent to 
bet in his name, the authority was irrevocable, and that the agent 
was entitled to judgment. The statute of 1892. passed in conse- 
quence of this decision, is almost to the same effect as the Bom- 
bay Act. It is interesting to note that the statute wiis not passed 
until twenty-seven years after the Bombay Act. It may 
be hoped that in any future revision of the Contract Act the pro- 
visions of the Bombay Act will be incorporated in the present sec- 
tion, so as to render the law uniform on this subject in the whole 
of British India. 

Speculative transactions. — Speculative transactions must be 
distinguished from agreements by way of wager. This distinc- 
tion comes into prominence in a class of cases where the con- 
tracts are entered into through brokers. The modus operandi of 
the defendant in this class of cases is, when he enters into a 
contract of purchase, to sell again the same quantity deliverable at 
the same time in one or more contracts, either to the original ven- 
dor or to some one else, so as either to secure the profit, or to 
ascertain the loss, before the vaida day; and, when he enters into 
a contract of sale, to purchase the same quantity before the vaida 
day. This mode of dealing, when the sale and purchase are to 
and from the same person, has the effect, of course, of cancelling 
the contracts, leaving only differences to be paid. When they are 
to different persons, it puts the defendant in a position vicariously 
to perform his contracts. This is, no doubt, a highly speculative 
mode of transacting business; but the contracts are not wagering 
contracts, unless it be the intention of both contracting parties at 
the time of entering into the contracts, neither to call for nor give 
delivery from or to each other. "There is no law against specu- 
lation, as there is against gambling” («/). It may well be that 

(f) Leicester & Co. v. S. P. 21S; A.I.R. 1929 Rang. 241. 

MulHck (1922) 27 C.W.N. 442; («) (1887) 13 Q.B.D. 779. 

followed in W. Banvafd v. M, M. (w) /. H. Tod v. Lakhmidas 
Moolla (1928^ 7 Rang. 263; 119 I.C. (1892) 16 Bom. 441, at pp. 445, 446. 
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S. so. the defendant is a speculator who never intended to give delivery, 
and even that the plaintiffs did not expect him to deliver ; but that 
does not convert a contract, otherwise innocent, into a wager. 
Speculation does not necessarily involve a contract by way of 
wager, and to constitute such a contract a common intention to 
wager is essential (w). It is in cases of the above description 
that “ there is a danger of confounding speculation, or that which 
is properly described as gambling, with agreements by way of 
wager; but the distinction in the legal result is vital” (jr). This 
modus opermdi was adopted by the defendant in Tod v. 
LakhmidM (y), where the dealings were in Broach cotton, Pero- 
sha V. Manekji (s) where the dealings were 'in Government paper 
and shares of a spinning and weaving company, and in Sassoon 
V. Tokersey (o), where the dealings were in American futures. In 
all these cases the contracts were entered into through a broker. 
In the first of th^se cases the contracts were made by bought and 
sold notes, so that the principals would not be brought into con- 
tract with each other until after the bought and sold notes were 
executed. This would at once raise a presumption against the 
existence of a common intention to wager. In the second and third 
cases the contracts were made by the broker with third persons 
in liis own name" on behalf of the defendant according to the prac- 
tice of the trade. Here the presumption against the existence of 
a common intention to wager is still stronger, for the defendant 
may not know at all with whom the broker had contracted on 
his behalf. The broker may be a suita broker or a mere agent for 
gambling, but this fact is immaterial, for he is not a contracting 
party, and it is the intention of the contracting parties alone that 
is material in these cases (h). In each of the above cases it was 
contended for the defendant that the contracts sued upon were 
wagering contracts, but in each it was held that, though the tran- 
sactions were of a highly speculative character, and though, so 

Bom. 616, 621. 

(y) (1892) 16 Bom. 441. 

(«) (1898) 22 Bom. 899. 

(o) (1904) 28 Bom. 616. 

(Z>) Perosha v, Manekji (1898) 
22 Bom. 899, 907:-S'aMO«t v, Toker- 
sey (1904) 28 Bom. 616, The 
observation in the judgment In Tod 
V. Lakhmidas 16 Bom. 441, at p. 
446, that the broker there "was not 
shown to be a suUa broker though 
no doubt a good many of the con- 
tracts he negotiated were settled bty 
differences,” does not imply that the 
decision would in any way haVe been 
affected if the broker had been piov- 
ed to be a sutta broker. 


A fortiori, dealings between stock 
brokers, whose regular course of 
business is periodical scttlemeht of 
differences, are not presumed to be 
wagering agreements : Sirur v. 
Bhamia (1924) 8S I.C. 410; A.I.R. 
192S Mad, 320. 

(w) Bhagwandas v. Bwrjorji 
(1917) 45 I. A. 29, 33 ; 42 Bom. 
373 ; 44 I.C. 284; Kanwar Bhan- 
Sukha Nand v. Ganpat Rai Ram 
Jmem (1926) 7 Lah. 442 ; 94 I.C. 
304; A.I.R. 1926 Lah. 318; Maho- 
med Valli Patel v. East Asiatic Co, 
(1936) 14 Rang. 347; 164 I.C. 654; 
A.I.R, 1936 Rang. 319; Aya Ram 
V. Sadhu Lai A.I.R. 1938 Lah. 781. 
(sr) Sassoon v. Tokersey (1904) ^ 
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far as the defendant personally was concerned, he entered into S. 30. 
the contracts as gambling transactions, there was no evidence to 
show that the other contracting party had also tlie intention to 
gamble. " The Indian Contract Act in section 30 provides that 
agreements by way of wager are void; but that a transaction may 
fall within this provision of the law there must be at least two 
parties, the agreement between them must be by way of wager, and 
both sides must be parties to that wager ” (c). In 'the la.st two 
cases the suit was by the broker as plaintiff to recover from the 
defendant the loss paid by the plaintiff on behalf of the defendant. 

Ora! evidence of agreement being by way of wager.— - 
Though an agreement in writing may ostensibly be for the purchase 
and sale of goods deliverable on a certain day, oral evidence is 
admissible to prove that the intention of the parties was only to pay 
the difference, the burden of proof, of course, being on the party 
who alleges that it was a wager (d). Such “ intention ” is a " fact " 
within the meaning of s. 3 of the Evidence Act* (see cl. 1, illus- 
tration (d)), and it may be proved by oral evidence under s. 92, 
proviso 1, of the same Act, as, if proved, it would invalidate the 
agreement under the provisions of the section now under conside- 
ration {e). The same principle has been reiterated in recent cases, 
following the English case of Universal Stock Exchange v. 

Strachan (/). Thus in a Bombay case (g) Tyabji J. said: “In 
order to ascertain the real intention of the parties the Court must 
look at all the mrromding circumstances, and would even go behind 
a written pi'ovision of the contract to judge for itself whether such 
provision was inserted merely for the purpose of concealing the 
real nature of the transaction.” And in another Bombay case (h) 

Jenkins C.J. said: " The law says that we must had, as best we can, 
the true intention of the parties; we must not take them at their 
written word, but we must probe among the surroimding circum- 
stances to find out what they really meant. , . . We are not, and 
we must not be, bound by the mere formal rectitude of the docu- 
ments if in fact* there lurks behind them the common intention to 
wager, and parties cannot be allowed to obtain from the Courts any 
sanction for their wagers merely because they use a form which is 
not a true expression of thdr common purpose and intention. The 
[surrounding circumstances] and the position of the parties and 
the history of dealings^ of this class are legitimate, though not exclu- 


(c) Sassoon v. Taker sey (190^1) 
28 Bom. 616, at p. 621. 

(i) Gangadas v. Jekisondas (1923) 
25 Bom.L.R, 520 ; 73 I.C. 1032. 

(«} Amipehand Hemchand v. 
Champsi Ugerchmd (1888)' 12 Bom. 
585, dissenting from Juggemauth 
Sew Bux V. Ram Dyal (1883) 9 Cal. 


791. See also Maganbhai v. Matt- 
chhabhai (1866) 3 B.H.C.O.C. 79. 
(/) [1896] A.C. 166. • 

(g) Perosha v. Manekji (1898) 
22 Bom. 899, at p. 903. 

(fc) Doshi Talakshi v. Shah 
Ujamsi Velsi (1899) 24 Bom. 227, 
at p. 230. 


\ 
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S; 30. aivc, matler.s for our investigation into the true intention of the 
parties.” In a still later case (i) Davar J. said ; “ What the Court 
has to do is not simply to look at the transactions as they appear 
on the face of them, but to go behind and beyond tliem, and ascertain 
the true nature of the dealings between the parties by probing into 
surrounding circumstances and minutely examining the position of 
the parties and the general character of the business carried on by 
them.” " In this class of suits it would be almost idle to expect to 
get at the truth unless the Court lakes the widest possible outlook 
consistent with the provisions of the Indian Contract Act ; otherwise 
the result would be that, the statute could be violated with impunity 
by the simple and habitual device of cloaking wagers in the guise of 
contracts” (/). Thus the conduct of the parties in the matter of 
the transaction in question is relevant, for if no delivery is asked 
for or offered, the presumption is that tbe'traiisaction was a wager 
on the rise or fall of the market -(fe). There can be no question of 
a wager, if a st:|{)stantial part of the goods has been delivered (1). 
In Moiilal v. Govindram (m), the fact that the plaintiff took the 
punch rate as die measure of his damages, and not the market rate, 
was held to be a plain indication that the parties never intended to 
give and take delivery. The means and ability of the parties to 
perform the contract in question are also relevant (»). The general 
character of the plaintiff’s business is .also materiiil, for if it appears 
that the normal and regular course of the plaintiff’s tninsaction was 
to pay and receive differences only, the presumption is that the 
transaction in question was merely a bargain for differences. This 
presumption was applied in a case where the plaintiff dealt in several 
lacs of Government paper, and the evidence showed that he neither 
delivered nor received Government paper except on one single 
occasion just before he brought the suit (o). It was also applied 
in a case where the plaintiff’s transactions in linseed mnounted to 
about 350,000 cwts. in two years, and the only linseed actually deli- 
vered during that period was 2,219 cwts., and that, too, under 
exceptional circumstances (/>). To determine the general character 
of the plaintiff’s business, the Court ought to inquire how other 
contracts that may have been entered into by tlie plaintiff with the 
same defendant, or even with third.parties, and relating to the goods 


(i) Ilurmukhrai v. Naroiamdas 
(1907) 9 Bom.L.R. 125, at p. 137. 

(/) Per Bachelor J. in MoiUol v. 
Govindram (1906) 30 Bom. 83, at 
p. 99. 

(k) Moiilal V. Govindram (1906) 
30 Bom, 83, ‘95; Eshoor Doss v. 
Venkatasubha Ran (189S) 18 Mad. 
306, 309. 

(/) Shew Kissea Mohita v, Man~ 
gulchand Maloo A.I.R. 1941 Cal. 
341; 45 C.W.N. 478; 195 I.C. 885. 


(7rt) (1906) 30 Bom. 83. 96. 

(«) Kong Yce Lone & Co. v. 
Lowji Nanjee (1901) 29 Cal. 461, 467, 
469; Kesarichand v. Menoanjee 
(1899) 1 Bom.L.R. 263, 264; Pero- 
sha V. Manekji (1898). 22 Bom. 899, 
907. 

(o) .Eshoor Doss v. Venkatasubha 
Ro«.(1895) 18 Mad. 306, 308, 309. 

(/i) Mofilal V. Govindram (1906) 
30 Bom. 83, 93. 
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in question, were previously perlortnecl by the plaintiff, whether 
by payment of differences or by delivery of goods. Thus where il 
appeared that at the vaida for which the contracts in question had 
been made the plaintiff had neither given nor taken! any delivery 
of any cotton, it was held that the evidence tendered by the plaintiff 
to show that at other vaidas he had given and taken delivery of 
cotton was admissible, and that the lower Court was wrong in 
excluding this evidence (q). Upon the same principle, evidence is 
admissible to show that in the case of a particular class of contracts, 
or of contracts relating to a particular commodity, the normal course 
of dealing is to pay differences only. Thus in Motilal v. 
Gomndram (r), where the question was whether certain forward 
contracts between two* Marwari firms for the sale and delivery of 
linseed were gambling transactions, evidence- was admitted which 
showed that contracts of similar form were commonly made in the 
Marwari bazar in Bombay in Samvat 1957 with no intention of 
giving or taking delivery of linseed, but with t]je sole object of 
gambling in differences. This evidence was objected to on the 
ground that it was res inter alios acta, but the objection was over- 
ruled, Bachelor J. observing, “ In admitting this evidence as to the 
real character of precisely similar agreements made under the same 
conditions of time and place and circumstances I do not think that 
I am straining the provisions of the Evidence Act, e.g,, s. 7 {s), 
and I may call in aid a passage from the judgment of Jenkins C.J. 
in DosM Talahshi’s case (t) ; there the learned Chief Justice, in 
speaking of the ' sunounding circumstances ’ of the agreements in 
that case, says that these circumstances 'and the position of the 
parties and the history of dealing of this class are legitimate, though 
not exclusive, matters for our investigation into the true intention 
of the parties.’ ” In Doshi Talakshi’s case, it will be remembered, 
the question was whether certain contracts entered into in Dholera 
for the sale of Broach cotton and the delivery thereof in Bombay 
were wagering contracts, and evidence was admitted to show that, 
with one doubtful exception, no contracts similar to those in the 
suit were completed otherwise than by payment of differences. In 
Sassoon v. Tokersey («) evidence was admitted which showed 
that under contracts for the sale and purchase of American cotton 
incorporating the rules of, thei Liverpool Cotton Association deli- 
very does take place to a considerable extent. 

Wagering Policies. — The cases of life insurance and marine 
insurance afford illustrations of another variety of wagering con- 
tracts. In England a policy of insurance on the life of a person in 


(<?)' Chandulal v. Sidhruthrai 
(190S) 25 Bom. 291. 

(r) (1906) 30*Bora. 83, 92. 

(j) "Facts which . . . constitute 
the state of things under which they 


(facts in issue) happened, arc rele- 
vant." 

(0 (1899) 24 Bom. 227, at p. 231. 
(») (1904) 28 Bom. 616, 624. 
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which the insurer has no interest is void by tlic Life Assurance Act, 
1774 (14 Geo. III. c. 48). That Act forbids insurance “on the 
life or lives of any person or persons or on any other event or events 
whatsoever wherein the person or persons for whose use, benefit, 
or whose account such policy or policies shall be made shall have no 
interest or by way of wagering or gaming.” This statute does not 
appear to apply to British India (v ) . 

In Alamai v. Positive Government Security Life Insurance 
Co. (w) the High Court of Bombay held that in India an insurance 
for a term of years on the life of a person in whom the insurer had 
no interest was void under this section. .In that case the defen- 
dant company issued a policy for a term of 10 years for Rs. 25,000 
on the life of Mehbub Bi, the wife of a cleric in the employ of the 
plaintiff’s husband. About a week after Mehbub Bi assigned the 
policy to the plaintiff. Mehbub Bi died a month later, and the 
plaintiff as assignee of the policy sued to recover Rs. 25,000 from 
the defendants. ,It was held on the evidence that the policy was 
not effected by Mehbub Bi for her own use and benefit, but had 
been effected by the plaintiff’s husband for his own use and benefit, 
and that it was void as a wagering transaction, he having no interest 
in the life of Mehbub Bi. 

In a somewhat later Madras case (a*) the plaintiff lent a sum 
of money to the defendants on the risk of a ship belonging to them. 
On 3rd August, 1896, the defendants passed a writing to the 
plaintiff which, after reciting the loan on the risk of the ship " now 
under sail to Nicobars ” from Negapatam, provided for the payment 
by the defendants to the plaintiff on 20th March, 1897, of the loan, 
with interest thereon at the rate of 18 per cent, per annum, if the 
ship returned safe to Negapatam after completion of hej^ voyage, 
but that if she did not return the plaintiff lost his money. The ship 
had left Negapatam on 23rd July, 1896, and was lost at sea three 
days later. In a suit by the plaintiff to recover the amount of the 
loan on the ground that the ship was lost before the date of the 
agreement, it was held that the agreement was by way of wager and 
void under this section. Davies J. said that agreements similar to 
this were in vogue in England up to the time of the passing of 19 
Geo. II. c. 37 under the names sometimes of foenus nauticum and 
sometimes usura maritima, but as they were considered to give an 
opening for usurious and gaming contracts, they were forbidden 
by that statute. 

Promissory note for debt due on a wagering contract. — 
Agreements by way of wager being void, no suit will lie on a pro- 
missory note for a debt due on a wagering contract. Such a note 

(v) It is not in tlie Collection of (w) (1898) 23 Bora. 191. 

Statutes relating to India, published (.v) Vappakmdu * Mamkayar v. 

by the Government of India, in 1935 Amauialai Chetti (1901) 25 Mad 561 
— ^*40, in four volumes. 
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must be regarded “ as made without consideration " ; for " a contract S. 30. 
which is itself null and void cannot be treated as any consideration 
for a promissory note ” (y). 

Suit to recover deposit. — ^The prohibition contained in this 
section as regards the I'ecovery of money deposited pending the 
event of a bet applies only to the case of winners. The winner of 
a wager or a bet cannot sue to recover the amount deposited by the 
loser with the stake-holder, but it is quite competent to the loser to 
recover back his deposit before the stake-holder has paid it over to 
the winner (g). In a case, however, governed by the provisions of 
Bombay Act for Avoiding of Wagei-s (Amendment) Act, 1865, 
even a loser cannot recover back the deposit (a). 

Lotteries. — S. 29 4a of the Indian Penal Code makes it penal 
to keep any office or place for the purpose of drawing any lottery 
not authorised by Government or to publish any proposal to pay any 
sum, or to deliver any goods, or to do or forbear doing anything 
for the benefit of any person on any event or contingency relative 
or applicable to the drawing of any ticket, lot, number, or figure in 
any such lottery. 

Before the enactment of this section of the Code, lotteries not 
authorised by Government were prohibited in India by the Private 
Lotteries Act, 1844. The Act declares all such lotteries " common 
and public nuisances and against law.” The Act was repealed by 
the Indian Penal Code Amendment Act, 1870, and in its place 
s. 294a was inserted in the Code (see s. 10 of ttie amending Act), 

Where a particular association is authorised by the Govern- 
ment of India by a letter to hold a lottery, the effect is that no 
prosecution would lie under the criminal law. But a sale or pur- 
chase of a ticket in such a lotteiy wilt still be a wagering contract 
under this section as well as under the Bombay Act; for the Gov- 
ernment cannot by a letter oveiTule the Central Act or the Acts 
of the Provincial Legislature (b). 


( 31 ) Trikam Damodhar v, Lala 
Amirchmd (1871) 8 B. H. C. A. C. 
131. See also Doshi Talakshi v. 
Shah Ujamsi Vclsi (1899) 24 Bom. 
227; Perosha v. Manekji (1898) 22 
Bom. 899; Kong Yee Lone & Co. 
V. Lowjee Nanjee (1901) 28 I. A. 
239 ; 29 Cal, 461. In England the 
law is complicated by a series of 
statutory provisions and various de- 
cisions thereon which have some- 
times had unexpected results. It 
seems better, on consideration, to say 
notliing of them here. 

(«) Of course not after payment: 
Maung Po Hmein v, Maung Aung 
Mya (1925) 3 Ran. 543 ; 93 I.C. 105; 


A.I.R. 1926 Rang. 48; Ratmkalli 
Guranna v. Vachalipu Appalanaldm 
A.I.R. 1928 Mad. 434; 109 T.C. 
377; nor will the Court discuss the 
correctness of the umpire’s decision 
%b. 

(a) Rmnaciumdra v. Gangabison 
(1910) 12 Bom.L.R. 590; Dayabhai 
Tribhovandas v. Lakhmichand Pma- 
chand (1885 ) 9 Bom. 358. English 
decisions to the same effect are col- 
lected ui Burge v. Ashley and Smith 
[1900] 1 Q.B. 744. 

(b) Dorabji Tata v. Bonce (1918) 
42 Bom. 676; 41 I.C. 869. The lot- 
tery in this case was a War Loan 
lottery. 
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S. SO. What is a Lottery f—" Lotteries ordinarily understood are 

games of chance in which the event of either gain or loss of the 
.absolute right to a prize or prizes by the person concerned is made 
wholly dependent upon the drawing or casting of lots, and the 
necessary effect of which is to beget a spirit of speculation and 
gaming that is often productive of serious evils.” Tt was so stated 
in a Madras case (c) where an agreement was entered into betweeu 
twenty persons whereby it was provided that each should subscribe 
Us. 200 by monthly instalments of Rs. 10, and that each in his turn, 
as determined by lot, should take the whole of the subscriptions for 
one month. The defendant contributed Rs. 10 every month for a 
period of ten months, and in the tenth month he got his lot of 
Rs. 200. Thereupon a bond was taken frorrf him by the plaintiff, 
who was the agent in the business, for the r e maining Rs. 100 in 
order to ensure the future regular payment of monthly instalments 
for the further period of ten months. In a suit upon the bond it 
was contended tl^t the transaction was illegal as being a lottery 
within the meaning of the Private Lotteries Act, 1844, and that the 
suit therefore could not be mamtained. It was held that the ti-an- 
saction did not amount to a lottery. The Court said: “Here no 
.such lottery appears to have taken place. It is not the case of a 
few out of a number of subscribers obtaining prizes by lot. Ry the 
airangcment all got a return of the amount of their contribution. 
It is simply a loan of the common fund to each subscriber in turn, 
and neither the right of the subscribers to the return of their contri- 
butions nor to a loan of the fund is made a matter of risk or specu- 
lation. No loss appears to be necessarily hazarded, nor any gain 
made a matter of chance.” A " chit fund ” plan under which all 
subscribers are repaid their capital by a fixed date, though some 
determined by lot get more and sooner, is not a lottery (d). 


(t) Kamakshi Achari v. Appavu iioso of obtaining a gramophone a 
Pillai (18(33) 1 M.H.C. 448. week, the weekly winner to be ascei- 

(d) Narayana Ayyangar v. Vella- tained by lot, until all were supplied, 
chami Amhalam (1927) 50 Mad. 698; see Vcvkataraimna v. Setli Sanya- 
103 I.C. 318; A.I.R. 1927 Mad. sayya A.I.R. 1934 Mad. 136; 66 
583. For a curious case in which Mad.L.J. 76; 149 I.C. 489. The 
inembeis subscribed for the pui- sdietue was held not to he a lottery. 



CHAPTER m. 

Of Contingent Contracts. 

31' A “ contingfent coiitracl ” is a contract to do or 
not to do somethiiig, if some event, col- 
tracf"*dSne7 to such contract, does or does 

fiot happen. 

lllusiraiim. 

A, contracts to pay B, Rs. 10,000 if B.’s house is burnt. This is a 
contingent contract. 


Of the section in general. — ^This short chapter of the Act 
appears to be the original work of the Legislative Department. There 
are some clauses on the .subject in the draft prepared in England, 
hut their language is quite differait. We do not know why the 
word " contingent,” familiar to English lawyers only in the law of 
real property, was preferred 1o "conditional.” A promise is said 
to be absolute or unconditional when tlio promisor binds himself 
to performance in any event, conditional when performance is due 
only on the happening of some uncei'laiif event in the future, or 
if .some stale of facts not within the promisor’s knowledge now 
exists. Some learned authors exteJid llie name of conditional to 
promises to be performed only after a lapse of time ( o) ; but this, 
with great respect, seems not correct, for the lapse of lime cannot 
be regarded as uncertain or contingent. Some deny it to con- 
tracts dependent on the present existence of unknown facts, but 
this also seems untenable : an unknown present fact is as uncertain 
for the contracting parties as any future event (ft). 

In the text of the Act the words “ some event collateral to 
such contract " arc not very clear, Th^ seem on the whole to 
mean that the event is neither a performance directly promised 
as part of the contract, nor the whole of tlic consideralion for a 
promise. Thus, if I offer a reward for the recovery of lost goods, 
there is not a contingent contract; there is no contract at all unless 
and until some one, acting on the offer, finds the goods and brings 
them to me. So, if I tell B. I will pay him Rs. 1.000 if he marries 
C., this is not a contingent contract but merely an offer which 
Avill become ’a contract if, without any revocation of it in the mcan- 


(o) So Leake on Contracts, 8th ' (b) Sec Holmes, The Common 
■ed., Part III., chap, ii,, p. 474. Law, 304, 329. 


S. 31. 
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S. 31. time, ?*. docs marry C. ; and therefore illiislration (c) to s. 32, 
and the illustration to s. 34 below, must be read as ijnplying that 
the agreement is made for some present and independent con- 
sideration. Again, a contract to pay a man for a piece of work 
is very commonly made on the terms that he is to have no pay till 
the work is all done; but the completion of the work, being the 
very thing contracted for, is not collateral to the contract, and the 
contract is not properly said to be contingent, though the per- 
formance of the work may be, and often is, a condition precedent 
to the payment of the wages. 

The illustration to the section is the ordinary one of a con- 
tract of fire insurance. All contracts of insurance and indemnity 
are obviously contingent. So are many other kinds of contracts 
in both great and small matters A wager is a contingent agree- 
ment, but s. 30 prevents it frcMn being a contract. A contract 
between A. and Z. that if A. succeeds in his suit with regard to 
certain land in the possession of Z. he shall purchase the land 
from Z for Rs. 300 is contingent (c). This, however, is not the 
common type of contract. A contract . to supply a man, in 
return for a fixed payment, with extracts of newspaper articles, 
or paragraphs relating to a given subject which may appear during 
a given time is contingent; for the duty arises only it and when 
such matter is published in one of the journals contemplaicd by 
the parlies. Here the contingent events do not in any necessary 
or probable way depend on the promisor’s will; but in many 
cases — as, for example, a sale on approval — ^Ihe contiugcucy may 
depend on an act of discretion to be exercised by him. 

Contingency dependent on act of party. — The distinction 
jjUst now mentioned requires some further explanation. Words of 
promise amount to no promise at all if their operation is expressed 
to be dependent, in terms or effect, on tbe mere will and pleasure 
of the promisor, as if a man says that for a certain service he will 
pay whatever he himself thinks right or reasonable (d). But the 
operation of a promise may well be dependent on a voluntary act 
other than the mere declaration of the promisor ’s will to be bound. 
'The act may be that of a third person; thus a promise to pay what 
A. shall determine is perfectly good. The fact may also be that 
of the promi.sor himself, so long as it is not an act of mere arbi- 
trary choice whether he will be bound or not, as in the common 
case of goods l^eing sold on approval, where the sale is not com- 
pleted until the buyer has either approved the goods or kept them’ 
beyond the time allowed for trial (?). So, in the case of goods 
to be manufactured to order, it may be a teim of the contract tliat 
the work shall be done to the customer’s approval, and then the 

(c) Imal V. DaudbJuii (1900) 2 & N. 315; 118 R.R. 462. 

Bom.L.R. 118. (e) Elphick v. Barnes (1880) S. 

(d) Roberts V. Smith (1859) 4 H. C.P.D. 321. 
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customer’s judgment, acting “bona fide and not capriciously,” is 
decisive (/). On the same principle, if a clause in a comvict pro- 
vides that a party’s disability to perform his promise shall be a 
cause for annulling the contract but shall give no remedy in dama- 
ges, this docs not apply to a disability brought about by the pro- 
misor’s own conduct (</). A builder’s right to recover for his 
work is often made conditional on the architect certifying thai the 
work has in fact been done and properly done, and such a con- 
dition is good (ill). Payment of a policy of insurance may be 
conditional on proof of the claim satisfactory to the directors of 
the insurance company being furnished; this means such proof as 
they may reasonably ^require (i). 

The English authorities were considered, and the principle ap- 
plied by the High Court of Madras in Secretary of State for India 
V. Arathoon (j) . The plaintiff had entered into a contract to sup- 
ply Government with a certain quantity of timber. One of the 
terms of the contract was that the timber shouM be of unexcep- 
tionable quantity and should be liable to be rejected if not approved 
by the Superintendent of the Gun Carriage Factory, for which it 
was required. The timber tendered was not approved by the Super- 
intendent, and was accordingly rejected. The plaintiff sued for 
breach of the contract, contending that the timber which he ten- 
dered answered the description in the contract. It was not alleg- 
ed that the Superintendent failed to exercise a judgment in regard 
to the suitability of the wood. The lower Court held that, the 
Superintendent being substantially a party, his judgment could not 
be regarded as conclusive, and that it was open to the plaintiff tq 
show that his teirder ought to have been accepted, but the Madras 
High Court reversed this decisioji, holding that it was not open 
to the plaintiff to question the reasonableness of the Superintendent’s 
disapproval. Innes, Offg. C. J. said: “ The rule of the Civil Law 
that a condition the happening of which is at the will of the party 
making it is null and void as being destructive of the contract (Dig, 
XLV. Tit. 1, 108) probably relates to [cases] where the promisor 
is not bound to exercise a discretion, as a promise by one to give 
' if I am so minded, ’ for sales and other contracts on a condition 
the happening of which was entirely subject to the result of a 


(/) Andrews v. Belfield (1857) 
2 C.B.N.S. 779: 109'R.R. 885. 

iff) New Zealand Co. v, Societe 
des ateliers et chantiers de France 
[1919] A.C. 1; Chumlal Daydbhai 
S' Co. V. Ahmeddbad Fine Spin- 
ning &c, Co. (1921) 46 Bom, 806; 
67 I.C. 223; Chotalal v. Champsey 
Umusey S' Sons (1922) 24Bom.L.R. 
877 ; 75 I.C. 233. 

(A) Morgan v. Birnie (1833) 9 


Bing, 672 ; 35 R.R. 65; Clarke v. 
Watson (1865) 18 C.B.NS. 278; 144 
R.R. 491. 

(i) Braunsteni v. Accidental Death 
Insurance Co. (1861) 1 B. & S. 782; 
124 R.R. 745. 

(/) (1879) S Mad. 173. Here, as 
too frequently in India, failure to 
report the argument has made the 
judgments obscure. 


S. 31. 
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Ss. 31, 32. mental process of discrimination ou the part of one party were un- 
doubtedly recognised as valid. (See Dig. XVUI. Tit. 1, De Con- 
tralienda Emtione; see also Potliier, Part J. chap. i. art. iii. s. 7.) 
At all events, it is not a rule of the Indian law of contracts, and 
it may be doubted if it is a rule of the English law.” lif this 
means that the Common Law will give effect to a mei-cly illusoiy 
promise, it is not correct; but that which ” is not a rule of the 
Indian law of contracts ” seems to be the Civil Law not as the 
learned Judge himself thought it was but as some one else had 
suggested. There does not appear to be any real difference here 
between English and Reman law 

Conversely the operation of penal clauses in a contract may 
be made to depend not only on some default of one party, but on 
the decision of a person appointed by the other party that a de- 
fault contemplated by the contract has taken place. In Aghorc 
Nath Banner jee v. Calcutta Tramways Co. (/), a conductor on 
taking service wiilh the defendant company deposited a sura of 
money with them as security for the performance of his duties 
subject to the condition that the deposit should be "forfeited if 
tliere was any dereliction of duty on his part, as to which the 
certificate of the company’s manager was to be conclusive. In 
a suit by the conductor to recover the amount of his deposit tlie 
Court held that he was bound by the certificate of the manager, 
and that die manager was no more the company tlian the engineer 
or architect who is constituted the arbitrator, under a contract for 
works, to settle disputes as to extras or penalties is identical with 
the person or body for whom the work is done. The case, how- 
ever, was argued and decided on s. 28. 

In some kinds of contracts, especially for the sale or letting 
of immovable property, clauses' are commonly inserted expressly 
giving one or both of the i«irties an option to rescind the contract 
in specified events. In sudi cases, and in other cases where there 
is a complete and active obligation from the first, though subject 
to be defeated by matter subsequent, it does not seem that the 
contract can properly be called contingent. 

32. Contingent contracts to do or not to do 'any- 
Enforcemeni of thing if an uncertain future event hap- 

r an ‘evenrSen- enforced by law unless 

mg. and until that event has happened. 

If the event becomes impossible such contracts be- 
come void. 

ih) Muttusami Ayyar J. in his author’s text, 

following judgment, quoted a not (1) (1885) 11 Cal, 232, cited in 

ve^ clear illustration, aa from the commentary on s. 28, “Exceo- 

Windscheid’s Panddcteir, which we tionl”a«le. 
have been unable to identify in that 
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Illustrations. Ss. 32-S4. 

(a) A. makes a contract with B. to boy B.’s liorse if A. survives C. 

This contract cannot be enforced by law unless and until C. dies in A.’s 
lifetime. 

(b) A, makes a contract with B. to sell a horse to B. at a specified 
price, if C., to whom the horse has been offered, refuses to buy him. The 
contract cannot be enforced by law unless and until C. refuses to buy the 
horse. 

(c) A. contracts to pay B. a sum of money when B, marries C. C. 
dies withorrt being married to B. The contract becomes void. 


There are some cases which may be' dealt with either under 
this section or s. 56, for it may be equally true to say that per- 
formance of a material part of the contract has become impossi- 
ble, and that the contract was made on the contingency of an 
event which has become impossible; or it may be hard at first 
sight, at any rale, to say which section is the more applicable 
See notes on s. 56, below, and Krell v. Henry («0. where a con- 
tract to hire tbe use of a room in London to view the intended 
coronati'ni procession of June, 1902, was held, in eDTecl, to bi' 
conditional on the procession taking place. 

Whether a contract is of the kind specified in this section maj 
bo a question of fact or construction. In one case where this sec- 
tion was relied upon the Privy Council held on the construction of 
the document that it operated as an unconditional undertaking on 
the defendant’s part to procure a loan and out of the loan to re- 
pay the money due to the plainlifT («). 


S3. Contingent contracts to do or not to do any- 

Enforcemeiit of Uncertain fuittre event does 

contracts contingent not happen Can I'lc enforced when the 
on an event not hap- happenfng of that event becomes impos- 
. sible, and not bef qre. 


pening. 


Illustration. 


A. agiees to pay B. a sum of money if a certain ship does not return. 
The ship is sunk. The contract can be enfoiced when the ship sinks. 

S, 

34. I'f the future event on which a contract is con- 
tingent is the way in which a person will 
act at an unspecified time, the event shall 
be considered to become impossible when 
such person does anything which ren- 
ders it impossible that he should so act 
within any definite time, or otherwise than under further 
contfngencies. 


When event on 
which contiacl -is 
contingent to bet 
deemed impossible, if 
it is die future con- 
duct of a living per- 
son. 


Ott) [1903] 2 K.B. 740. Shapurji (1912) 39 T.A. 1S2; 36 

(«) Vissanji Sons & Co. v. Bora. 387. 
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Ss. 34, 35. Illustration. 

A. agrees to pay B. a sum o£ money if B. marries C. C. marries D. 
The marriage of E. to C. must now be considered impos.sible, although it 
is possible that D. may die and that C, may afterwards marry B, 


Sections 32 and 3.3 cannot be made plainer by any commentary. 
S. 34 is in accordance with very old English authority. A man 
who has contracted to sell and convey a piece of land to A. on a 
certain date breaks his contract by conveying it to Z. before that 
date, though he might possibly get the land back in the mean- 
time (o). English cases on conditional gifts in wills ought not to 
be cited in this connection, the rules applicable to the construction 
of wills being in some respects peculiar. I’he illustration to the 
section, in which it must be assumed that A.’s agreement is made 
for some distinct consideration, as otherwise it would be merely 
a proposal, may therefore be taken as declaring the Common Law. 
The application of the present section, or any section in this gi'oup, 
must obviously depend on the special facts and the construction of 
the contract (p). 


3S. Contingent contracts to do or not to do any- 
thing if a specified uncertain event hap- 
pens within a fixed time become void if, 
at the expiration of the lime fixed, S'Uch 
event has not happened, or if, before 
the time fixed, such event becomes im- 


When contracts be- 
come void which are 
contingent on hap- 
pening of specified 
event within fixed 
time. 


possible. 


Contingent contracts to do or not to do anything if 
a specified uncertain event does not 
happen within a fixed time may be en- 
forced by law when the time, fixed has 
expired and such event has not hap- 
pened or, before the time fixed has ex- 
pired, if it becomes certain that such event will not 
happen. 


When contracts 
may be enforced 
which are contingent 
on specified event not 
happening within fix- 
ed time. 


Illustrations. 

(a) A. promises to pay B, a sum of money if a certain ship returns 
■within a year. The contract may be enforced if the ship returns within the 
year; and becomes void if the ship is burnt within tlie year. 

(b) A. promises to pay B. a sum of money if a certain ship does not 
return witliin a year. The contract may be enforced if the ship does not 
return within the year, or is burnt within the year. 


(o) Choke J., Y.B. 2t Ed. IV. 6 All. 472; 89 I.C. 438; A.I.R, 

55, pi. 26. 1925 All. 658 ; 23 All.L.J. 608. 

(p) lampur Sugar Factory, In re. 
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3 ®. Contingent agreements to do or not to do any- S. 36. 

Agreements contin- ^-^ing, if an- impossible event happens, 
gent on impossible are void, whether the impossibility of 
events void. event is known or not to the par- 

ties to the agreement at the time when it is made. 

Illustrations. 

(a) A. agrees to pay B. 1,000 rupees if two straight lines should enclose ' 
a space. The agreement is void (g) . 

(b) A. agrees to pay B. 1,000 rupees if B. will marry A.’s daughter 
C. C. was dead at the time of the agreement. The agreement is void. 


The two last foregoing sections explain themselves. Before 
leaving this chapter we may note that somewhat similar provisions 
as to transfers of property made subject to conditions occur in the 
Transfer of Property Act, 1882 ; see especially ss. 25 — 34. A con- 
ditional transfer of property, though it may be, and often is, made 
in pursuance of a contract, is not, of course, itsfilf a contract. It 
was therefore necessary to lay down distinct and independent, 
though more or less analogous, rules for such transactions (r). 


(g) This does not seem a very 
happy illustration in the light of 
modern geometry; not to say that 
geometrical relations have nothing 
to do with time. 

(r) Qu. whether e.g. Asvaih v. 


Chmahai (1925) 27 Bom.L.R. 1246; 
91 I.C. 330; A.I.R'. 1926 Bom. 107 
(question whether conveyance was 
conditional sale or mortgage) has 
anything to do with the Contract 
Act. 






CHAPTER IV. 

Of the Performance of Contracts. 

Contracts <wkich must be performed. 

S. S7. SV- The parti'es to a contract must either perform. 

Obligation o£ par- ^r offer to perform, their respective pro- 
ties to contiacts. mises, unless such j^rforinance is dis- 
pensed with or excused under the pro- 
visions of this Act, or of any other law. 

Promises bind the representatives of the promisors in 
case of the de£th of such promisors before performance 
unless a contrary intention appears from the contract. 

Illustrations, 

(a) A. piomises to deliver goods to B. on a ceitain day ou payment of 
Rs. 1,000. A. dies before that day. A.’s representatives are bound to 
deliver the goods to B., and B. is bound to pay the Rs, 1,000 to A.’s 
representatives. 

(b) A. promises to paint a picture for B, by a certain day, at a ceitain 
price. A. dies before the day. The contract cannot be enCoiced either 
by A.'s representatives or by B. 

Performance and discharge. — contract, being an agreement 
enforceable by law (s. 2, above) creates a legal obligation, which 
subsists until discharged. Performance of the promise or promises 
remaining to be performed is the principal and most usual mode 
of discharge, but there are several others. Accordingly the usual 
method of approved text-writers is to make the discharge of con- 
tract a main head of the subject, and treat of performance and 
other ways of discharge, such as agreement of the parties, breach 
of the contract, and operation of law, under distinct chapters or 
subdivisions, as may be seen in the works of the late Mr. Leake 
and of Sir W. Anson. This Act, for some reason which does 
ijot appear, has made " The Performance of Contracts ” the prin- 
cipal title, with the somewhat curious result of including under it 
a group of sections (62 — 67) on “ Contracts which need not be 
performed.” Whatever may be the merits of this innovation, 
elegance is not one of them. It is sufficient for practical pur- 
poses, however, if the law is intelligently stated in some kind of 
coherent order. The sections (51 — 58) on the Performance of 
Reciprocal Promises really belong to the head of Interpretation, 
which is not separately dealt with by the Act. 
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This section has some resemblance to a clause of the orinjnal S. 37. 
diaft (cl. 30), which, however, seems rather intended to dclinc 
what performance is sufficient than to lay down any duty of per- 
formance in general. As to performance by an agent, see s. -10, 
below. The rule of the Common Law which is here affirmed in the 
second paragraph was stated in England in 1869 by Willes J., a 
judge of very great learning and authority: “ Generally speaking, 
contracts bind the executor or administrator, though not named. 

Where, however, personal considerations are of the foundation of 
the contract, as in cases of principal and agent, and master and 
servant, the death of either party puts an^end to the relation (a) ; 

,and, in respect of service. after the death, the contract is dissolved, 
unless there be a stipulation express or implied to the contrary ” (b). 

Such personal considerations as are here, mentioned extend, 
as shown by illustration (b) to the present section, to contracts in- 
volving special personal confidence or the exercise of special skill 
(cp. s. 40, below). They do not extend to mere ftexercise of ordi- 
nary discretion. The executors of a man who has ordered goods 
deliverable by instalments under a continuing contract may be 
bound to accept the remaining instalments, for the duty or dis- 
cretion of seeing that the goods supplied are according to contract 
does not require any personal qualification (c) And generally the 
Court will not invent exceptions to the general rule which are not 
expressed or apparent from the nature of the contract, 

Succession to benefit of contract. — Neither the present sec- 
tion nor anything else in the Act lays down any rule as to the 
manner in which or the extent to which persons other than the 
original promisee may become entitled to enforce a promise. 

Generally the representatives of a deceased promisee may en- 
force subsisting contracts with him for the benefit of his estate, 

It is no real exception to this rule that in some cases the nature 
of the contract is in itself, or may be made by the intention of the 
parties, such that the obligation is determined by the death of the 
promisee. The most obvious example is the contract to marry in 
the Common Law. Another more seeming than real exception is 
where performance by the other party is conditional on some per- 
formance by the deceased which w^as not completed in his life- 
time and is of such a personal character that performance by Ins 
representatives cannot be equivalent. An architect’s executor, for 
example, cannot insist on completing an unfinished design, even if 
he is a skilled architect himself; and accordingly he cannot fulfil 
the conditions on which payment, or further payment, as the case 

(a) The use of "relationship” as it. 
equivalent to "relation” in this (b) Farrow v. Wiltonj L.R. 4 
sense has been common for several C.P. 744, at p. 746. 
years, but is improper. Willes J. (c) Wentworth v. Cock (1839) 
would certainly not have approved 10 A, & E. 42; 50 R.R. 316, 
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S, may bo, would have hconme due. Bui a builder’s executors may 
be entitled and bound to perform his contracts for ordinary build- 
ing work, for they have only to procure workmen of ordinary com- 
petence, and similarly in otlier cases. It is to be remembered that 
all rules of this kind arc in aid of the presumed intention of the 
parlies, and if tlie parlies have expressed a special intention il 
must prevail. 

Payments actually earned and due to a man before his death, 
though for services of a confidential or personal kind, are a por- 
tion of his estate as much as any other debts, and accordingly his 
representatives succeed 'to his right of action for them, and may 
recover them. This is indeed, as a general proposition, elemen- 
tary, though doubts may be raised on particular facts as. to what 
were exactly the rights acquired by an original contracting party 
in his lifetime (d). The same rule applies to rights of action for 
conventional damages or penalties (e). But a cause of action for 
damages for infuries of a merely personal nature, though arising 
out of a breach of contract, cannot be sued upon by or against exe- 
cutors (/). 

The English law on this subject has now been substantially 
altered by the Law Reform (Miscellaneous Provisions) Act, 1934, 
which provides tliat on the death of any person, all causes of action 
(with four exceptions, all relating to tortious or wi'ongful acts 
and not here material) subsisting against or vested in him are to 
survive against, or for the benefit of, his estate. Where damage has 
been suffered by reason of any act or omission which would have 
given rise to a cause of action against a person, if he had not died 
before or at the same time as the damage was suffered, a cause of 
action is deemed for the purposes of the Act to have been subsist- 
ing against him before his death in , respect of that act or omission. 
But no claim for exemplary damages with survivor and in the case 
of breach of promise of marriage damages recoverable are limited 
to such damage, if any, to the estate as flows from the breach (p). 


(d) Stubbs V. Holywell R. Co. 
(1867) L.R. 2 Ex. 311. The argu- 
ment for the defendant was tliat the 
contract was really entire, and the 
payment by instalments only a mat- 
ter of convenience, and that the full 
performance of the contract bad be- 
come impossible by the original 
party’s death. But such an argu- 
ment could be maintained only by 
showing that in his lifetime he could 
not have sued for any instalment 
until he had done the whole of the 
work, which would reduce the con- 
tract to an absurdity. His death 


put an end to the contract, but did 
not destroy rights of action which he 
had already acquired. 

(e) Beckham v. Drake (1849) 2 
H.L.C. 579: 81 R.R. 301. 

(/) See the Indian Succession 
Act, 1925, s. 306. 

(ff) 24 & 25 Geo. 5, c. 41, s. 1. 
For breach of promise of marriage 
cases under the earlier law sec 
Chamberlain v. Williamson (1814) 
2 M. & S. 408; IS R.R. 295; Finlay 
V. Chimey (1888) 20 Q.B.D. 494; 
Quirk V. Thomas [1915] 1 K.B. 
798. 
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" Although a right of action for not marrying or not curing, S. 3T 
in breach of an agreement to marry or cure, would not generally 
pass tt) the assignees [in bankruptcy'), 1 conceive that a right to 
a sum of money, whether ascertained or not, expressly agreed to 
be paid in the event of failing to marry or to cure, would pass ” (A). 

The rights of an insolvent debtor’s assignees to sue on his 
contracts depend, of course, on statute; but in the absence 'of more 
specific provisions they are governed by the same principles as 
an executor’s. 

A covenant in a deed of sale giving ap option of pre-emption 
without any limit of time to the vendor and his heirs from the 
purchaser and his heifs is void as offending the rule against per- 
petuities -(i). ^ 

Assignment of contracts. — Broadly speaking,- the benefit of 
a contract can be assigned, but not the burden, subjact to the 
same exception of strictly personal contracts that has been men- 
tioned as affecting the powers and duties of executors. The prin- 
ciples were rested in our own time by the Court of Appeal in 
lingland; “ Neither at law nor in equity could the burden of a 
contract be shifted off the shoulders of a contractor on .to those 
of another without the consent of the contractee. A debtor can- 
not relieve himself of his liability to his creditor by assign- 
ing the, burden of the obligation to some one else ; this can only' 
be brought about by the consent of all three, and involves the 
release of the original debtor. . . . On the other hand, it is equally 
clear that the benefit of a contract can be assigned, and wherever 
the consideration has been executed, and nothing more remains but 
to enforce the obligation against the party who has received the 
consideration, the right to enfoixe it can be assigned, and can be 
put in suit by the assignee in his own name after notice. . . . There 
is, however, another class of contracts where there are mutual ob- 
ligations still to be enforced, and where it is impossible to say that 
the whole consideration has been executed. Contracts of this class 
cannot b‘e assigned at all in the sense of discharging the original 
contractee and creating privity or quasi-privity with a substituted 

person To suits on these contracts, therefore, the 

original contractee must be a party whatever his rights as between 
him and his assignee. He cannot enforce the contract without 


(A) Opinion of Maule J. given to 
the House of Lords in Beckham v. 
Drake (1849) 2 H.L.C. at p. 622; 
, 81 R.R. 329, 

(i) Dmkarrao v. Narayan (1923) 

47 Bom. 191; 82 T.C. 628; Maharaj 
Bahadur Singh v. Balchand (1920) 

48 I.A. 376 ; 61 I.C. 702; Kolatpu 
Ayyar v. Range Vadhyar (1912) 38 
Mad. U4; Nabin Chandra Sarma v. 


Rasaiii Cliandra (1920) 2S C.W.N. 
901; 63 I.C. 196; Gopi Ram v. Jeot 
Ram (1923) 45 All. 478 ; 82 I.C. 
646; A.I.R. 1923 All. 514. For 
cases under the Transfer of Proper- 
ty Act, 1882, see Mulla’s Transfer of 
Property Act, 2nd edn., pp. 103-107. 
See also and dist. the. cases cited 
under s. 29,' above, where the Court 
would not extend this objection. 



246 


THE INDIAN CONTRACT ACT. 


S, 37. ability on hi.s part to perfonn the conditions performablc 

by him under the contract. This is the reason why contracts in- 
volving special pensonal qualifications in the contractor are said, ‘ 
perhaps somewhat loosely, not to be assignable.” Not that the 
burden of a contract can ever really be assigned, but sometimes it 
may he discharged by a delegated performance (in which case it 
does nut matter to the promisee what are the exact relations of 
agency or otherwise between tlie promisor and his delegate), and 
sometimes not (/). 

The Contract Act has no section dealing generally with as- 
signability of contracts.* A contract which, under section 40, is 
such that the promisor must perfonn it in jperson has been held 
not to be assignable. “ When considerations connected with the 
person with whom a contract is made form a material element of 
the contract, it may well be that such a contract on that ground 
alone is one which could not be assigned without the promisor's 
conseni, .so as to entitle the assignee to sue him on it ” (fe). Thus 
where R. agreed with M., the proprietor of an indigo concern, 
to sow indigo, talcing the seed from M.’s concern, on four bighas 
of land nut of his holding selected by’M. or his Amlah, and, when 
the indigo was fit for weeding and reaping, to weed and reap it 
according to the instructions of the Amlah of the concern, and 
if any portion of the said land was in the judgment of the Amlah 
found bad, in lieu thereof to get some other land in his holding 
selected and measured by the Amlah, it was held that the contract 
was entered into with reference to the personal position, circum- 
stances, and qualifications of M. and his Amlah, and M. could not 
assign the contract without the consent of R. ( 1 ). Similarly, where 
A,, a salt manufacturer, agreed with B. to manufacture for him 
for a period of seven years such quantity of salt as B. requii’ed 
in consideration of B. paying him at a 'fixed rate, four months’ cre- 
dit after each delivery being allowed to B. and of his paying 
Government taxes and dues, and executing all but petty repairs in 

A. ’s facloiy, it was held that the contract was based upon per- 
sonal considerations, an3 that it was not therefore competent 'to 

B, to assign the contract without A.’s consent (m). After refer- 
ring to the terms of the contract the Court said: "There is 
therefore not only credit given to [B.] in the matter of payment, 
but other liabilities are thrown upon him, the discharge of which 
depended upon his solvency, and there is also a certain discre- 
tion vested in him in regard to the quantity of salt to be de- 
manded ”, (n), "You have a right to the benefit you contem- 


(j) Tolhuirst V. Associated Ce- 
ment Manufacturers [19021 2 K.Bj 
660, 668, 669, per Collins, M.R. ; 
11903] A.C.‘414, at p. 417. 

(fe) Toomey v. Rama Sahi (1890) 


17 Cai. US, atp. 121. 

</) Ibid. 

(m) Namasivaya Gurukkal v, 
Kadir Ammal (1893) 17 Mad, 168. 

(n) Ibid., p. 174. The decision 



ASSIGNMENT. OF CONTRACTS. 


247 


plate from the character, credit and substance of the party with S. 37. 
whom you contract ” (o). But where A. agreed to sell certain 
gunny bags to B. which were to be delivered in montlily instal- 
ments for a period of six months, and the contract contained cer- 
tain buyer’s options ^s to quality and packing, it was held that the 
clause as to buyer’s option did not preclude B. from assigning the 
contract (/>). “ There is nothing,” it was said, “ on the face of 
the contract to suggest that any credit was given by the defendant 
company to the original purchaser or that any circumstance of an 
especial or particular character existed which led to the making of 
the contract between the parties thereto ” (q). See Specific Relief 
Act, s. 21 (b) and illustrations. . 

We next proceed to consider whether a contract for the future 
dcliveiy of goods can be assigned trader the Indian law; that is, 
if A. agrees to sell, say, rapeseed, cotton or gunny bags to B., 
deliverable at a future day, whether either party can assign the 
contract without the consent of the other, white the contract is 
still executory, so as to enable the assignee to maintain an action 
in his own right and in his own name. In Tod v, Lakhmidas (r), 
the High Court of Bombay held that neither the seller nor Uic 
buyer of goods, where the goods are to be delivered at a future 
day, can assign the contract, before the date fixed for delivery, 
to a third person without the consent of the other so as to entitle 
the assignee to sue in his own name; but that there was no objec- 
tion to a suit brought by the assignor and assignee as co-plaintifis, 
for when the suit is by them both, there is no question as to which 
of them is to recover (j). The decision expressly proceeded upon 
the principle of the English law that where a contract is still exe-^ 
cutory the burden thereof cannot be assigned. The Court was 
not called upon to decide whether the interest of the seller or buyer 
in the contracts was assignable as an actionable claim within the 
meaning of the Tiansfer of Property Act; for that Act, though 
passed in the year 1882, was not extended to the Bombay Presi- 
dency until 1st January, 1893, and the case was heard and decided 
about eleven months before that date (t). An actionable claim 
is defined in s. 3 of that Act as a claim to any debt (except se- 
cured debts), or to any beneficial interest in movable property not 
in the possession, either actual or constructive, of the claimant, 
whether such debt or beneficial interest be existent, accruing, con- 


also proceeded on the ground that 
the contract was executory, and its 
assignment as such was invalid with- 
out A.’s consent (ib, p. 17S). 

(o) Humble v. Hunter (18^) 12 
Q.B. 310, per Lord Denman C.J. at 
p. 317; Arkansas Smelting Co. v. 
Belden Co. 127 U. S. 379, 389. 

(^) Jaffer Meher AH v. Budge 


Budge Jute Mills Co. (1906) 33 Cal. 
702, affirmed on appeal, ^ Cal. 289. 
(g) Ibid., p. 707. 

(r) (1892) 16 Bom. 441. 

(j) Ibid.: Jiwin v, Haji Oommn 
(1903) 5 Bom.L.R. 373. 

(i) The Act is not yet extended 
to the Punjah, nor to Bunna, 
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S. 37, , ditional oi* contingent. An actionable claim can always be assign- 
ed, but the assignment, to be complete and effectual, must be effect- 
ed by an instrument in writing; and upon the execution of such 
instrument all the rights and remedies of the assignor vest in the 
assignee, who may thereupon sue in his own name without making 
the assignor a party to tlie suit (m). As regards the interests of 
a buyer of goods in a contract for forward delivery, it has now 
been held- by the High Court of Calcutta, in Jaffer Meher Ali v. 
Budge Budge Tute Mills Co. (v), and by the High Court of Bom- 
bay, in Hunsraj Morarji v. Nathoo Gangaram («/), that such in- 
terest is an actionable claim within the meaning of the Transfer 
'of Property Act, and may be assigned as si^ph so as to enable the 
assignee to sue in his own name. In the former case, Sale^J. said: 
“ The rule as regards the assignability of contracts in this coun- 
try is that the benefit of a contract for the purchase of goods as 
distinguished from the liability thereunder may be assigned, under- 
standing by the term benefit the beneficial right or interest of the 
parly under the contract and the right to sue to recover the bene- 
fits created thereby. This nile is, however, subject to two quali- 
fications : first, that the benefit sought to be assigned is not coupled 
to any liability or obligation that the assignor is bound to fulfil, 
and, next, that the contract is not one which has been induced by 
personal qualifications or considerations as regards the parties lo 
it. .Neither of these exceptions, I think, applies to the present 
case.' There is nothing on the face of the contract to suggest that 
any credit was given by tlic defendant company to the original 
purchaser, or that any circumstance of an especial or personal cha- 
racter existed whicli led to, the making of tlie contract between the 
parties thereto, nor, looking at tlie terms of the contract, does it 
appear to impose any liability or obligation of a personal character 
on the assignor which would prevent tlie operation of the rule of 
assignability. The contract is for the sale on the usual terms of 
a certain quantity of gminy bags to Cassim Karim, and subject to 
the exercise of certain options the purchaser has an absolute right 
to call for deliveiy of the goods on payment of the price. I am 
inclined to think that the right to claim the benefit of the con- 
tract, or in other words, the right on certain conditions to call for 
delivery of the goods mentioned in the contract, constitutes a ‘ bene- 
ficial interest in movable property^ conditional or contingent,’ with- 
iii the meaning of the definition of an actionable claim in section 
3 of the Transfer of Property Act, and as such is assignable.” 
And in the Bombay case, where also the assignment was by the 
buyer, Jenkins C.J. said: “-What was transferred was, in my opi- 
nion, property, and under section 6 of the Transfer of Property 
Act property of any kind may be transferred except as therein 

(») Transfer of Property Act, on appeal in 34 Cal. 289. 

1882, ,s. 130. (a;) (1907) 9 Bom.L.R. 838. 

(v) ^1906) 33 Cal. 702, affirmed 
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provided. None of the specified exceptions would* have included g- 37 . 
what Shari ffbhoy | buyer | purported to transfer, and I further hold 
that the subject of the transfer was an actionable claim, and so 
Chapter VTIl of the Transfer of Properly Act (;i*) applies. That 
this view of the Transfer of Propcily Act does not involve any 
material change in the law as previously understood in Bombay is 
apparent from what was said by Weslropp C.J. in Dayabhai Dip- 
chand y. DuUabliram Dayaram ” (y). In the last-mentioned case, 

A. agreed to sell certain shares to B., deliverable at a future day. 

A., that is the seller, assigned the contract to C. (it does noi 
appear exactly when or how), and C. sued B. for damages for 
refusing to take delivery. The District Judge, without examining 
the circumstances, held that such a contract was not assignable, but 
the case was remitted to him to determine upon all the facts. Wes- 
tropp C.J. said; " The District Judge should . . . have held that 
in equity it [the contract] was assignable for a valuable considera- 
tion (Spence, Eq. Juris. 852) (g), subject, no .doubt (generally 
speaking), to the equities (if any) which may have existed between 
the defendant and the original vendor.” It has yet to be decided 
whether the right of a seller to call for payment of the price of > 
goods on delivery is an actionable claim and as such assignable. 

The dicta in /affer Meher Ali v. Budge Budge Jute Mills Co. are 
wide enough to include the seller’s interest. Ilut a claim for dama- 
ges for breach of contract, after broach, is not an actionable claim 
” within the meaning of s. 3 of the Transfer of Property Act, but 
a mere right to sue ” within the meaning of s. 6 , cl. (e), of that • 

Act, and it cannot therefore be assigned (a). 

An option to repurchase property sold is primn facie assignable, 
but the contract may be so woi'ded as to show that it was to be 
personal to the grantee and not assignable ( 6 ). 

(.r) That is the Chapter on Trans- It remains true, as Farran J. mo.st 
fers of Actionable Claims. correctly said about twenty ’years 

(y) (1871) 8 B.H.C. 133. later in the same Couit, Tod v. 

(a) The passage cited from Spence Lakhmidas, 16 Bora. 441, 449, that 
obviously relates to the transfer of “a purchaser is entitled to call upon 
rights and not to the delegation of the person with whom he contracted 
duties. The statement itself is ele- to fulfil his contract, and the latter 
mentary. All that the Bombay case cat*ot get rid of his liability by 
decides, in point of law, is that the trausf erring it to a tliiid person, but 
District Judge was wrong in laying must himself perform the contract 
down as an unqualified proposition personally or vicariously,” 
that the contract was not assignable. (o) Abu Mahomed v. Chunder 
A. could not, of course, delegate his (1909) 36 Cal. 34S; Varahaswami v. 
duty under the contract to C. with- Ramachandra (1915) • 38 Mad, 138, 
out B.'s consent. But he could per- 140; 18 I.C. 520. 
form the coAtract by C.’s agency (b) Vishweshwor Narsahhutta v. 
and authorise C. to receive pay- Durgappa (1940) Bom. 674; '12 
ment; or, when B.’s undertaking to Bom.L.R. 653; 191 T.C. 139; A. I. 
pay for the shares had become a R. 1940 Bom, 339. 
debt, he could assign the debt to C. 
n 
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38. Any other law. — ^The most important statutory discharge of 
contracts, outside the present Act, is that which follows on insol- 
vency. See the Presiclency Towns Insolvency Act, 1909, and the 
Provincial Insolvency Act, 1920. See also ss. 62 to 67. 

38 . Where a promisor has imcle an oiler of per- 
formance to the promisee, and the 
Effect of lefusai to offer has not been accepted, the promisor 
formance. nol responsible lor non-perforn> 

ance, nor does he thereby lose his rights 
under the contract. ' 

Every such offer must fulfil tile following condi- 
tions: — 

( 1 ) it must be unconditional : 

(2) it must be made at a proper time and place, and 
under such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascertaining 
that the person by whom* it is made is able and willing 
there and then to do the whole of what he is bound by 
his promise to do : 

(3) if the offer is an offer to deliver anything to 
the prouiil.scc, the promisee must have a reasonable oppor- 
tunity of seeing that the thing offered is the thing which 
the promisor is bound by his promise to dcliVer. 

An offer to one of several joint promisees has the same 
legal consequences as an offer to all of them. 

Illustration. 

A. contracts to deliver to B. at his warehouse, on the 1st March, 1873, 
100 hales of cotton of a paiTicular quality. In order to make an offer of 
performance with the effect stated in this section, A. must bring the cotton 
to B.’s waiehouse, on the appointed day, under such ciicumstances that B. 
may have a reasonable oppoilunity of satisfying himself that the thing 
offered is cotton of the quality contracted for, and that there are 1(K) bales. 


Tender. — The subject-matter of the present section is to he 
found under the head of Tender in English books (c). 


(c) It will be obscived that the 
word "tender” does, not appeal in 
the section; and it has been held in 
Calcutta Uiat condition (2) does not 
necessarily require the pioduction, of 
money in the case of a debt, as under 
English law: Awofl Bhai Rahim v. 
Adam, Osman (1938) 2 Cal. 337, 


181 I.C. S39; A.I.R. 1939 Cab 131; 
though the pioduction of the money 
IS of couisc the most effective way 
oE proving that the debtor is able 
and willing there and then to pay his 
debt. This must be home in mind 
when applying “ English Authori- 
ties” to cases under s. 38. 
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The first sub-section is chicJly, though not exclusively, appro- g. 38. 
priate to an offer of payment ; the second and third concern offers 
of other kinds of performance, such as delivery of goods. 

The principles were laid down in England in 1843 in Startup 
V. Macdonald (d) : “ The law considers a party who has entered 
into a contract to deliver goods or pay money to another as having 
substantially performed it, if he has tendered the goods or money 
to the party to whom the delivery or payment was to be made, 
provided only tliaj, the tender has been made under such circum- 
stances that the paity to whom it has been made has had a reason- 
able opportunity of examining the goods or the money tendered, in 
order to ascertain tliat the thing tendered really was what it pur- 
ported to be." As to what are proper time and place, see ss. 46 — 

49, below. 


Offer must not be of part only. — With regard to the vali- 
dity of an offer of performance, it must be not only uncondi- 
tional, but entire: that is, it must be an offer of the whole payment 
or performance that is due (e). Words to this effect were in the 
corresponding clause in the ori.gina1 draft of the Act and it is not 
■easy to see why they are not as prominent in the section as 
finally settled. The substance of the nile is, however, in force in 
British India. It is needless to consider whether this is because 
Ihc Act does not expressly negative the English rule as already 
adopted, or because of the words “the whole of what he is bound 
by his promise to do ” in sub-s. (2), x^r because an offer to pay 
or perform only in part is not really “ an offer of performance " 
of an entire promise at all. Whatever the reason may be, it has 
been held by the High Court of Calcutta that a creditor is not 
bound to accept a sum smaller than he is entitled to and therefore 
the tender of such a sum docs not slop interest running on it (f). 

In Hap Abdul Rahman v. Haji Hoar Mahomed (g), in the 
High Court of Bombay, the defendant had tendered a sum which 
was only a small fraction of the whole sum claimed and found 
due, and one queslioii in the case was whether interest was due, 
after the date of this offer, on the whole sum or only on the resi- 
due. Telang J. thought that the rule in Di.Yon v. Clark (h), that 
a tender of part of an entire debt is bad, applied only to cases when 
the party making the lender admitted more to be due than was 
tendered, and that it had no application- where the debtor tendered 
the amount as in full payment of the debt. The Court, however, 
decided against the defendant on the groimd that the tender was 
ineffectual, as it had not been followed by a payment into Court in 


(d) (1843) S Man. & G. S93, 610; 
64 R.R. 810, 824, judgment of 
Rolfe B. 

(e) Dixon v. Clark (1847) S C. 
B. 365; 7S R.R. 747. 

(/) Watson df Co, v, Dhonendra 


Chmder Mookkrrjee (1877 ) 3 Cal. 
6, 16; Chunder Count Mookerjee v. 
fodoonafh Khan (1878) 3 Cal. 468. 

(o) (1891) 16 Bom. 141, 147— 
149. 

(k) 5 C.B. 36S; 16 L.J.C.P. 237. 
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S. 8^. the suit, as reqitii’cd by an esiablishcd rule of practice. This opi- 
nion of .Telang' J. appears, with great respect, to be founded on 
a misconception both of the principle involved and of the English 
authorities A creditor is not bound to accept less than is actually 
due and payable, and thcrefoi’e by refusing to accept only a por- 
tion of the principal he cannot lose his right to interest on that 
portion where interest is otherwise payable. A so-called tender 
0 f less than the debtor admits to be due is not a tender at all, but 
an ofter of payment on account, which the creditor may atcept or 
not, and risks nothing, in point of law, by not* accepting, though 
k is often, in point of fact, unwise not to take what one can get. 
Tender is, one may almost say, essentially the offer of a sum which 
the debtor asserts to be the whole sum due, but which is less than 
the creditor claims ; for if the parties are agreed on the amount 
due, a formal offer is needless and useless. This being so the 
Cl editor refuses money at his peril in case his further claim turns 
out unfounded; but if he accepts, the debtor is still only offering 
what is due, and the creditor is not bound to make any admis- 
sion in return. He may take the debtor’s offered payment with- 
out prejudice to his claim, such as it may be, to a further balance. 
The debtor is entitled to a receipt for what he pays, but not to 
a release. It remains to be seen whether there was a discharge 
or only a payment on account. Hence a tender will be vitiated by 
' the addition of any terms which amount to requiring the creditor 
4o accept the sum offered .in full satisfaction, or to admit in any 
other way tliat no more is due. It seems almost superfluous to add 
that an offer to pa}' an unascertained sum cannot be a lender (i). 

It may here be observed that there is an old Bombay Regu- 
lation (V of 1827) which allows a debtor (including a mortga- 
gor) to tender even a part of the debt. If the part is tendered as 
such and not as in full payment of the debt, further interest on 
the amount so tendered ceases under sec. 14 of the Regulation: 
Naiershau v. Shirinbai (/). 

Offer must be unconditional.— “ The person making a ten- 
der has a right to exclude presumptions against himself by say- 
ing ; ‘ I pay this as the whole that is due ’ : but if he requires the 
other party to accept it as all that is due, that is imposing a condi- 
tion; and, when the offer is so made, the creditor may refuse tO' 
consider it as a tender " (k) 

A mere specifying of the account on whicli a payment is 
offered, though accompanied by such words as “ in settlement ” 
or the like, does not amount to a condition in this sense; for it 


(i) See Lai Batcha Sahib v. Arcot 
Narainaswami Mudaliyar (1910) 34 
Mad. 320. 

(}) (1923) 25 Botn.L.R, 839; 87 
'I.C. 129; A.I.R. 1924 Bom. 264. 


(fe) Bowen v. Owen (1847) 11 Q 
B. 130, 136; 75 R.R. 306, 310, per 
Erie J, : Sati Prosad v. Monmotha 
Nath (1913) 18 C.W.N. 84. 
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is no more than saying that the debtor offers all that he believes S. 88. 
to be clue (k). More than this, a debtor may tender, expressly 
under protest, a greater sum than he admits to be due, and thus 
reserve the right of taking further proceedings to test the justice 
of the claim. Such a protest does not impose any condition. “ Tlic 
creditor has only to say, ' I take the money; protest as much as you 
please and neither party makes any admission ” (i) ■ A tender of 
debt before the due date is not a valid tender, and will not pre- 
vent interest from^running on the loan (m). A cheque sent in 
payment of both moneys Immediately due as well as of money.? 
not payable for some time, is not a good tender («). 

There are hardly, any (o) recent English cases on tender of 
money debts, and the habits of modern business appear to have 
greatly diminished the importance of the subject (p). 

Able and willing. — Sub-s. (2) provides that the tender must 
be made under such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascertaining that the 
pei'son by whom it is made is able and willing there and then to 
do the whole of what he is boimd by his promise to do (q). But 
when the creditor is dead, and no probate has been obtained by the 
executors of the deceased, an offer by letter to pay the debt to the 
executors, on a proper release being executed, was held in Bom- 

(k) Ibid. rayya v. Sivayya (1914) 27 Mad. 

(/) Scott v. Uxbridge and Rich- L.J. 482 ; 26 I.C. 121, being cited as 

tnansworth R. Co, (1866) L.R. 1 authority for the «tatPinent. In 

C.P. S96, at p. S99, per Willes J. Ismail Bhai Rahim v. Adam Osman 

(m) Eshahiiq Molla v. Abdttl Bari (1938) 2 Cal. 337; 181 I.C. 539; A. 

Haidar (1904) 31 Cal. 183. I.R. 1939 Cal. 131, this stairineit 

(«) Hira Lai V. Khkar Hayal A. was doubted, and the Icamed judge 

I.R. 1936 Lah. 168; 161 T.C. 31. (Panckridge T.) expressed the ojii- 

(o) In Rourke v. Robwson 11911] nion that in the Madras case the 

1 Ch. 480, the only question was contract may have contained _ an 
whether a mortgagee was bound, on express obligation to lender. This 
being paid off, to hand over a re- may be so, though the abbreviated 
conveyance as well as the title-d(.eds, report makes it didicull to speak 
and the Coiut thought it needless to with confidence. On furthei co.i- 
decide, but if necessary would have sideration however it is thought that 
decided, that a lender of the full sura the stateraenl in the last -ditioii rray 
due, coupled with demand of some- have been too wide; though, as 
thing which the creditor is bound by already pointed out (supra, “Ten- 
law to perform on being paid, is not der”, note (c) ) the tendering of 
conditional. See also Pandtirawi v. the actual money is of coarse tlie 
Dadabhoy (1902) 26 Bom. 6l.i. best proof of ability to pay. Where 

(p) As to tender preventing an a contract is to be perfoiined by the 

act of bankruptcy, see Ex pane execution and delivery of a docu- 
Danks (1852) 2 D.M. & &I 936 ; 9S ment, a mere offer by post to exe- 
R R. 376. cute the document without having 

(q) In the last edition of this book the document ready to be delivered 
it was stated that a tender of money not a valid tender : Sahapathy v. 
in payment must be made with an V anmahalinga (1915) 38 Mad. 959, 
actual oroduclion of the money. Vee- 970 ; 23 I.C. S81. 
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S. 38. bay lo be a valid lender, provided Ihe debtor was able to jjay llie 
debt, and had money available for that purpose ; no actual produc- 
tion of money was nccessaiy in such a case, there being no per- 
son entitled in law to receive the payniciit. In the case cited the 
executors, before taking out pi'obale, had called upon a mort- 
gagor to whom the deceased had lent money on mortgage to pay 
the amount due on the mortgage for principal and interest. The 
money for re-payment was available before the notice expired, but 
probate was not obtained until after that date. The Court held that 
actual tender was not necessary, since there was no legally con- 
stituted personal representative to whom it could be made; and 
that interest on the mortgage debt should in the circumstances stop 
on the expiration of the notice, since the executors might, if they 
had been diligent, have obtained probate before that date (r). In 
fsmctil Bliai Rahim v. Adam Osman {s) a different view was taken 
and the opinion expressed that a debtor must either tender to a 
legally constituted, representative or take the risk of tendering to a 
person not entitled to receive the debt and of a subsequent suit by 
the executor or administrator or wait until someone obtains pro- 
bate or letters of administration and incur liability to pay additio- 
nal interest in the meanwhile. It is submitted that this view is the 
more correct; but a debtor may perhaps be able to escape from 
the veiy real embarrassment of such a situation by taking advantage 
of ss. 9 — 11 of the Administrator-General’s Act, 1913 (IIT of 
1913). 

A plea of tender before action must be accompanied by a pay- 
ment into Court after action, otherwise the tender is ineffectual ft). 
The following is the form of the plea of tender: “ As to the whole 
(or as to Rs part of the money claimed) the defend- 

ant made tender before suit of Rs. . . . , and has paid the 
"sum into Court.” See Code of Civil Procedure, 1908, O. 24, rr. 
1-3, and Schedule I, Appendix A, “ Written Statements,” Form 
No. 4. 

Where a contract for the purchase and sale of Government 
paper provides for the delivery of the paper to the defendant, it 
is not necessary that the plaintiff should have taken the Govern- 
ment paper contracted for to the place of business of the defend- 
ant and then and there made an actual lender of it. If the plain- 
tiff was ready and willing to perform his part of the contract 
and did his best to inform the defendant by going to his place 
of business that he was so, that would be sufficient, in the absence 


(f) Pandumng v. Dadabhoy 
(1902) 26 Bom. 643, at pp. 647- 
648. 

(f) See note (g), supra. 

(<) Haji Ahdid Rahman v. Haji 
Noor Mahomed (1891) 16 Bom. 141, 


at pp, 149 — ISO; Sabapathy v. Vcui- 
malvaVmga (1915) 38 Mad. 9S9, at 
p. 970; Rakhal Chandra v. Bai- 
kuntha Naih (1928) 117 I.C. 687; 
32 C.W.N. 1082; A.I.R. 1928 Cal. 
874. 
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of evideuco to the coiitvary, to constitute i-eadiness and willing- g_ 
ness (u). Where a contract is made for the future delivery of 
shares, and the purchaser, before the deliveiy day, gives notice to 
tlie vendor that he will not accept the shares, the vendor is thereby 
exonerated from giving proof of his readines.s and williiigtiess to 
deliver the shares, and the issue as to readiness and willingness 
is in such a case immaterial (v). Where the plaintiff agreed to 
manufacture chairs for a railway company, and after parts had 
been delivered the company gave •orders to the plaintiff not to make 
and send any more, it was held tliat the plaintiff was entitled to 
recover without actually making and tendering the remainder of 
the goods (w). As to repudiation of a contract by one party be- 
fore the time for •performance, see farther on, s. 39, below. See 
also notes to s. 51, '' Readiness and willingness.” 

Tender of instalments . — A lender is entitled to decline, in 
the absence of any agreement as to repayment of the loan, to re- 
ceive payment of the sum due to him in instalments, and he can 
claim that the whole sum due be paid at one and the same time (x). 

Rut when payment of money or dcliverj' of goods in instalments Is 
provided for by the conlracl, a tender of instalments is a good ten 
dcr. Tn a case which arose in Calcutta, a contract made between 
the plahuill and the defendant stipulated for delivery to the de- 
fendant of 7,500 bags of Madras coast castor seed, which were to 
be shipped per ‘‘ steamers,” and then stated that shipment of 2,500 
bags was to be made in December. Of these, 1,690 bags arrived 
on 12lh December, and the plaintiE offered delivery ihereof to the 
defendant, who refused to take them on the ground that he was 
not bound to lake less than the whole of the 2,500 bags at one 
time. The bags Avere thereupon resold by the plaintiff. The rc- 
raainhig 810 bags, being the balance of the December shipment, 
aiTived on 19th December, but were refused by tlie defendant on 
the same ground as before, and those also were accordingly resold 
by the plaintiff. The plaintiff sued the defendant for damages for 
breach of the contract in not accepting the bags. The Court held 
without difficulty that there was a legal and proper tender of the 
December shipment by the plaintiff according to the terms of the 
contract (y). 


(«) Juggernath Sew Bvx v. Ram 
Dyal (1883) 9 Cal. 791. 

(v) Dayabhai Dif^hand v. Manik- 
lal Vrijbhukan (1871) 8 B,H.C.A.C. 
123. See also Dayabhai Dipchand 
V. Dullabhram Dayamm (1871) 8 
B.H.C.A.C, 133. 

(w) Corf V. Amhergate Railway 
Company, 17 Q.B. 127. The me- 
asure of damages in such a case 


■would ordinarily be the difference 
between the cost of production and 
delivery and the contract price. 

(x) Behari Lai v. Ram Ghulam 
(1902 ) 24 Ail. 461. 

(y) Simeon v. Gora Chand Doss 
(1883) 9 Cal. 473; Brandt v, Law- 
rence (1876) 1 Q.B.D, 344, which 
the Court cited and followed, was a 
.similar case. 
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Reasonable opportunity. — tender of goods must be so made 
that the poi'.son to whom the goods are offered ha.s a reasonable lime 
to ascertain that the goods offered are goods of the quality con- 
tracted Cor. A tender made at such a late hour of tlie appointed day 
that the buyer has nut time to inspect them is not good (g), Cn 
a iiombay case (a), the defendant agreed to purchase from the 
plaintiff 100 bales “ fully good fair Kishli cotton,” to be delivered 
from 15th March to 1st April, 1881. On 30th March the plaintiffs 
sent the defendant a letter enclosing a sampling order, which was 
received by the defendant’s agent at 11.30 a.m. that day. The de- 
fendant got samples taken of the cotton,' and a dispute having arisen 
as to the quality and classification of the cotton, the plaintiffs wrote 
to the defendant on 31st March asking him to attend with his 
surveyor at 1 p.m. on that day to survey the cotton, as otherwise 
an cx parte survey would be held. It being a mail day, the defend- 
ant ’s surveyor could not attend at the appointed hour, and the 
plaintiffs had an ex parte survey held by their own surveyors, and 
they pronounced the cotton to be of the description contracted for. 
Shortly afterwards the defendant asked for a survey by a letter 
which reached the plaintiffs at 2.19 p.m. on that day. Thd plain- 
tiffs did not comply wilh the application, and called upon tbc de- 
fendant to take delivery of the goods. In a suit by the plaintiffs 
for damages for breach of the contract it was contended for the 
defendant that no reasonable opportunity was afforded to the de- 
fendant to examine the goods, as thei-e was no joint sm-vey, and 
that the time allowed by the plaintiffs for the examination of the 
cotton was not sufficient. It was held that the defendant had 
reasonable oppmtunity within the meaning of this section. Latham 
J. said: ” The rule in the .38th section of the Contract Act agrees 
with the rule of English law laid down in Benjamin on Sales (2nd 
«d. pp. 573 and 576) (6) ; but there is little auUiority as to what 
is a reasonable opportunity of inspection (c). ... In the present 
ca.se the sampling order was (delivered to the defendant by 11.30 a.m. 
on the 30lh March, and he had till 1 p.m. on the 31, st March be- 
fore any refusal by the plaintiffs to allow a further examination 
is alleged. Now Vizbhookandas Atmaram seems to have been cer- 
tainly dilatory in his examination, he not having compared the 
samples with the standards till past noon on the 31st ; .and it seems 


(/») Startup V. Macdonald (1843) 
•6 Man. & G. 593 ; 64 R.R. 810. 

(fl) Ruttonsey v. Jmmadas (2882) 
i6 Pom. 692, 

(6)’ 842 jgg., 6tli ed, 
ft) hherwood V. WhUmore 
(1843) n M. .& W. 347 ; 63 R.R. 
•624, seetijs to be'tlie only case in 
■point. " A tender of goods docs 
not mean a delivery or offer of pack- 


ages containing them, but an offer 
of those packages under such cir- 
cumstances that the person who is to 
pay for the goods shall have an op- 
portunity afforded him, before he is 
called on to part with his money, of 
seeing that those presented for his 
acceptance are in reality those for 
which he has bargained " : per Parke 
B. 
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to me that a period of over twenty-four hours gave a reasonable 30 
opportunity to .see whether the cotton offered was the cotton which 
the plaintills were bound by their contract to deliver. 

“ Then are we to go further and to say that the purchaser - 
is entitled to continue inspecting and examining until the expiration 
of the period for delivery? I find no authority for this, and in 
many cases it wopld be imreasonable to place no limit on the inspecr 
tion. Is a purchaser at liberty to open and taste evciy bottle of 
wine- in a lot sold, or in the present case to pass every pound of cot- 
ton through an expert's hands? There must be some limit, and I 
think that a reasonable opportunity is the limit alike for vendor and 
purchaser, and that suc4i a reasonable opportunity had been had by 
1 p.m. on the 31st March.” 

Reasonable opportunity of inspection is all that the Act re- 
quires: it is the receiving party’s business to verify, not the deli- . 
vering party’s to supply further proof that the goods are according 
to contract. The goods need not be in the delivering party’s actual 
possession; control is enough (d). 

Tender of money, — A creditor is not bound to accept a cheque ; 
but if a cheque is tindei’ed and received, and the creditor or his 
agent objects only to the amount, or makes no immediate objec- 
tion at all, he cannot afterwards obj,ect to the naturd of the tehdef. 
Downright refusal by the creditor'to accept payment at all precludes 
any subkquent objection to the form of the tender (e). 

The landlord of a house, through his agent, sent in rent-bills to 
his lessee. The lessee gave the agent a cheque in favour of her 
attorney for the amount demanded and obtained a receipt from 
him. The landlord’s agent then took the cheque to the lessee’s 
attorney, who cashed it and handed the amount- to the agent, and 
requested him to get the rent-bills receipted and returned to him. 

The landlord’s solicitor, to whom the money was taken, refused 
to accept it, and the money was then returned to the lessee’s at- 
torney. In a suit by the landlord for the rent, it was held that 
under the circumstances the tender amoimted to payment, and the 
suit was dismissed with costs '(/). ' 

Legal tender. — ^The money tendered must be current coin of 
the country. As to tender of coinage, see the Indian Coinage 
Act, 1906 (HI of 1906), ss. 11 to ISa; and as to tender ^ of 
currency notes, see the Reserve Bank of India Act, 1934 (II of 
19 34), ss. 22, 26. ' 

(d) Armachalam Chettiar v. 230; Hira Lai v. Khiaar Hayat A. 

Krishna Aiyar (192S) 49 Mad.L.J. I.R, 1936 Lah. 168j 161 I.C. 251. 

530; 90 I.C. 481; A. I.R, 1925 Mad. (/) Bolye Chund Sing v. Moulard 
1168. (1878) 4 Cal, 572. Cp. Jones v. 

(?) Venkatrama Ayyar v, Gop'ala- Arthur (1840) 59 R.R. 833 ; 8 Dowl. 
krishm Filial (1928) 52 Mad. 322; Pr. Ca. 442. • ’ 

116 I.C. 844; A. I.R. 1929 Mad. 
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6. £8. Where a loan to a mortgagor was made of Rs. 4 SO in the 
Poona currency which is equivalent to Rs. 435.2.0 of the British 
cuirency the mortgagee cannot claim Rs. 4S0 in the British ciu’- 
rency, and the moitgagor is entitled to redeem on payment of 
Rs 43S.2.0 in the British cunency (g). 

Offer to one of several joint promisees. — A. tender of rent by 
a lessee to one of several joint lessors (h) and of a mortgage debt 
by a mortgagor to one of several mortgagees (i) would be a valid 
tender under this section. 


# 


Validity of discharge by one of several joint promisees. — 
In Barber Maran v. Ramona (/), it was held by the High Court 
of Madras that this section does not make it incumbent on the 
debtor to satisfy all the joint promisees before obtaining a com- 
plete discharge, and therefore a release of a mortgagor by one of 
• two mortgagees on payment to him of the mortgage debt discharges 
the mortgagor as against the other mortgagee. This decision was 
based upon the English case of WgUace v, Kelsall (ft), decided 
long before the Contract Act, and upon the last paragraph of 
s. 38, which provides that “ an offer to one of several joint pro- 
misees has the same legal consequences as an offer to all of them.” 
The correctness of this decision was doubted later by the same 
Court (/), and also by the High Courts of Bombay (m) and 
Calcutta (m). One reason for this was the decision of Faiwoll J. 
in Powell v. Brodhursl (j), which has considerably shaken tl'.c 
authority of Wallace v. KehaH. Later stiU (/>), however, a Full 
Bench of the MadrSs High Court (White C,J. dissenting), ap- 
proved of the decision in Barber Maran v. Ramana, and held that 
one of several payees of a negotiable instrument can give a valid 


(g) Trimbak v. Sakharam (1891) ^ 
16 Bom. 599. 

(fe) Krishnarav v. Manajx (1874) 
11 B.H.C. 106, where it was held 
that payment of rent by a lessee to 
one of several joint lessors dischar- 
ges the debt as to all. £uf payment 
to a partner in fraud of his co-part- 
ners is not a valid discharge • Chmna- 
ramannja Ayyangar v. PadmanabfM 
PilMydn (1896) 19 Mad. 471. 

(i) See Barber Maran v. Ramana 
GMtndan (1897) 20 Mad. 461, where 
it ^as held, relying upon this sec- 
tiotv principally, that payment of the 
ara<^t jdue on a mortgage by a 
mert^gM lto one of several mortr 
64gees<^ch|irges the mortgage debt 
as to alii’ 

.(/) (1^ 26 ‘T^fad, 461. See 
ShrinbHum V. Meherbai (1917) 
44 I.A. 36; 4l Bom.. 300 ; 39 I.C. 


627, wheie the 'question was one of 
title to immovable property. 

(k) (■1840) 7 M. & W. 264; 56 
R.R. 707. 

(/) Ahinsa Bibi' v, Abdul Kader 
(1901) 25 Mad. 26, at pp. 38-391 
Ramaswamy v. Munmyandt (1910) 
‘20 MadLJ. 709; Shetk Ibrahim v. 
Rama Aiyar (1911) 35 Mad, 685, 
687. 

(w) Sxtaram v. Shridhar (1903) 
27 Bom. 292, 294. 

(«) Jagat Tarini v. Naba Gopal 
(1907) 34 Cal. 305, at pp 320-321; 
Hossaimra v. Rahimannessa (1910) 
38 Cal. 342, at pp. 349-^50. 

(q) [1901] 2 Ch. 160. ' 

{p) Annapumamma v. Akkaya 
(1913) 36 Mad. 544; nothing short 
of actual payment will do ; see Rama- 
sami V. Chandra Kotayya (1924) 
48 Mad. 693; 8 S I.C. 297. 
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discharge of llie entire debt without the concurrence of the other 
payees {q). li was observed that there was no distinction as re- 
gards the question of discharge between claims under a mortgage 
^ b'ond and those under a negotiable instrument. Referring to the 
last paragraph of s. 38, Sankaran Nair J. said: It is difficult to 
impute an intention to the Legislatui-e that the promisor was en- 
titled -to make the offer tliough the promisee was not entitled to 
accept it. It seems clear that if the promisor was entitled to oEer 
payment to one of the promisees which the latter was entitled to 
accept, tlie promisor cannot be held to be liable to pay over again 
to the other promisees what he has already paid. The payment 
therefore must be heated as a complete discharge” (r). As to 
Wallace v. Kelsall, Sadasiva Ayyar J. said that it was decided in 
1840 and was good law when the Indian Contract Act was passed 
in 1872, that Act following th^ principles of the English decision. 
On the other hand, White C.J. in delivering his dissenting judg- 
ment said; “It (s. 38) provides in effect that all the joint pro- 
misees get the benefit of the legal consequences, whatever those 
consequences may be, of an offer, or a tender, to one of them. The 
section does not deal with the legal consequences of an accepted 
tender, or of an accepted offer of performance, but with the legal 
consequences where a tender or offer has been made and the tender 
or offer has not been accepted. No doubt the last paragraph of 
the section is general and not restricted to an offer which has not . 
been accepted, but apparently the Legislature was not contemplat- 
ing the legal consequences of an offer which had been accepted 
but the legal consequences of an offer which had been refused. I 
do not think we can infer from this enactment that the Legisla- 
ture intended to lay 'down by implication tlie acceptance of pay- 
ment by one of several promisors operated as a discharge of the~ 
c’aims of the others. On the other hand, as it seems to me now, 
s. 45 which deals with the devolution of rights where a person 
has made a promise to two or more persons ‘ jointly ’ throws very 
iTttle, if any, light cn the question which we have to decide. ... If 
we are unable to find an answer to the question within the four 
comers of the Contract Act, we have to look to the general law 
and to see whether the rule of law as laid down in Wallace v. Kel- 
sall applies or whether the rule or rather the presumption of equity 
on which Steeds v. Steeds (s) was decided is to prevail. I think 
the equitable presumption applies and I do not think this presump- 
tion is negatived by the provisions of the Contract Act” (t). The 
opinion of White C.J. was adopted by a Full Bench in the Pun- 
jab (m) ; and also the Calcutta High Court, .now followed by the 


(g) See Negotiable Instruments 
Art, 1881, ss. 78 and 82. 

(r) 36 Mad. S44, at p. 549. 

(j) (1899) 22 Q.B.D, 537. 


(t) 36 Mad. 544, at pp. 545—546 
(«) Mathra Das^ v. Niaani Din 
(1917) Punj. Rec. no. 68, p. 252; 
41 1. C. 921. 


S. S8 
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38. Pallia High Com1, after a contrary decision (v), has taken the 
^ same view (w). The High Court of Allahabad (x) has taken 
the same view. 

We agree with the dissenting opinion of While C.J. so far 
as concerns the present section. Tender of a money debt does not 
discharge the debt (a point surely not irrelevant) ; the material sec- 
tion of the Contract Act, as regards the right to give a discharge 
in the name of joint debtors, is not s. 38 but s. 45. It must not 
be overlooked that in English law the rule that payment to one 
of joint creditors is a gpod discharge is still the general rule (y). 

In any case a payment to one of several j.oint creditors does not . 
' operate as a payment to them all where the payment is fraudu- 
lently made to hihi and not for the benefit of them all (a) . 

The principle of the decision in*Barb&r Mar an v. Ramana (o) 
applies only where there are two or more joint promisees. It does 
not apply to the case of co-heirs who are not joint promisees, but 
the heirs of a single promisee, and a release therefore of the deb- 
tor by one df the heirs of the deceased creditor on payment to him 
of the amount due -on the bond is not a valid disdiarge to the 
debtor (b). Nor does that principle apply when a debt, though due 
to a joint Hindu family, stands in the name of one member, fn 
. such a case he is the person prima facie entitled to realise it, and 
sa payment made to him is a valid discharge of the debt; if the pay- 
ment is made to any other member of the family it docs not ope- 
rate as a discharge unless there be circumstances j,ustifying the pay- 
ment (c) . Where a bond is passed to the manager of a joint Hindu 
family, payment made to a junior member of the family during the 
lifetime of the manager does not discharge the promisor from his 
liability under the bond (d). 


(v) Parbhu Ram v. Jkalo Ktter 
(1917) 2 Pat.L.J. 520; 42 I.C. 408; 
Syed Abbas AH v. Misri Lull (1920) 
S Pat.L.J. 376; S6 I.C. 403. See 
also Banamali Satpalhe v. Tatna 
Rambar Patra (1920) S Pat.L.J. 
151 ;SS I.C. 841. 

(w) Sheikh Hakim v, Adwaita 
Chandra Das Dalai (1918) 22 C.W. 
N. 1021; 49 I.C. 63. 

(*) Shyam Lai v. Jagannath A. 
LR. 1937 All. 527.; (1937) AH.L. 
J. 395; 168 I.C. 198. . 

O') Polittdl V. Brodkurst [1901] 
''2 pi. rtf'j). 164; the question that 
■matters, as there pointed out, is whe- 
ther 5he debt is^really joint. 

(f) Sheik Ibrahim v, Raina.Aiyar 
(1911) 55 Mad. 685, 


(a) (1897) 20 Mad. 461. 

(&) Bapaima v. Jaggiah A. I, Hr. 
1939 Mad. 818; (1939) 2 Mad.L.J. 
214, where the authorities are re- 
viewed; Ahinsa Bibi v. Abdul Kader 
(1901) 25 Mad. 26; Sitaram v. 
Shridhar (1903) 27 Bom. 292; 

Ramasamy v. Mmiyandi (1910) 20 
Mad.L.J. 709, at pp. 715—716; 
Ankalamma v. Bellam Chenchayya 
(1918) 34 Mad.L.J. 315; 45 I.C. 
419. 

(c) Ramasami Chetti v. Mmikka 
Mudali (1899) 9 Mad.L.J. 155; 
Addikkalam "'Chetti v. Marimuthu 
(1899) 22 Mad. 326. 

(d) Ankalunum v. Chenchayya 
(1918) 41 Mad. 637. 
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Validity of discharge by one of several joint decree-hol- Ss. 38, 39, 
ders. — One of several joint decree-holders cannot receive payment 
or give a valid discharge for the whole debt, so as to bind his co- 
decree-holders ; and this is so, even if the joint decree-holders are 
partners, unless the partner receiving payment has been constituted 
their agent for the purpose by his fellow partners (e). 


3$^. When a party to a contract has refused to 
perform, or disabled himself from per- 
forming, his promise in its entirety, tlie 
promisee may put an end to the con- 
;ract, unless he has signified, by words 
or conduct, his acquiescence (/) ffi its continuance. 


Effect of refusal of 
party to perforin pro- 
mise wholly. 


Illustratiofis . 

(a) A., a singer, enters into a contract with B., the managei of a 
theatre, to sing at his theatre two nights in evei'y week during the next two 
months, and B. engages to pay her 100 rupees for each night’s performance. 
On the sixth night A. wilfully absents herself from the theatre. B, is at 
liberty to put an end to the contract. 

(b) A., a singer, enters into a contract with B., the manager of a 
theatre, to sing at his theatre two nights in every w®elc during the next two 
months, and B. engages to pay her at the rate of 100 rupees for each night. _ 
On the sixth night A. wilfully absents herself. With the assent of B., A. 
sings on the seventh night. B, has signified his acquiescence in tlie continu- 
ance of tlie contract, and cannot now put an end to it, but is entitled to 
compensation for the damage sustained by him through A.'s failure to sing 
on the sixth night. 


Refusal to perform contract. — ^II is not easy to see why this 
section is placed here. The subject-matter would seem really to 
belong to the category of contracts, not which must, but which 
need not, be performed, dealt with in-^s. 62 — 67, below.' Further, 
it is closely connected with^the consequences of^breach of contract 
laid down in Chap. VI. However, a commentator must take the 
Act as he finds it. * 

As correctly laid down in the High Court of Calcutta when the 
Act was still recent, “ this section only means to enact what was 
the law in England and the law hfere before the Act was passed, wts., 
that where a party to a contract refuses' altogether to perform or 
is disabled from performing his part of it the other side has a right to 


(e) Periasami v. Krvhm Ayyan I.C. 860, 

(1901) 25 Mad. 431; Mahomed (/) See Boulton Bros. & Co, v. 
Silar Sahib v, Nabi Khan A.I.R. New Victoria Mills Go, (1928) 119 
1917 Mad. 988; 35 I.C, 157; Muthu- I.C. 837, 844 ; 26 All.L.J. 1119; A. 
samy v. Narasimha (1934) 57 Mad. I.R. 1929 All. 87 (but there was 
696; A.I.R. 1934 Mad. 330; 148 'nothing amounting to a refusal). 
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39 rescind it ” (y). English authorities are collected in the notes to 
Cutter V. Powell in Smith’s Leading Cases {h). 

The words used by Garth C.J. “ where a party to a contract 
refuses altogether to perform ... his part of it,” clear up a .slight 
veibal ambiguity in the Act, where the words ” his promise in its 
entirety ” mean the substance of the promise taken as a whole. In 
one sense, refusal to perform any part of a contract, however 
small, is a refusal to perform the contract ” in its entirety but 
x/the kind of refusal contemplated by this enactment is one which 
affects a vital part of the contract, and prevents the promisee from 
getting in substance what he bargained for. ” A repudiation,” said 
Lord Atkin in Speitabile Couanrzio Peiiesiano v. Northumberland 
Shipbuilding Co “has been defined in different terms — by Lord 
Selbome as an absolute refusal to perform a contract; by Lord 
Esher as a total refusal to perform it; Bowen L.J., as a declara- 
tion of an intention not to carry out a contract when the time arrives, 
and by Lord Haldane as an intention to treat the obligation as al- 
together at an end. They all come to the same thing, and they all ) 
amount at any rate to this, that it must be shown that the party { ' 
to the contract mad c_.qulte .plain his own inlenlion not to perform J 
the contract ” (i). 

The cleai'est leading case is perhaps Withers v. Reynolds (/). 
The action was for not delivering straw to the plaintiff under an 
agreemeni whereby the defendant was to supply the plaintiff with 
strgw from October, 1829, to Midsummer, 1830, in specified quan- 
lities, and the plaintiff was to pay a named sum per load " for 
each load of straw so delivered,” which the Court read as mean- 
ing that he was to pay for each load on deliveiy. In January, 
1830, the straw having been regularly sent in, and the plaintiff be- 
ing in airear with his payments, “ the defendant called upon him 
for the amount, and lie thereupon tendered to the defendant ill 
11j., being the price of all the straw delivered except the last load, 
saying that he should always keep one load in hand.” The' de- 
fendant took this payment under protest, and refused to deliver 
any more straw unless it was paid for on delivery. The Court 
held that this gave the plaintiff no right of action, in other words 


(g) Per Garth C.J. in Sooltan 
Chund V. Schiller (1878) 4 Cal, 2S2, 
at p, 2SS. The present section is 
often referred to, it is> submitted not 
correctly, m cases where tliere is no 
refusal at all, but only the failure in 
performance of reciprocal promises 
dealt with by s. S4, below. For ex- 
ample, Bishumth Kunwar v. Sheo 
Bahadur Singh (1927) 104 I.C, 587; 
A.I.R. 1927 Oudh 265. As to what 
amounts to repudiation, cp. Ohla K. 
Subhier v, V enkatachalapathi Ayyar" 


(1925) 91 I.C. 580; A.I.R. 1925 
Mad. 1290. 

(A) This note, however, is hard- 
ly intelligible without some famili- 
arity with the old common law sys- 
tem of pleading. 

(♦) (1919) 21 L.T. 628. at pp 
634—5; Master v. Garret & Taylor 
Ltd. A.I.R. 1931 Rang. 126; 131 
I.C. 220. 

(/) (1831) 2 B. Se Ad. 882; .36 
R.R. 782, 
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that the defendant was entitled to put an end to the contiact. g, 39, 
As Parke J. (as he was then, afterwards better known as Baron 
Parke), said, " the substance of the agreement was that the straw 
should be paid for on delivery. . . . When, therefore, the plain- 
tiff said that he would not pay on delivery (as he did, in substance, 
when he insisted on keeping one load in hand), the defendant was 
not obliged to go on supplying him.” Tt is to be observed that, as 
Patteson J. added, ” if the plaintiff had merely failed to pay for any 
particular load, that of itself might not have been an excuse to the 
defendant for delivering no more straw.” Later English autho- 
rities have In fact established that mere„failure to make one of 
a series of payments will not generally, in the absence of a pros- 
pective refusal, discharge the other party from proceeding with the 1 
contract (fe). 

As to failure in performing other particular terms of a con- 
tract, no positive general rule can be laid down as to its effect. The 
question is in every case whether the conduct of the party in de- 
fault is such as to amount to an abandonment of the contract or a 
refusal to perform it, or, having regard to the circumstances and 
the nature of the transaction, to " evince an intention not to be 
bound by the contract ” (1). \M seems, however, with great sub- 
mission, that the intention which is material is not that with which 
the contract is broken, but that with which it was made. Parties 
can undoubtedly make any term essential or non-essential; they 
can provide that failure to perform it shall discharge the other party 
from any further duty of performance on his part, or shall not so 
discharge him, but shall only entitle him to compensation in dama- 
ges for the particular breach. Omission to make the intention clear 
in this respect is the cause of the difficulties, often considerable, 
which the Courts have to overcome in this c’ass of cases. 

In Sooltan Chund v. Schiller (m) the defendants agreed to 
deliver to the plaintiffs 200 tons of linseed at a certain price in 
April and May, the terms as to payment being cash on delivery. 

Certain deliveries were made by the defendants between the 1st and 
8th of May, and a sum of Rs. 1,000 was paid on account by the ' 
plaintiffs, which left a large balance due to the defendants in res- 


(fe) Preeth v. Burr (1874) L.R. 
9 C.F. 208; Finch, Sel. Ca. 714; 
Mersey Steel and Iron Ca. v. Naylor, 
Benson 6’ Co, (1884) 9 App, Ca. 
434. "These cases were determined 
after the passing of the Indian Con- 
tract Act, but the views of the leam-_ 
ed judges are useful guides in deter- 
mining what amounts to a ‘refusal’ 
in cases of this class”: per Maclean 
C.J. in Rash Behary Shaha 
Nriiiya Gopal Nundy (1906) 33 Cal. 
477, at p. 481. 


(l) L.R. 9 C.P. 213, 214; and sei 

Pollock on Contract, 11th ed., ip. 
215 sqq » 

(m) (1878) 4 Cal. 252; Burn & 
Co. V. Thakur Sah<ib Sree Lakh- 
dirjee (1923) 28 C.W.N. 104; 83 
I.C. 260, a case on rather similar 
lines; Simson v, Vvrayya (3886) 9 
Mad. 359; Volhart Bros. v. Rutna 
Velu Chetii (1894) 18 Mad. 63; 
Sundar Singh v, Krishna Mdls Co. 
(1914) Punj. Rec. no. 63, p. 214; 
23 I.C. 91. 
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S. 39. peel of linseed already delivered. This balance was not paid, and 
the defendants thereupon wrote to the plaintiffs cancelling the 
contract and refusing to make further deliveries under 
plaintiffs answered expressing their willingness to pay on adjust- 
menl of a sum which tliey claimed for excess refraction and an 
allowance for some cniply bags. The defendants staled that they 
would make no further" deBvery, and the plaintiffs thereupon 
bought in other linseed and sued the defendants for damages for 
non-deliveiy of the remaining linseed, Upon these facts it was 
held, following Precth v. Burr (n), that there was no refusal on 
the part of the plaintiffs to pay for the linseed delivered to them, 
as they were willing to pay the sum due as soon as their cross- 
claims were adjusted As to illustration (bj to the section it was 
said: “That illustration is perhaps not a happy one, because it 
may lead, as I think it has led in this instance, to misapprehen- 
sion. Bui the difference between that case and this is clear enough. 
The singer by wilfully absenting herself, though on one might only, 
did in fact refuse altogether to perform an integral and essential 
part of her contract. By doing so she pul it out of her power to 
perform her contract in its entirety. But here the plaintiffs have 
never refused to perform any part of their contract. They were 
willing to pay the sum due as soon as their cross-claims were ad- 
justed; and tiicir default consisted in not paying for the linseed on 
delivery” (o). 

Yli may be fttrlher observed, with regard to the illvtstrations, 
that it would be rash to extend them. In England it has bcei» 
held that a singer engaged to perform in concerts as well as in 
operas who has agreed, amongst other things, to be in I.,ondon six 
days before the beginning of his engagement, for the purpose of 
rehearsals, does not, merely by failing to be in London at the time 
so naraedr entitle the manager to put an end to tlie contract (^), 
Wrongful dismissal of an employee has, on the other hand, been 
held to determine not only Ae contract of service, but a term 
restraining the employee from canying on the same business after 
its termination (g). In reading the illustrations to the Act, so 
far as they bear on questions of construction, it must be assumed 
that there are not any terms beyond those stated; the agreements 
met with in practice will almost always contain special terms, 
which must be considered. • 

Tlie principles set forth above were applied by the High Court 
of Calcutta in a case where the plaintiff had agreed to purchase 
from the defendant 300 tons of sugar, “ the shipment [to] be 
made during September and October next in lots of about 75 tons 


{») L.R. 9 C.P. 208. B.D. 183; Finch, Sel. Ca. 742. 

(o) Per Garth C.J., 4 Cal. at p. (q) General BUlposting Co, v. 
2S6. Atkinson [1909] A.C. 118. 

(P) Seltini V. Gye (1876) 1 Q. 


V 
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ill a .shiiMiicnL, ” ilic terms as to payment being cash before deliver), g. 
Notice of the arrival of the September shipment was given to the 
plaintiff, and he was called upon to pay before delivei 7 . The 
plaintiff was unable to pay, and asked for lime, but the defendant 
would not give it, and ultimately wrote to the plaintiff stating that 
he had cancelled the contract. On the arrival Of the October ship- 
ment the plaintiff tendered payment for the same, but the defendant 
refused to accept the money, saying that the contract had been 
cancelled, '^hc plaintiff thereupon sued the defendant for dama- 
ges for reiusing to deliver the October shipment. It was held, 
in accordance with the English authorities, that mere failure on 
the part of the plaintiff to pa)^^ ^r and take deliveiy of the Sep- 
tember shipment' did not ainount to " a refusal ” to perform the 
contract within the meaning of this section so as to entitle the 
defendant to 'rescind the contract, and that it did not exonerate 
him from delivermg the October shipment (r). 

There is nothing in this section to confine it to anticipatory 
refusals; it includes refusal to perform any substantial part of 
the contract which remains to be performed (s ) . i^ut a merely 
conllitional refusal withdrawn before the time for performance can- 
not be treated by the other party as final (f). 

A buyer who has refused to receive goods on the ground that > 
they were not tendered within the agreed time cannot afterwards ' 
change hi.s ground and raise the objection that in fact the goods 
were not according to contract («) ; for the election to rescind, 
once made, is conclusive (v) . 

" Disabled himself from performing.” — ^Disability due to tbe 
parly’s own fault must be distinguished from inability to perform 


\/f (r) Rosfi Bchary Sliaha v. Writijiw Lah. 501; 106 I.C. 10; A.I.R. 1927 

Gopal Nwuly (1906) 33 Cal. 477. Lah. 693. The contract which jiwy 
Sec Maple Flock Co. v. Universal be put an end to linaer s. 39 is 
FmnUurc [19341 1 K.B. 148, a case “voidable"; MwaJidhar Chatterjee 
on S. 31 of the Sale of Goods Act, v. International Film Co. A.I.R. 
1893, which is identical with the same 1943 P.C. 34; (1943) 70 I. A. 35, 
section in the Indian Act. In thi‘. (/) Ibid, 

case it was held that the main tests («) Nannier v Knyaht Iyer 

to be considered for the puipose of (1925) 49 Mad. 781; 93 I.C. 673. 
deciding whether breaches of an But as to a case where the vendor 
instalment contract can be treated' was not ready and willing to per- 
as having terminated the contract form at all, see British and Beninij- 
aro the quantitative latio which the tons v. N.W, Cacliar Tea Co, 
breach bears to llie contract as a [1923] A.C. 48, per Lord Sumner, 
whole and the degree of probability , at p. 70. 

that such a breach will be repeated. (») See Naramnha Mndali v. 

This rase was followed In Moot- Narayanaswami Chetty (192S) 49 
chandv Kesarimull v. Associated Mad.L.J. 720 ; 92 I.C. 333 (facts 
Agencies (1941) 2 M.L.J, 281; A. rather cotdnsti) ; eg. I awahar Singh 
I.R. 1942 Mad. 139. v. Secy, of Slate (1926) 94 I.C. 

(j) Phul Chand-Pateh Chart'd v. 635; A.I.R. 1926 Lah. 292. 

Jvgal Kishore-Gulab Smgh fl927) 8 
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S* 39, a contract. See Specific Relief Act, s. 14, as to the effect of 
inability of a pai’ty to perform the whole of his part of a contract. 
See also s. 24 of the same Act, which enacts, amongst other thing.s, 
that specific performance of a contract cannot be enforced in favour 
of a person who has become “ incapable ” of performing any 
essential term of a contract that on his part remains to be per- 
formed. 

Tt is vei 7 old law that if a promisor disables himself from 
performance, even before the lime for perfoimaucc has arrived, it 
is equivalent to a breach (w). In a^modeni English case {x) the 
defendant promised the*plaintifF, his intended wife, in consideration 
of the marriage which afterwards took place, to leave a certain 
house and land to her by will for* her life. After the marriage 
he sold the property to a third person. The Court, having de- 
cided O'n the facts that there was a contract, held that the plaintiff 
was entitled to treat the defendant’s conveyance to a stranger as 
an immediate bi-each and to sue for damages. 

fn a Madras case, under the terms of a mortgage for Rs. 800, 
the mortgagee advanced Rs.^300 to the mortgagor and agreed to 
pay the balance to a prior mortgagee of the same properly. The 
mortgagee failed to pay the balance according to the agreement, 
and the prior mortgagee sued the mortgagor and i-ccovcred the debt 
by attachment and sale of the raoi'lgagor’s movable properly. 
About eight years after the date of the mortgage the mortgagee 
sued the mortgagor for interest due under the moitgage on Rs. 300 
only. It was held (y) that under the circumstancc.s the mortga- 
gor was entitled to rescind the mortgage under this section “ on 
the ground that the mortgagee by acting in contravention of his 
agreement incapacitated himself from performing it in its en- 
tirety ” (a), and that he was not entitled to treat the original mort- 
gage as still, in forceuso as to enable him to sue for the interest 
alone. The Court, however, expressed the opinion that in putting 
an end to the mortgage the mortgagor was bound to give up the 
benefit he had received under the mortgage and to pay back Rs. 300 
with interest up to date of cancellation (o). Without disputing "I 
the correctness or the substantial justice of the decision, one may ( 
be aVowed to think that the application of the present section was I 
somewhat forced. It was made by only one member of the Court. | 

The view that a mortgagor who has not received the full amount 
of the consideration for the mortgage is entitled to rescind the 
mortgage under this section was Referred to with apparent approval 


(lei) See 3’Encycl. Laws of Eng- 
land, 3S0 (632, 3rd ed ) ; Pollock on 
Contract, Uth ed., p, 222. 

(x) Synge v. Synge [1894] 1 Q. 
B. 466 C.A. 


(y) Subba Rm v. Devu Shetti 
(1894) 18 Mad. 126. 

(«) Per MuUusami Ayyar J, at 
p. 127. 

(a) See s, 6S, post. 
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by the High Court of Madras (6). But in a later case (c) it has S, 39. 
been dissented from by tliat Court as well as by the High Courts 
of Allahabad (d) and Patna (e), on the grounds that the present 
section applies to contracts on’y, that a mortgage when registered 
is not a contract but a transfer of property (/), and that a mort- 
gage, notwithstanding a partial failure of consideration, may be 
enforced to the extent of money actually advanced by the mort- 
gagee to the mortgagor (g). 

“ Promisee may put an end to the contract.”— The Common 
Law rights of a promisee on refusal by the promisor to perform 
his promise were ^us slated by Scotland C-J. in a Madras case {h) 
of 1863, and the statement remains applicable under the Act: — 

" If a vendor contract to deliver goods within a reasonable 
time, payment to be made on delivery, and before the lapse of 
that time, before the contract become^ absolute, he says to the pur- 
chaser, ' I wi'l not deliver the goods,’ the latter is not thereby 
immediately bound to treat the contract as broken, and bring his 
action. The contract is not necessarily broken by the notice. That 
notice is, as respects the right to enforce the contract, a perfect 
nullity, a mere expression of intention to break the contract. Capa- 
ble of being retracted until the expiration of the time for dehvering 
the goods. It cannot be regarded as giving an immediate right of 
action unless, of course, the purchaser thereupon exercises his op- 
tion to treat the contract as rescinded, when he may go into the 
market and supply himself with similar goods, and sue upon the 
contract at once for any damage then sustained. The law on this 
subject will be found in Leigh v. Paterson (i) and Phillpotts v. 

Evans the authority of which cases was upheld in Hochster v. 

De la Tour” (fe), - 


(6) Rajai Tirumal v. Paiidh 
Muthial (1912) 3S Mad. 114, at p. 
117, 

(c) Kandasami Pillai v. Ranm- 
sami Monnadi (1919) 42 Mad. 203; 
51 1.C. 507. 

(d) R'asMk Lai v. Ram Narain 
(1912) .04 All. 273. 

(e) Makhan Lai v. Hauumcm 
Biix (1017) 2 Pat.L.J. 168; 38 I.C 
877. 

(/) See Transfer of Property 
Act, 1882, s. 58. 

(g) In the Punjab it has been held 
that an agreement to mortgage is 
indivisible, and failure of a part of 
the consideration leads to failure of 
the whole mortgage: Gokulchand v. 
Rahaman (1907) Ptmj. Rec. no. 
59. But see contra: Motichand v. 
Sagan (1905) 29 Bom. 46; Bhaga- 
bativ. Narayan (1907) 31 Bom. 552; 


Rajani Kania Das v. Gour Kishore 
(1908) 35 Cal. 1051; Tatiav. Babaji 
(1898) 22 Bora. 176, at p. 183. 

(h) Mansuk Das v. Rangayya 
ChetU, 1 M.H.C, 162. See also the 
observations of MuHa J. in Steel 
Brothers & Co. v. Dayal Khatao 
& Cd. (1923) 47 Bora. 924; 87 I.C. 
67, a case of a contract on c.i.f. 
terms. , 

(i) (1818) 8 Taunt. 540 ; 20 R. 
R. 552. 

(/) (1839) S M. & W. 475; .52 R. 
R. 802. It is difficult to understand 
how the learned Chief Justice sup- 
posed this case to ^anticipate the doc- 
trine of Hochster v. De la Tour, to 
which the judgment of Parke B. is 
distinctiy adverse; but this is of only 
historical interest. 

(fe) (1853) 2 E. & B. 678 ; 95 R. 
R. 747; and sec Ripiey v, McChwe 
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Tl;ic‘ last-mentioned case is now generally treated a.s the lead- 
ing one on “ anticipatoiy breach of contract ” (/). The rule 
shortly indicated by this phrase is that on the promisor’s repudiation 
of the contract, even before the time for performance has arrived, 
the promisee may at his option treat the i-epudiation as an im- 
mediate breach, putting an end to the contract for the future and 
giving the promisee a right of action for damages. It must be 
remembered that the option is entirely with the promisee, 

A few months before the Contract Act came into force the effects 
of “ anticipatory brcacji ” were thus summed up in the Exche- 
quer Chamber in England (m) : — 

• 

“ The promisee, if he pleases, may treat the notice of inten- 
tion as inoperative, and await the time when the contract is to be 
executed, and then hold the other party responsible for all the 
consequences of non-performance: but in that case he keeps the 
contract a’ive for the benefit of the other party as well as his 
OM'ii; he remains subject to all his own obligations and liabilities 
under it, and enables the other party not only to complete the 
contract, if so advised, notwithstanding his previous repudiation of 
it, but also to take advantage of any supervening circumstance 
which would justify him in declining to complete it. 

“ On the other hand, the promisee may, if he thinks proper, treat 
the repudiation of the oilier party .as a wrongful putting an end to 
the contract, and may at once bring his action as on a breach of it; 
and in such action he will be entitled to such damages as would have 
arisen from the non-performance of the contract at the appointed 
time, subject, however, to abatement in respect of any circvunstances 
which may have afforded him the means of mitigating his loss ” (m). 
When the promisee has so determined his choice, then, whether he 


<1849) 4 Ex. 345, 359 ; 80 R.R. 593, 
604. The rule in Hochster v. De la 
Tow is now generally received in 
America, and has been approved and 
applied by the Supreme Court of the 
United States . Roehw v. Horst 
(1900) 178 U.S. 1. 

(Z) This expression is considered 
unfortunate by Lord Wrenbury, 
Bradley v. H. Newsom, &c, [1919] 
A.C. 16, 53; the breach is in the 
present repudiation. Cp. per Lord 
Haldane at p. 33, 

(w) Brost V. Knight (1872) L. 
R. 7 Ex. Ill, The judgment deli- 
vered by Cockbura C.J. is practi- 
cally,. though not formally, the judg- 
ment of the Court; see ibid., at p. 


118. The actual points decided were 
that the rule applies to contingent 
promises, and that the contract to 
marry is not excepted from it on any 
such grounds of its special charac- 
ter as were .suggested in the Court 
below. See also Synge v. Synge 
[1894] 1 Q.B, 466 C.A., where, 
however, it was not necessary to rely 
on the principle to its full extent. 

(«) See also Edridge v. R.D. 
Sethna (1933) 60 I. A. 368 ; 36 Bom. 
L.R, 127; 146- I.C. 730; A.I.R. 
1933 P.C. 233; Ratasdal v. Brij- 
mohan A.I.R. 1931 Bom. 386 ; 33 
Bom.L.R. 703; 133 I.C. ^1; and 
notes to illustration (h) to s. 73, 
infra. 



CONTllACT OF SERVICE. 


269 


sues for damages or not, il is not open to the promisor to go back S, 89. 
on his refusal and treat the contract as subsisting (o). 

It may be worth while to add that ati unsuccessful attempt to 
perform a contract which does not disable the promisor from still 
performing it effectually within the time limited, or a reasonable 
time, and does not cause any damage to the promisee, cannot be 
treated as a refusal. Such an attempt does not of itself affect the 
legal rights of the parties at all (/>). 

These authorities have been followed in British India. Where, ... 
according to the custom of the caste to which the plaintiff and the 
defendant belonged, marriages ordinarily took place when the bride 
was between twelve and fifteen years of age, and tlie plaintiff, who 
was betrothed to the defendant’s daughter, required the defendant 
to fix a date for his marriage within a certain period, after which the 
marriage could not take place for eighteen months, owing to the 
intervention of tlie Smhasth year, and the girl would then have 
passed her fifteenth year, it was hdd that the declaration by the girl 
that she was unwilling to be married for three or four years, and 
by the father that he could not compel her to change her mind, was 
practically a repudiation of the contract of marriage, and entitled 
the plaintiff to damages for the breach (q). 

Contract of service. — ^The illustrations to the section are both ’ 
examples of contracts of service. In Hochster v. De la Tour (r) 
tlfe defendant engaged the plaintiff as his courie r on a Continental 
tour from June 1 for three months certain at £10 a month. Before 
that day came the defendant changed his mind and wrote to the 
plaintiff that he did not want him. The plaintiff, without waiting 
further and before June 1, sued the defendant for breach of contract. 

For the defendant it was argued that the plaintiff should have waited 
till June 1 before bringing his action, on the ground that the con- 
tract could not be considered to be broken till then. It was held, 
however, that the contract had been broken by express renunciation, 
and the plaintiff was not bound to wait until the day of performance. 

The principles enunciated in this case and the others imderlying the 
present section were applied by tbe High Court of Bombay in a 
case where a statiomnaster in the employ of a railway company, 
alleging that he had resigned the service of the company, claimed his 


(o) Jhandoo Mal-Jagan Nath v. 
Phul Chmd-Fateh Chaml (1924) S 
Lah. 497; 85 I.C. 118; A.I.R. 1925 
Lah. 217 (the only difficulty was on 
the construction of the correspon- 
dence) . 

(p) See Borrotomaii v. Free 
(1878) 4 Q.B.D. 500. 

(g) Purshotmndas Tnihomnda^ 
V. Purshotamdas Mmgaldas (1897) 


21 Bora. 23, 35; Khimji Khivuerji 
Shah V. Lalji Karamsi (1941) Bom. 
211; 43 Bom.L.R. 33; 196 I.C. 208; 
A.I.R. 1941 Bom. 129, For the 
form of the decree in such cases see 
ib., p. 37, following Utned Kika v. 
Nagindas (1870) 7 B.H.C. 122. 

(r) (3853) 2 E St B. 678 ; 95 R. 
R. 747. 
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share of the compaii 3 '’s provident fund, but the claim was resisted 
on the ground that he was dismissed from service, and that he was 
not therefore entitled, under the rules of the fynd, to more than the 
amount of his subscriptions thereto. One of the questions was 
whether the notice of dismissal, having regard to the date on which 
it was given, operated as a dismissal of the plaintiff. The plaintiff 
had on February 14 gone on three months’ leave without pay. On 
May 5 he tendered his resignation to the defendant company. On 
May 13 the company wrote to the defendant that he was dismissed 
from service. It was contended that there was no such dismissal 
as disentitled the plaintiff to his full share of the fund, first, because 
he had previously tendered his resignation, and, secondly, because 
the notice of dismissal was given on May*^ 13, that is, before he 
became liable to resume his duties, which was on the 14th. Both 
these contentions were overruled. As to tlie first contention it was 
said that, there being no contract between the parties that the service 
should terminate on resignation, the resignation did not operate to 
determine the contract unless it was assented to by the other side. 
As_ to the other contention it was said: “ His (plaintiff’s) letter of 
the 5th day of May was an intimation of his intention not to perform 
the services to which he was bound. . . . The company only took 
him at his word. . . . and it seems to me that there was on the 
13th an anticipatory breach which in the events entitled them to 
determine the contract .by dismissing the plaintiff ” (.t) . 

Where a servant or a clerk who is engaged by the month leaves 
his employer’s service wrongfully in the course of tlie tlien cun-enl 
month, he is not entitled to any salary for the broken portion of the 
month in the course of which he left the seiyice (f). But where 
the engagement is for one full year, say from 1st April, 1908, to 31st 
March, 1909, and the salary is fixed at so much (say Rs. 18) per 
month, and the servant wrongfully leaves his employer’s service on 
20th March, 1909, he is nevertheless entitled to his salary for tire 
eleven montiis during which he actually served his employer, .less 
the damages incurred by the employer by the breach, though the 
salary be payable under the terms of the agreement in a lump Sum 
of Rs. 216 at the end of the year. It was so held by the High Court 


(f) Ganesh Ramchandra v. G.I. 
P.Ry. Co. (1900) 2 Bora.L.R, 790. 
This appears a strange decision, for 
if the resignation was 'inoperative 
tiiere was no breach at all. There 
ndght have been if the plaintiff had 
said, "I shall not return to your 
service, whether'you accept my resig- 
nation or not." 

(0 Rafuji V. lAUle (1873) 10 
Bom.H.C. S7; Dkimee v. Seven- 
oaks (1886) 13 Cal. 80; Ralli Bros. 


V. Amhika jPrasad (1913) 3S All. 
132; Amar Singh v, Gopal Singh 
A.I.R. 1931 Lah. 133; 132 I.C. 577. 
But see RaglvoonatK Doss v. Halle 
(1871) 16 W.R. 60, See also Em- 
press of India Cotton Mills Co. v. 
Naffer .Chunder Roy (1898) 2 C. 

W. NT. 687, and Aryodaya Spg. & 
Wg. Co., Ld. V. Siva Virchand 
(1911) 13 Bom.L.R, 19, cases de- 
cided with reference to the special 
tfrms of the contract. 
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of Madras, the Cottrl observing that the case was governed by the 
present section and s. 64, and that ill. (c) to s. 65 was almost con- 
clusive in plaintiff’s favour (m). 

Measure of ^damages. — The measure of damages for "antici- 
patory breach ’’ is not necessarily the same as it would be for a 
failure or refusal occurring at the time when performance was 
due (v). The injured party is under an obligation to take all reason- 
able steps to mitigaie the loss flowing from the breach; the em- 
phasis is on the word " reasonable In Ramgopal v. Dkanji 
Jadhao'Ji Bhutia (w), the defendants, the owners of a cotton ginning 
mill, contracted in October 1919, that for a period of six months 
they would put their •mill at the disposal of the plaintiff, a cotton 
merchant, for half its working time at fixed rates in order to give 
raw cotton which the plaintiff contemplated buying and which he 
agreed to supply to them for the purpose. In November, before 
any of the plaintiff’s cotton had been taken by die mill, the defen- 
dants repudiated the contract. The plaintiff sued the defendants 
for damages and it iras held that the breach being anticipatory, the 
damages were theVestimated loss of profit to the plaintiff by the 
reason of the contract not being carried out, and that the plaintiff 
was not bound to buy cotton and have it ginned at other mills under 
his obligation to miligate the damages. Lord Sumner in delivering 
the judgment of the Privy Council observed: “ Though no doubt the 
plaintiff was bound to take reasonable steps to mitigate his loss, the 
present argument requires that, after the appellant's breach, he 
should have bought the cotton, which both parties Icnew he had not 
yet done, and then have tendered it for ginning to other mills in 
order to cut down his loss for their benefit to a mere difference in* 
ginning rate. TJie fact, however, is that this was a case of antipi- 
patory breach. /The contract was repudiated almost as soon as it 
was made, and, tlie intended operation being thus baulked, the 
plaintiff was entitled to measure his damages as they thefi stood and 
could not be required by the defendants to buy the cotton, which j 
they had announced in advance they would not gin for him.” 

Insolvency of- promisor. — ^This i^ not of itself equivalent to a 
total refusal to perform the contract, though it may be accompanied 
by conduct which amounts to a notice'of the insolvent debtor’s or 
his representative’s intention not to pay his debts or perform his 
contracts. A seller, however, is not bound to go on delivering 
goods to an insolvent buyer (.r). The proofs and illustrations belong 


(«) Chokalinga - v. Mahomed 
(1912) 23 Mad.L.J, 680. 

(®) Mittett V. Van Heek & Co, 
{1921] 2 K.B. 369, C.A.. ; Manindm 
Chandra v. Amini Kumar (1921) 
48 Cal. 427, 433 ; 60 I.C. 337; A. I. 
R. 1921 Cal.. 18S; Maung^Po Kyaw 


V. Saw Togo A.I.R. 1933 Rang. 25; 
see further on s. 73, below. 

(w) (1928) 55 I.A. 299 ; 55 Cal. 
1048; 111 I.C. 480; A.I.R. 1928 
P.C. 200. 

M E,v parte Chalmei's (1873) 
L.R. 8 Ch. 289. 


. 39 
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Ss. 30, 40. to the spcfcial subject of Sale of Goods, now dealt with in a separate 
volume. 


By whom Contmets must be Performed. 

40. I[ it appears from the nature of the ’case that 
Person by ■whom was the intent ipti of the parties to 
promise is to be per- any contract that any promise con- 
tainccl in it should be performed by the 
promisor himself, such promise must be performed by the 
promisor. In other 'cases the promisor or his representa- 
tives may employ a competent person ter perform it. 

Illustrations, 

(a) A. promises to pay B. a sura, of money. A. may perform this 
promise either by personally paying the money to B. or by causing it to be 
paid to B. by anotlier; and, if A. dies before the time appointed for pay- 
ment, his representatives must perform the promise, or employ some pioper 
person to do so, 

(b) A, promises to paint a picture for B. A. mu.st perform this 
promise personally. 


Personal contracts. — Contracts involving the exercise of per- 
sonal skill and taste, or otherwise founded on special personal confi- 
dence between the parties, cannot be performed by deputy. But it 
is not always easy to say whether a particular contract is, in this 
sense, personal or not, or what is an adequate performance of a 
personal contract. The hiring of a carriage from Sharpe, a coach- 
'maker trading under his own name alone, but in fact with a partner, 
w^jS held to be a personal contract, which the hirer was not bound 
to go on with after Sharpe had retired from business. “ He may 
have been induced to enter into the contract by reason of the confi- 
dence he feposed in Sharpe, and at all events had a right to his 
services in the execution of it” (y). This has been considered an 
extreme application of the principle («), which ought to be applied 
only where the contract really and substantially has relation to the 
personal conduct of 'the contracting party (a). A contract for 
personal agency or other service entered into with partnei'S is gener- 
ally determined by the death of a partner, or it may be more accurate 
to say that it is not held to continue with the surviving partner 
unless there is something to show a distinct’ intention to that 
effect (6). On the other hand, a contract with a firm which has 
nothing really personal about it so far as regards the partners, for 
■example, a contract to perform at a music-hall belonging to the firm, 

(y) Rohson v. Drummond (1831) (o) Phillips v. Alhambra Palace 

2 B. & Af. 303 ; 36 R.R. 569, 572. Co. [1901] 1 K.B. 59. 

(a) Brituh Waggon Co, v. Lea (6) Tasker v. Shepherd (1861) 6 
A Co. *(1880) r Q.B.D. 149, 152. H. & N. S7S; 123 R.R. 697. 
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is not generally determined by the death of one member of Uie firm, gg^ 40 41 ^ 
especially if the individual members of the firm were not named ' ’ 

in the contract and not known to the other party (c). Every case 
must really be judged on its own circumstances. 

The illustrations to the section look obvious enough. * But the 
second is not quite so simple as it looks. Suppose A. is not a painter, 
but a sculptor. Must A. cliisel the whole of his statue in the marble 
with his own hand, or, if the statue is to be in bronze, must he cast 
it himself ? According to all modem usage, he is clearly not bound 
to do so ; he is expected to design and supervise the work, but the 
manual exeattion will be done, subject to the master’s final touches, 
by skilled worltmen. Benvenuto Cellini cast his own Perseus; Sir 
Hamo Thomycroft did" not cast his own King Alfred. Again, A. ' 
is a painter commissioned to carry out a great mural decoration. 

Must he actually hold the brush that lays on every square inch of 
paint? Certainly that was not the understanding of the great 
European painters of the sixteentii and seventeenth centuries and 
their patrons; the less important parts of the work were executed 
by pupils and assistants under the master’s direction, and it would 
have been impossible to get the work done otherwise. Still the 
master was bound to^ perform his promise personally in the sense 
that he could not delegate the design or general supervision to a 
junior. Tn ascertaining what is contemplated by the parties, usage 
as well as the express terms must be regarded. 

Ordinary contracts for delivery of goods, payment for them 
and the like, may of course be performed by deputy (d). “There 
is clearly no personal element in the payment of the, price” (e). 

See notes to s. 37, above. 

4 1 . AVhen a promisee accepts performance of the 
Effect of accepting pfomise froiii a third person, he cannot 
performance from afterwai'ds enforce it against' the pro- 
third person. 

There is English authority to the effect that discharge of a con- 
tract by a third person is effectual only if authorised or ratified by 
the debtor ; but it is not clear that the better modem opinion is not 
the other way (/). In India there is no occasion to discuss the 

Bom. 441, 451; but authority is really 
needless, even if illustration (a) did 
not cover it; followed Yamm v. 

Chmgi (1925) 49 Bom. 862; 27 Bom 
L.R. 1261; 91 I.C. 360; A.I.R. 

Bom. 97. 

(e) Tolhurst v, Associaied Pori- 
Icaid Centent Mmufoctttrers [1902] 

2 K.B. 660, 672, per Collins M.R. 

(/) See Lealte, 8th ed.. Pollock, 
nth ed., 498. 


(c) Phillips v. 'Alhambra Palace 
Co,, supra, note (a). The defen- 
dants were undisclosed partners 
trading under a quasi-corporate 
name; the plaiiitiffs were a troupe 
of performers, but nothing turns on 
their number. If one of the plain- 
tiffs had died the case would have 
been different, as they had under- 
taken active and personal perfor- 
mances. 

(d) Tod V, Lakhmidas (1892) 16 
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S», 41-43, point, as the words of the Act leave no room for doubt, it need 
hardly be added tliat this section applies only when a contract has 
in fact been performed by a lliird person (g). Cp. the Negotiable 
Instruments Act, 1881, s. 113. 


Devolution of joint 
liabilities. 


42. When two or more persons have made a joint 
promise, then, unless a contrary inten- 
tion appears by the contract, all such 
persons, during their joint lives, and 
after the death of any of them, his representative jointly 
with the survivor of survivors, and after the death of the 
last survivor, the representatives of all jointly, must ful- 
fil the promise. 


. This is a deliberate variation of the Common Law rule. In 
England “upon the death of one of several joint contractors the 
legal liability und6r the contract devolves on the survivors ; and the 
representative of the deceased cannot be sued at law either alone or 
jointly with the survivors. Consequently the whole legal liability 
ultimately devolves upon the last Surviving contractor,' and after his 
death upon his representatives ” (h). Limited exceptions ha-se been 
introduced by Courts of Equity, and in particular a deceased 
partner’s estate is liable, subject to the prior payment of his separate 
debts, for the unsatisfied debts of the firm (i). Parties can, of 
course, make their contracts what they please; but the presumption 
established for British India by the present section appears to be 
more in accordance with modern mercantile usage. 


4 3 . When t wo or more persons make a joint pro - 
mise (/), the promisee may, in th e ab- 
Any one of joint sence ol express agreement to the cnii - 
SS to perform tr ary, compe l _any^ [one o r more] (fe) of 
sdeh jpmt p rom isors {6^ perform the 
whole of the_promise_. . _ 


(0) Har Chandi Lai v. Sheoraj 
Singh (1917) 44 I. A. 60; 39 All. 
178; 39 I. C. 343; cf. Dhanpat Mai 
V. Niamat Rai A.I.R. 1933 Lah. 
335. 

(ft) Leake, 8th ed., 313. 

(1) Partnership Act, 1890, s. 9, 
following the decision of the House 
of Lords in Kendall v. Hamilton 
(1879) 4 App. Ca. S04, before which 
partnership debts were generally 
supposed to be joint and several for 
all purposes. 

(/) This means what it says. Co- 
heirs of a mortgagor are not joint 


promisors, and some of them cannot 
be sued for the whole debt; Hazara 
Singh v. Naranjan Singh (1929) 119 
I.C. 419; A.I.R. *1929 Lah. 783. 

(ft) Substituted for the word 
“one" by the Amending Act, 1891 
(XII of 1891) . It has been found 
necessary to lay dowfl that if one of 
two parlies to an alleged joint pro- 
mise turns out not to have agreed ta 
it at all, the other who did contract 
is not released: Sankole v. Badridad 
(1925) 89 I.C. 976; A.I.R. 1926 
Nag. 196. 
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Each of two oi* more joint promisors may compel every 
Each promisor may Ot her joint __promisor to contribute 
compel contribution, e qually with himself to the performan ce 
of t he promi se, unless a contrary inten- 
tion appear^Jromt^co^^ 

If any one of two or more joint promisors makes 
def anilt in such co ntribution, the remain- 

defauu”fn°conirlbu- tomt promisoi’s must bear the loss 
tion. ans ing from such default in equ al 

s hares. 

Explanation . — Nothing in this section shall prevenL a 
surety from recovering from his principal payments made 
by the surety on behalf of the principal, or entitle the prin- 
cipal to recover anything from the surety on account of 
payments m ade by the principal. i 

Illustrations, 

(a) A., B., and C. jointly promise to pay D. 3,000 rupees, D, may 
compel either A. or B. or C. to pay him 3,000 rupees. 

(b) A., B.j and C. jointly promise to pay D. the sum of 3,000 rupees. 
C. is compelled to pay the whole. A. is insolvent, but his Jisscts are suflS- 
cient to pay one-half of his debts. C, is entitled to receive 500 rupees from 
A.’s estate, and 1,250 rupees- from B.' 

(c) A., B., and C. are under 'a joint promise to pay D. 3,000 rupees. 
C. is unable to pay anything, and A. is compelled to pay thp whole. A. is 
entitled to receive 1,500 rupees from B. 

(d) A., B., and C. are under a joint promise to pay D. 3,000 rupees, 
A. and B. bemg only sureties for C. C. fails to pay. A. and B. are 
compelled to pay the whole sum. They are entitled to recover it from C. 


Joint promisors. — ^The series of sections now before us mate- 
rially varies the rules of the Common Law as to the devolution of 
the benefit of and liability on joint contracts (/). As far as the 
liability under a contract is concerned, it appears to make all joint 
contracts joint and several (tn). It allows' a promisee to sue such 
one or more of several joint promisors as he chooses, and excludes 
the right of a joint promisor to be sued along with his co- 
promisors («). Here the minority of one joint promisor does not 
affect the liability of the other (o).. There is still considerable 

(Z) Lukmidas Khimji v. Pursho- 137; A.I.R. 1927 Pat. 426. 
tam Haridass (1882) 6 Bom. 700, («) Hemendro Coomar Mullick 

701. V. ^jondrolall Moonshee (1878) 3 

(«) Motilal Bechardass v. GItel- Cal. 353, 360; Muhammad Askari v. 
hbhai Hariram (1892) 17 Bom. 6, Radhe Ram Singh (1900) 22 All. 
11; Bishunath Sahay v. Nanku Pro- 307, 315; Dick v, Dkunji Jaitha 
sad Singh (1923) 2 Pat. 446; Raghu- (1901) 25 Bom. 378, 386. 
noth Das v. Baleshwar Prasad (1927) (o) Jamna Bai v. Vasanta Rao 

7 Pat. 353; 105 I.C. 484 ; 9 P.L.T. (1916) 43 I.A, 99; 39 Mad. 409; 
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S. 43. difference of opinion in the Indian High Courts as to its conse- 
quential operation where a judgment has been obtained against some 
or one of joint promisors, and the decisions must be examined (p). 
We think it the better opinion that the enactment should be carried 
out to its natural consequences, and that, notwithstanding the 
English authorities founded on a different substantive rule, such a 
judgment, remaining unsatisfied, ought not, in British India, ,to be 
held a bar to a subsequent action against the other promisor or 
promisors. 

Effect of decree against some only of joint promisors. — In 
Hemendro Coomar Muilick v. Rajendrolall Moonshee (q) the High 
Court of Calcutta held, following the rul^ laid down in King v. 
Hoare (r), that a decree obtained against one of several joint raalcers 
of a promissory note is a bar to a subsequent suit against others. 
This was followed by the High' Court of Madras in a similar case, 
in Gurusami Chetti v. Samurti Chinna (s) . Strachey C.J. dissented 
from these decisions in Muhammad Askari v. Radhe Ram Singh (#). 
In that case the question was whether a judgment obtained against 
some of several mortgagors and remaining unsatisfied against them 
' was a bar to' a second suit against other joint mortgagors, and the 
Court held that it did not constitute any bar and that a second suit 
was maintainable, the doctrine of King v. Hoafe («) not being 
ajipli cable in India, at all events hi the Mufassal, since the passing 
of the Indian Contract Act. Strachey C.J. said : " My objections 
to the application of the doctrine are based on purely legal grounds. 
The doctrine now rests not so much on King v. Hoare (1844) 13 
M. & "W. 494, as on the judgments of the Law Lords in Kendall v. 
Hamilton (1879) 4 App. Ca. 504. As explained in those judg- 
ments, the doctrine that there is in the case of a joiht contract a 
single cause of action which can only be once sued on is essentially 
based on the right of joint debtors in England to have all their co- 
contractors joined as defendants irf any suit to enforce the joint 
obligation. That right was in England enforceable before the 
Judicature Acts by means of a plea in abatement, and since the 
Judicature Acts by an application for joiiider which is determined 
on the same principles as those on which the plea in abatement would 
formerly have been dealt with. In India that right of joint debtors 
has been expressly excluded by s. 43 of the Contract Act, and 
therefore, the basis of the doctrine being absent, the doctrine itself 
is itiapplicable. Cessante ratione legist cessat ipsa lex” 

Sain Das v. Ram Chand (1923) 4 (r) (1844) 13 M. & W. 494; 67 

Lah. 334 ; 85 I.C, 701; A.I.R. 1K4 R.R, 694. 

L^. 146. (j) (1881) S Mad. 37, ' 

(,P) Nil Raian Mukkopadhyaya v. (0 (1900) 22 AH. 307, See also 

Coach Behar Loan Office (1941) 1 Abdul Asia v. Basdeo Singh (1912) 
Crf. 171; 194 1.C; 746; A.LR. 1941 34 All. 604, 606; 17 I.C. 89. 

Cal. 64. (M) (1844) 13 M. & W. 494; 67 

(1878) 3 Cal. 353. R.R. 694. 
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Coming next to tlic High Court of Bombay, the doctrine of 
King v. Hoare was assumed to be applicable to India by that Court 
in Lukmidas KMmji v. Purshotam Haridas (w), and in Laksitim- 
shankar v, Vishnuram (w). In the latter case it was held tliat the 
principle of King v. Hoare did not apply to the facts of the case, as 
the decree in the first suit against one of the partners, which was 
set up as a bar to a subsequent suit against all the partners, was 
made by the Civil Court of Baroda, which had no jurisdiction over 
some of the partners who resided in British territory. On the other 
hand, there is a dictum of Farran J. in Motilal v. Ghellabhai (x) 
that the present section appears to make all contracts joint and 
several. The applicability to India of the rule in King v. Hoare 
was again considered by the same Court in Dick v. Phunji Jaitlia (y), 
but the point was not decided, as the Court thought it did not arise 
directly for decision. In a case (s) where the question was whether 
the plaintiff having sued an agent to judgment was entitled under 
s. 233 (below) subsequently to maintain a suit against the principal, 
Macleod J. expressed his dissent both from the reasoning and the 
'decision of Strachey C.J. in Muhammad Ashari's case, and held 
that the present section merely took away the right of a joint pro- 
misor to have his co-pi'omisor joined with him in the action, and 
did not .enable the promisee to file separate actions against both, “It 
could not have been intended,” said the learned Jitdge, " to deprive 
the second co-contractor of his right to plead the previous judg- 
ment, or to split up one cause of action into as many causes of action 
as there were joint contractors.” This view was soon afterwards 
adopted by Kajiji J. (o) . 

I 

The reasoning of Strachey C.J. seems to us conclusive; but 
until it has been adopted generally by the other High Courts, or 
confirmed by the Privy Council, the point must be regarded as 
open. ■ The Madras High Court, in later cases, seems inclined to 
adopt the opinion expressed in the first paragraph of the commen- 
tary of this section (J). The various judgments on either side 
will be found collected in Nil Raton Mukhopadhyaya v. Cooch 
Behar Loan Office (c), but the Court in that case did not find it 
necessary to decide between them. 


(v) (1882) 6 Bom. 700. 

(w) (1899) 24 Bom. 77. 

(.r) (1892) 17 Bom. 6, 11, See 
also Govind v. Sakhaiam (1904) 28 
Bom. 383. 

(ji) (1901) 25 Bom. 378. 

(a) Shivlal v. Birdichmd (1917) 
19 Bom.L.R. 370, 377—380 ; 40 I.C. 
194. 

(a) Markandrai v. Vtrendrarai 
(1917) 19 Bom.L.R. 837, 843 ; 42 


I.C. 815. 

(&) Moot Chand v. Aliaur Clulty 
(1916) 39 Mad. 548, at pp. 551—2; 
29 I.C. 303; Ramanjulu v. Arava- 
mudu (1909) 33 Mad. 317, at pp. 
319-21. 

(c) (1941) 1 Cal. 171; 194 I.C. 
746; A.I.R. 1941 Cal. 64; and see 
In re Vallibhai Adamjee A.I.R. 
1933 Bom. 407; 35 Bom.L.R. 881; 
145 I.C. 619. 


S. 48. 
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institution of suit does not bar the suit against other joint promisors. 
In the last-mentioned case the plaintiff sued the defendants, alleging 
that they were partners, and at the hearing one of the defendants 
admitted the plaintiff’s claim, and judgment was thereupon passed 
against him for the amount claimed. On behalf of the other defen- 
dants it was contended that, the cause of action alleged in the plaint 
being joint, it merged in lie judgment recovered against the first 
defendant, and that further proceedings in the suit were therefore 
barred. The Court did not accede to this contention, and it was 
held that the judgment recovered against the first defendant did 
not bar further prosecution of the suit against the others. Refe- 
rence was made in the course of the judgment to s. 1S3 of the Code 
of Civil Procedure, 1882 (now O. IS, r. 2, Code of Civil Procedure, 
1908). As to King v. Hoare, it was stated that the rule there laid 
down did not apply to the facts of the case under consideration. 

Suit against one of sevecal partners. — ^The section applies as 
much to partners as to other co-contractors (d). In Lukmidas 
Khimji v. Purshotam Handas (e) it was held in a suit brought 
itpon a contract made by a 'partnership firm that a plaintiff may 
select as defendants those partners of the firm against whom he 
wishes to proceed. This decision was cited with approval by 
Fan-aii C.J, in Motilal Bcchardass v. Ghellabhai Hariram (/) and 
was followed by the High Court of Madras in Narayana Cheiii v. 
Labshmana Chetti (g), where it was held in a similar case that 
according to the law declared in s. 43 of the Contract Act, especially 
when taken with s. 29 of the then Code of Civil Procedure (A), 
it is not incumbent on a person dealing witli partners to make tliem 
all defendants, and that he is at liberty to sue airy one partner as 


(d) In re Vallibhai Adamji, supra, 
where the authorities aie collected. 
(^) (1882) 6 Bom. 700. 

(/) (1892) 17 Bom. 6, 11. In 
that case Farran C.J. observed that 
ss. 42, 43, and 4S related to partners 
as well as to other co-contractors, 
and that il the Legislature had in- 
tended to except paitners from the 
provisions of this section it would 
have done so in express words. Sec, 
however, Lakshmishankar v. Vishnu- 
ram (1899) 24 Bom. 77, where the 
Court held, without any reference to 
the earlier case, that the liability of 
partners was joint, and that no one 
partner could change it into a joint 
and several liability without the con- 
sent of the other partners. 

(t?) (1897) 21 Mad. 256. See 
also (1878) 3 Cal, 353, 359, 360, and 


(1900) 22 All. 307, 315; Appa Dado 
Patil V. Ramkrishna Vasudeo (1930) 
S3 Bom. 652^121 T.C. 581; A. I. It. 
1930 Bom. 5. 

{h) S. 29 of the Code of Ci\i) 
Procedure, 1882 (now O. 1, r, 6, in 
the Code of 1908), runs as follows 
“ The plaintiff mas', at his option, join 
as parties to the same suit all or any 
of the persons severally or jointh 
and severally liable on any one con- 
tract, including parties to bills of ex- 
change, hmdis, and promissory 
notes.” The judgment seems to as- 
sume that the effect of s. 43 was to 
make all joint contracts joint and 
several. See Motilal Bechardass v. 
Ghellabhai Hariram (1892) 17 Bom 
6, 11; and Muhammad Askari v. 
Radhe Ram Singh (1900) 22 All. 
307, 316. 
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he may choose. It will be noted in this case that the Court expressl; 
applied to partners not only s. 43 of the Contract Act, but also s. 29 
of the Code of Civil Procedure, 1882, which relates not to joint, 
but to several and to joint and several, liability. The same view of 
the section has been taken by the High Court of Lahore (i). 

In this connection uay be noted O. 1, r. 10, of the Code of 

Civil Procedure, which provides that the Court may order, either 

of its own motion or on the application of a party to a suit, “ that 
the name of any person who ought to have been joined, whether as 
plaintiff or defendant, or whose presence before the Court may be 
necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit, be 
added.” The effect of s. 43 being, according to the above decisions, 
to ifender the liability of joint promisors joint and several and to 
exclude the right of a joint contractor to be sued aldng with his 
co-contractors, the provisions of O, 1, r. 6, are applicable to the 
case, and the promisee is at liberty to sue any one or more of the 

joint promisors. But this right is distinct from, and does not 

affect, the right of a defendant to apply to the Court under O. 1, 
r. 10, of the Code to have his co-contractor added as a party. But 
such an application, it .is conceived, can be sustained not on the 
ground that the joint contractor " ought to have been joined " as 
defendant, but only under the latter branch of the section, if the 
Court considers it necessary to do so (;). 


(0 Muhammad Ismail Khan v. 
Saad-ud-din Khan (1927) 9 Lah. 
217; 104 I.C. 700; A.I.R. 1927 Lah. 
819; Jag Lai v. Shib Lai (1902) 
Punj. Rec. no. 37; Thomas Beck 
V. Thomas Siddle (1892) Pnnj. Rec. 
no. 11; LivUigsione v. Feros Din 
(1914) Punj. Rec. no. 107, p. 396 
(joint tenants) ; Liquidator, Union 
Bank of India v. Gobind Singh 
(1923) 4 Lah. 239 ; 77 I.C. 338; 
A.I.R. 1925 Lah. 148 (partners). 

(j) Note the observations of Stra- 
chey C.J. in Muhammad Askari v. 
Radhe Ram Singh (1900) 22 All. 
.307, 316, 317: "In their note to s. 43, 
Messrs. Cunningham and Shephard, 
at pp, 158, 159, of their commentary 
on the Indian Contract Act, 7th ed., 
say that, 'if this section is intended 
to deny to joint debtors the right to 
be sued jointly m one suit, it in- 
volves a departure from English 
laV and that, ‘in view of this sec- 
tion and the ^h section of the Code 
of Civil Procedure, it is clear that 
the non-joinder of a co-debtor is no 


grotaid of defence to a suit; but it 
is apprehended that an application 
made under the 32nd section of the 
Code to add as a defendant an omit- 
ted co-debtor would be dealt with 
in die same manner as it is in Eng- 
land.’ I cannot agree with this view. 
As the judgments in Kendall v. 
Hamilton (1879) L.R. 4 A.C. 504 
show, such an appreciation would in 
England be dealt with in the same 
manner as the old plea in abatement, 
and the effect of the latest decisions 
is that a joint debtor, though he has 
not an absolute, has an ordinary and 
a prima facie right to have his co- 
debtors joined: Wilson, Sons & Co. 
V. Balcarres Brook Steamship Co. 
[1893] 1 Q.B. 422; Rqbinson v. 
Geisel [1894] 2 Q.B. 685.” 

Note also the observations of 
Crowe J. in Dick v. Dhmji Jaitha 
(1901) 25 Bom. 378, 386, where the 
learned Judge says: “With regard 
to the argument based on the provi- 
sions of s. 43 of the Contract Act, 
it .seems to me that that section 
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CO'heirs.-~This section speaks of two or more persons making a 
joint pi’oniise, and it has no application where parties become jointly 
intei'ested by operation of law in a contract made by a single pei'son. 
Haice the section docs not apply to the case of several heirs of the 
original debtor, and they all must be joined as parlies to the suit (k). 

Co-tenants. — Eacli of a number of co-tenants is under ,s. 43 sepa- 
rately liable to the landlord for the whole rent (I), 

Contribution between joint promisors. — Tliis clause re- 
presents the doctrine of English equity as distinct from that of the 
Common Law Courts.^ It would be useless to cite English 
authorities. 

Joint tenants are joint promisors; therefore the liability is only 
to contribute to the performance of the promise. Hence if one of 
several persons jointly liable for a debt is sued, and is compelled to 
satisfy the debt and the costs of the suit, he can only call on the 
others to contribute in respect of the debt, and not in respect of 
the costs (t») . 

When liability to contribute arises.' — ^In a case decided be- 
fore the enactment of the Contract Act, it was held that the mere 
existence of a decree against one of several joint debtors does not 
afford ground for a suit for contribution against the other debtors. 
” Until ho has discharged that which he says ought to be treated as 


merely taUcs away the right of a 
joint debtor to be sued jointly and 
to plead in abatement a right which 
was abolished in England by the 
Judicature Acts. It is still open to 
a defendant to apply to the Court for 
joinder of a person who ought to 
have been included in the action; 
and, to use the words of Elarl Cairns 
L.C. in Kendall v. Hamilton (1879) 
4 App. Cas. 504, ‘the application to 
have a person so omitted mclude^ as 
a defendant ought to be granted oi 
refused on tire same principles on 
which a plea in abatement would 
have succeeded or failed,’ S. 32 of 
the Civil Procedure Code gdves lire 
Court absohrte discretion, either ott 
application or siio motu, to dismiss 
or add parties." 

The opinion expressed by Mr. 
Justice Crowe corresponds to a con- 
siderable extent with that of Messrs. 
Cuimitigfaani and Shephard. We 
agree with Strachey C.J, in think- 
ing that an appUcadon under O. 1, 
r . 10, to add as defendant an. omitted 


dclrtor bhotild not be dealt with as 
m Knglaiul, but on the prinerplcs ex- 
pressed in the Contract Act and to 
be reasonably inferred from its lan- 
guage. As to the practice in am- 
etrdmenl, see Muhammad Ismail Khan 
V. Said-ud-din Khan (1927) 104 
I.C. 700; A.I.R. 1927 Lah. 819. 

As to cases under the Bengal Ten- 
ancy Act, see Chamatkari v. Tri- 
tium Nath (1913) 17 C.W.N. 833; 
19 I.C. 989. 

(fe) Shaikh Sahad v. Krishna 
Mohan (1916) 24 Cal.L.J. 371; 35 
I.C. S63. 

(0 Nirdosh v. Jakarta (1914) 20 
Cal.L.J. 492; Raghumth Das v, 
Baleshwar Prasad Chaudhuri (1927) 
7 Pat. 353; 105 I.C. 484; A.I.R. 
1927- Pal, 426; Ktiman Dtis v, Ka- 
meshwar Singh A.I.R. 1935 Pat. 
146; 156 I.C. 352. 

(f») Punjab V, Petmn Singh 
(1874) 6 N.W.P. 192; unless the 
joint promise includes costs: Kanto 
Mohan Mullick v, Gow Mohan Mul- 
lick (1940) 45 C.W.N. 357. 
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a common burden, or at any rate done something towards tlie dis- S. 43. 
charge of it, he cannot say that there is anything of which he has 
relieved his co-debtors, and which he can call upon them to share 
with him ” («). And the law under the Contract Act would appear 
to be the same: see illustrations to the section (o). 

Contribution as between judgment debtors. — ^The question 
as to whether, as between persons against whom a joint decree has 
been passed, there is any right of contribution at all depends upon 
the question whether the defendants in the former suit were wrong- 
doers in the sense that they knew or ought to have known that they 
were doing an illegal or wrongful act. In fhat case no suit for con- 
tribution will lie (/>).' Thus where a decree for coats against two 
defendants jointly was executed against one of them, who had set 
up a false defence in the suit in collusion with the other, and the 
former sued the latter for contribution, it was held that the suit 
would not lie (q). It is no longer necessary to consider (r) 
whether the rule in Merryweather v. Nixan (s), under which there 
was no contribution between joint tortfeasors, is applicable to fndia, 
the rule having been now for all practical purposes abolished by tlie 
Law Reform (Married Women and Tortfeasors) Act, 193S (t). 

Lord Hfrschell had already said in Palmer v. Wick, etc., Steam 
Shippinr/ Co. (u), that the rule did not appear to him “ to be founded 
on any principle Uf justice or equity or even of public policy .which 
justifies its extension to the jurisprudence of other countries.” 


(«) J?aw Pershad Singh v. Neer- 
bhoy Singh (1872) 11 B.L.R. 76. 
But if the decree ha.s been realized 
against one of the joint-debtors, in 
proceedings for contribution a plea 
by one of the otlier joint debtors that 
the money was lent to the plaintiff 
alone is inadmissible: Nityanand v. 
Radhacharm A.l.R. 1934 Pat. 411; 
148 1. C. 434. 

(o) See Abraham v. Raphial 
(1916) 39 Mad. 288, 291; 27 I.C. 
337. 

(p) Suput Singh v. Imrii Tewari 
(1880) "S Cal. 720, citing Merry- 
weather V. Nixan (1799) 8 T.R. 
186; 16 R.R. 810; (the real leading 
case is, however, Adamson v. Jarvis 
(1827) 4 Bing. 66; 29 R.R. 503. 
See [1894] A.C. 318, at p. 324); 
Hari Saran Maitra y. Jolindra 
Mohan Lahiri (1900) S C.W.N. 
393; Mohesh Chandra v. Boydya 
Nath (1901) 6 C.W.N. 88; Krishna 
Ram V. Rakmini Sewak Singh (1887) 

36 


9 All. 221. 

(g) Vayangara v. Pariyaiignt 
(1883) 7 Mad. 89; SudJm Singh >. 
Lehna Singh (1901) Piinj. Rec. no. 
7; Cobind Clvtmder v. Srigobiid 
(1897) 24 Cal. 330. See also as to 
contribution between judgment deb- 
tors Brojendro Kumar Roy v. Rash 
Behari Roy (1886) 13 Cal. 300, and 
Lakshmana Ayyan v. Rangasawi 
Ayyan (1894) 17 Mad. 78, where il 
was held upon the facts of the case 
that one judgment debtor against 
whom execution had been levied was 
entitled to contribution against the 
rest. 

(r) As in Siva panda v. Jiij'usli 
Panda (1901) 25 Mad. 599. 

(j) Supra, note (p) . 

(t) 25 & 2b Geo. 5, c. 30, s, 6. 

(«) [1894] A.C. 318, at p. 324; 
and see Nihal Singh v. The Collector' 
of Bulandsbahr (1916) 38 All. 237, at 
p. 240 ; 33 I.C. 165. 
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promise, a release of one oC such joint 
Effect of release of promisors by the promisee does not dis- 

one joint promisor. , • • . • • ■ . 

charge the other joint promisor or joint 
promisors; neither does it free the joint promisor so re- 
leased from responsibility to the other joint promisor or 
joint promisors. 

We have here another variation of English law (v). In 
England the releasing creditor must eicpressly reserve liis rights 
against the co-debtors if lie wishes to preserve them (w). 

This section applies equally to a release'given before or after 
breach. Thus where in a suit (x) for damages against several 
partners the plaintiff compromised the suit with one of them, and 
undertook to withdraw the suit as against him, it was held that the 
release did not discharge the other partners, and the suit might 
proceed as against them. For the latter it was contended that the 
section occurred in the portion of the Act relating to the performance 
of contracts, and that it did not therefore apply to liabilities arising 
out of the breach of a contract. The Court held that such a con- 
struction of the section was too narrow. 

The principle of this section has also been applied lo judgment 
<lcbts. It has thus been held that a release by a decree holder of 
some of the joint judgment debtors fi'om liability under the decree 
does not operate as a release of the other judgment debtors (y). 

4S. When ,a person has made a promise to two or 
Devolution of joint more persons jointly, then, unless a con- 
rights. < trary intention appears from the con- 
tract, the right to claim performance rests, as between him 
and them, with them during their joint lives, and, after 
the death of any of them, with the representative of such 
deceased person jointly with the survivor or survivors, and, 
after the death of the last survivor, with the representa- 
tives of all jointly. 

Illustrulion. 

A., in consideration of 5,000 rupees lent to him by B. and C., promises 

B. and C. jointly to repay tihem that sum with interest on a day specified. 


(n) See Krishna Charan v. Sana 
Kumar (1917) 44 Cal. 162, 174 ; 34 
l.C. 609. 

(w) There is no different equit- 
able doctrine. In Ex parte Good 
(1877) 5 Ch.D. 46, the document in 
question, was held not to be a release 
at all, and the general uile not dis- 


puted; see at p. 57. 

(x) Kirlee Chimder v. Slruthert 
(1878) 4 Cal. 336. 

(y) Mool Chand v. Alwar Ckelty 
(1916) 39 Mad. 548 ; 29 l.C. 303; 
Daulat Ram v. Punjab National 
Bank A.I.R. 1933 Lab. SOS; 144 I. 

C. 981. 
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B. (lies. The right to claim performance rests with B.’s representatives 
jointly with C. during C.’s life, and after the death of C, with the repre- 
.scnlatives of B. and C. jointly. 


S.4d. 


Promise to two or more persons jointly.-^This section 
applies to all joint promisees whether they be partners (s), co- 
sharers (ffi), or members of a joint Hindu family carrying on 
business in partnership (b). There is nothing in this enactment 
to show what happens to a single right when the owner of it dies, 
and several persons become entitled to it (c). In such a case, it 
has been held that all of them must join in a suit to enforce the 
right, and if any of them refuses to join as plaintiff, he must be 
added as a defendant (d). Obviously ^ joint promisees cannot 
divide the debt among themselves and sue severally for the 
portions (e).' 

Right to performance of promises during joint lives. — As 
the right to claim performance of a promise in the case of joint 
'promisees rests with them all during their joint lives, it follows that 
all the joint promisees should sue upon the promise (/). Tf a 
suit is, therefore, brought by some of them only, and the other pro- 
misees are subsequently added as plaintiffs, whether on objection 
taken by the defendant (g) or by the Court of its own motion {h), 


(а) Moiital V. Ghellabhai (1892) 
17 Bora. 6, 13; Aga Gtilam Httsaiii 
V. A.D. Sassoon (1897) 21 Bom. 
412, 421; Manghanmal Matanomal v. 
PMajrai (1927) 105 I.C. 544; A. 
I.R. 1928 Sind 16; subject to special 
grounds of exception, as where the 
plaintiff's partners have ceased to 
have any interest, Mulibai v. She- 
waram Menghraj (1925) 90 I.C. 
Ill; A.I.R. 1926 Sind 78. 

(o) Balkrishm v. The Munici- 
pality of Mahad (1885) 10 Bom. 32; 
Ramkrishm v. Ramabai (1892) l7 
Bom. 29. 

(б) Rdmsebuk v. Ramlall Koondoo 
(1881) 6 Cal. 81S; Kalidas v. Nathu 
Bhagvan (1883) 7 Bom. 217; Ram 
Narain v. Ram Chunder (1890) 18 
Cal. 86; Alaga^pa Chetti v. Vellian 
Chetti (1894) 18 Mad. 33; Naben- 
dra Nath Basok v. Shasabindoa A. 
I.R. 1941 Cal. 595; 197 I.C. 321. 

(c) Kandhiya Lai v. Chandar 
(1884) 7 All. 313, 322. 

(d) Ib . : Ahinsa Bibi v. Abdul 
Kader (1902) 25 Mad. 26, 35; Maha- 
med Ishaq v. Sheikh Akramul Huq 


(1908) 12 C.W.N. 84, 86, 93. 

(e) Siluvalmuthu Mudaliar v. 
Muhammad Sahul (1926) 51 Mad. 
L.J. 648 ; 98 I.C. 549, where the 
word “ implead ” is wrongly used for 
adding a party as plaintiff. 

(/) Dtilar Chand v. Balrani Das 
(1877) 1 All. 453; Jowala Nath v. 
Rupa (1882) Punj. Rec. no. 175; 
Vyankntesh Oil Mill v. Vehnaho- 
med (1927) 30 Bom.L.R. 117; 109 
I.C. 99; A.I.R. 1928 Bom. 191. 
But if a contract is entered into with 
one partner only it is competent for 
him to maintain a suit by himself 
without making his partners co- 
plaintiJfs : Mchr Singh v. Chela Ram 
(1906) Punj. Rec. no. 127. See 
Ahmsa Bibi v, Abdul Kader (1902) 
25 Mad. 26; Imam-ud-din v. Lilad- 
har (1892) AII.W.N. 104. 

(p) Ramsebuk v. Ramlall Koondoo 
(1881) 6 Cal. 815; Kalidasv. Nathu 
Bhagvan (1883) 7 Bom. 217; Fatma- 
hai V. Pvbhai (1897) 21 Bom, 580. 

(/») Imam-ud-din v. Liladhar 
(1892) 14 All. 524; Ram Kmkar v. 
Akhil Chandra (1908) 35 Cal. 519. 
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•S. 46 . the whole suit will be (lismls.scfl if it is at that time barred by limi- 
latioii a.s regards the other promisees. 

■ With regard to partnership .suits the Code of Civil Procedure, 
1908, O. 30, r. 4, provides as follows: — 

" (1) Notwithstanding anything contained in section 45 of 
the Indian Contract Act, 1872, where two or more persons may 
.sue or be sued in the name of a firm under the foregoing provisions 
and any of such persons dies, whether 'before the institution or 
during the pendency of any suit, it shall not be necessary to join 
the legal representative of the deceased as a paidy to the suit ' 

“ (2) Nothing in suVrule (1) shall limit or otherwise affect 
any right which the legal representative of the deceased may have 
(a) to apply to be made a parly to th^ suit, or (b) to enforce any 
claim against the survivor or survivors” (i). 

Observe that sub-rule fl) applies only where the firm, named 
as such, is a party to the suit. It does not enable one of several co- 
contractors to sue in his own name alone. Where a suit was brought 
in a firm-name for an alleged debt to the firm, and the Court doubteef 
whether the firm was proved to exist, but was clear that if it did no con- 
tract with it was shown, so that the name of the firm was in effect 
struck out of the suit, one of the alleged partners (who was already 
a party) claimed to cany on the suit, taking advantage of the 
above rule, in his own name without joining his co-contractor’s, 
and this was riglilly disallowed (/). 

Validity of discharge by one of several joint promisees, — 
See notes under the same head to s. 38 (above). 

Suit by a surviving partner. — ^The general rule of English law 
is (contrary to the present section) that joint contracts are enforce- 
able by the survivors or sundvor alone. There is an equitable ex- 
ception, iounded on mercantile custom, as to debts due to partners ; 
but even in this case, " though, the right of the deceased partner 
devolves on his executor, the remedy survives to his companion, 
who alone must enforce- the right by action, and will be liable, on 
recovery, to account to the executor or adrainistratol- for the share 
of the deceased" (A). The present section extends the mercantile 
rule of substantive right to all cases of joint contracts. But it does 
not follow that it was intended to alter the rules of procedure in 
cases where the mercantile rule of substance was already admitted. 
It seems therefore to be the better opinion that the representatives 
. of a deceased partner are not necessary parties to a suit for the 


(i) Reference to this Rule was (/) Hari Singh v. Kunam Chand- 
omitted in- a Bombay case of 1927, Kanshi Ram (1926) 8 Lah. 1; 100 

which however arrived at the same I.C. 721; A.I.R. 1927 Lah. 115. 
result: Devshi v. Bhikainchand, 29 (k) Williams on Executors, 12tb 

Bom.L.R. 147; 100 I,*C.,993; A.I. ed., 518. 

R. 1927 Bom. 125. 
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recovery of a debt which accnies due to llie partnership in the life- S. 45. 
lime of the deceased (1). It has been so laid down by the High 
Courts of Allahabad, Bombay, Madras and Lahore; but the contrary 
has been maintained by the Calcutta High Court (w). English law 
and the alteration of it by the Act were discussed, and the difficulty 
occasioned by the words “ as between him and them ” in connection 
with this point was considered by Farran J. in Motilal v. 
Ghellabhai (»). The learned Judge there stated, “It is difficult to 
give these words their full effect if the surviving contractors in the 
case of partners are allowed to sue alone. The right to perfor- 
mance of the contract as far as tlie other contracting party is con- 
cerned rests juj^t as much with the representative of the deceased 
partner as with the" surviving partner. Can the latter then sue 
without joining the former as a party to the suit? Logical consis- 
tency points to an answer in the negative. The case of partners is, 
however, as we have shown, anomalous, and we think that, as the 
Legislature has not enacted that the representative.^ of a deceased 
partner must join in suing in a partnership contract jointly with the 
surviving partners, we are not wrong in holding that, notwith- 
standing the provisions of the Contract Act,- the old practice of the 
Small Causes Court need not be changed.” 

The case is not literally covered by s. 47 of the Indian Partner- 
sliip Act (formerly a. 263 of tlie Contract Act, but it may be held 
that a contrary intention within the meaning of the present section 
sufficiently appears from the nature oFthe transaction when it is 
once ascertained to be a partnership transaction, regard being had 
to the uniform and well-understood course of practice. 

With regard to the supposed anomaly, it disappears when we 
remember that in mercantile usage the firm is regarded a,'; a person 
distinct from the individual partirers so long as the partnership 
exists and is not fully wound up ; and this view is now to a certain 
extent recognised in English procedure by allowing actions to be 
brought by and against partners m the name of the firm (o). Very 
much the same procedure has been introduced by the Code of Civil 
Procedure, 1908 (/>). 

In so far as the firm is treated like a person, the executors of a 
deceased partner are no more appropriate parties to the recovery 


(Z) Gobitid Prasad v, Chandar 
Sekhar (1887) 9 All. 486; Motilal v. 
Ghellabhai (1892) 17 Bom. 6; Vai- 
dyanatha Ayyar v. Chinnasami Naik 
(1893) 17 Mad. 18; Debi Das \ 
Nirpat (1898) 20 All. 365; Uyar hen 
v. Lakslmichand (1910) 32 All. 638; 
Mulk Raj v. George Ktiujlit (1906) 
Puuj. Rcc. uo. 10; Maol Chand v. 
Mul Chand (1923) 4 Lah. 142; 71 
I.C. 951; A.I.R. 1923 Lah. 197. 


(/») Ram Naraiu v: Ram Chmt- 
dcr (1890) 18 Cal. 86. Bui see Bal 
Kissen Das Daga Kanhya Lai 
(1913) 17 Cal.L.J. 648, at pp. 651, 
652; 21 I.C. 509. 

(») (1892) 17 Bom. 6, 14. 

(o) R.S.C., Order XLVIIIA; 
Pollock, Digest of Law of Partner- 
ship, 12th ed., p. 148. 

(p) See Order XXX. 
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Ss. 46, 46. of a partncrsliip debt than the executors of a deceased shareholder 
to the recovery of a debt due to an incorporated company. 

Deceased partner's estate. — The High Court of Bombay has 
decided, after full examination of the Rule and the present section 
of the Act in the light of both Indian and English authorities, tliat 
where a partner, has died before the commencement of a suit against 
the firm, the Rule does not enable the plaintiff to make the deceased 
partner’s separate estate liable without adding his legal representa- 
tives as parties (g). 

Suit by representative of deceased partner. — ^The representa- 
tive “of the estate of a deceased partner may ma intain a suit for the 
recovery of a partnership debt, and may join ihe suiViving partners 
as defendants in the suit where they refuse to join as plaintiff (r). 

Right of performance of representative jointly with 
survivor. — Where, by the terms of a mortgage, interest was payable 
by the mortgagor to two mortgagees jointly, it was held that upon 
the death of one of the mortgagees his legal representative was 
entitled to a moiety of tlie interest due under the mortgage (j). 

Survivorship in case of Government Securities. — ^The Indian 
Securities Act, 1920 (X of 1920), s. 4, runs as follows: — 

"4. (1) Nolwithslanding anything in section 45 of the Indian Contract 

Act, 1872— 

(a) when a Government security is payable to two or more persons 
jointly, and either or any of them dies, the security shall be payable to Uie 
survivor O'r suvivors of those persons, and 

(&) when a' Government security is payable to two or more persons 
severally, and either or any of tlrem dies, the security shall be payable to 
the survivor or survivors of those persons, or to the representative of the 
deceased, or to any of them. 

(2) This section shall apply whether such death occurred or occurs 
before or after this Act comes into force. 

(3) Nothing herein contained shall affect any claim which any repre- 

' sentatives of a deceased person may have against the survivor or survivors 

under or in respect of any security to which sub-section (1) applies " (t). 

Time and Place for Perfarmmee. 

4©. Where, by the contract, ,a promisor is to per- 

Time for perfor- form his promise without application by 

mance of promise promisee, and no tinie for perform- 
where no application . -n j x-l ^ 

is to be made and no ance IS Specified, the engagement must 

time is specified, be performed within a reasonable time. 

ExpUmation . — ^The question “what is a reasonable 

time ” is, in each particular case, a question of fact. 

(g) Matkurados v. Ebrahim Fa- (j) Kmthu Punja v. Vittamma 
ealbhoy (1927) 51 Bom. 986; 105 (1901) 25 Mad. 385. 

T.C. 305; A.I.R, 1927 Bom. 581. (0 A fourth sub-section was added 

(r) Aga GwJojw Husain v, A. D. in 1928, but is not rdevant in this 
Sassoon (1897) 21 Bom. 412, 421. connection. 
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“ Engagement.” — .The word " engagement ” in tliis section is a Ss. 46, 47. 
sui-vival from the language of the original draft, m which, for 
some reason not easy to understand, it is constantly used instead 
of “ agreement ” or “ promise.” Here it is S 3 monymous with 
' ‘ promise, ’ ’ 

Reasonable time. — ^It is also difficult to understand why decisions 
should be reported on the question of what is reasonable time, which 
is declared by the Act itself to be always a question of fact; but, 
having been reported, they must be mentioned. Where the defend- 
ants agreed to supply coal to the plaintiffs from time to time, as 
required by the defendants, on reasonable»notice given to them, a 
notice given by the plaintiffs on the 22nd July, 1898, for the supply 
of 2,648 tons of coal on or before 31st August, 1898, was held not 
to, be reasonable (m). Jenkins C.J. said: “ Perhaps it might have 
been physically possible for the defendants to carry out such an 
order, but it would clearly have required an effort which the plain- 
tiffs had no right to demand. I do not think that a notice involv- 
ing such an effort from business men with innumerable other mat- 
ters to attend to can be held to be such a reasonable notice as was 
intended by both parties when this document was given'.” Where 
the defendant agi-eed to discharge a debt due by the plaintiff to 
a third party and in default to pay to the plaintiff such damages 
as he might sustain, and no time was fixed for the performance of 
the obligation, it was held that the' failure of the defendant to per- 
form it for a period of thtee years amounted to a breach of the - 
contract, as that was a sufficient and reasonable time for perfor- 
mance (w). 

Compare the Negotiable Instruments Act, 1881 (XX'VI of 
1881), s. 105, which runs as follows: — 

” In determining what is a reasonable time for presentment 
for acceptance or payment, for giving notice of dishonour, and 
for noting, regard shall be had to the nature of the instrument and 
the usual course of dealing with respect to similar instruments; 
and, in calculating such time, public holidays shall be excluded.” 

When a promise is to be performed on a cer- 
tain day, and the promisor has under- 
Time and place for taken to perform it without application 
performance of pro- by the promisee, the promisor may per- 
Scified^'^^d fo™ it at any titee duri'ng the usual 

plication to be made, hours of business on such day and at 
the place at which the promllse ought to 
be performed. 

(») The Bengal Coal Co., Ltd. (1899) 23 Mad. 441; Subramanmt 
V. Homee Wadia & Co. (1899) 24 v. Muthia (1912) 35 Mad. 639; 17 
Bom. 97, 104. I.C. 721. 

(w) Dorasinga v, ArunachaJam 
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Ss. 47, 48. 


IllitsiratioH, 

\ promisos to dohvei goods at U.’s waiclioiisc on the 1st January. 
On that day A. brings the goods to B.'s waiehouse, I)ut after the usual hoiu 
for closing it, and they are not teceived. A. has not peifonned his pioinise 


Common Law rule. — ^This section, with tlie illustration, simpli- 
lics the rule. According to the Common Law as laid down in a 
nineteenth century case on the subject (to), the illustration would 
have run thus: “ II. is not bound to be at the warehouse to re- 
ceive the goods after the usual hours of business, and if he is not 
there A has not performed his promise. If B. is there and could 
receive the goods before midnight, but refuses to do so, A. has 
pcrfoi-med his promise ” There are some further minute distinc- 
tions in English law which it would be useless to cite here (x). 
The amendment made by this section is obviously in accordance wilh 
good sense, though the English rule is capable of a logical expla- 
nation 


Delivery on Sunday. — ^In a suit for damages against the defend- 
ant, a German, for non-delivery of goods, it was contended that 
he was not bound to deliver the goods on Sunday, which was the 
last day named in the contract for performance. It was held that 
the “ Lord’s Day Act ” did not apply to India, and that, in the 
absence of a custom to the conlraiy, he was bound to deliver the 
goods on that day if they had not already been delivered (y). 


48. When a promise is to be performed on a cer- 
tain day, and the promisor has not ttn- 
fo^mnef ou^ccuaui dertaken to perform it without applica- 
<iay to be at piopoi tion by the prom'ibce, it is the duty of 
time and place promisee to apply for performance 

at a proper place and within the usual hours of business. 

Explamiion . — The question “-what is a proper time 
and place ” 'is, in each particular case, a question of fact. 

The proper place will, of course, be the place named in the con- 
tract, if any. Where more than one place is named, “it is for the 
person to whom payment is to be made to fix the place at which 
he will be paid; until he has selected the place at which he will be 
■paid there can be no default.” The English decision from which 
we quote would presumably be followed here (g) 


(w) Startup V Macdonald (1843) 
•6 Man. & G. 593; 64 R.R. 810. 

(;r) They are stated in Leake, 8th 
•ed., 648 — 58, 

(y) Lalclvmd Btdku^san v. John 
L. Kersteh (1890) IS Bom. 338. It 
was held that the Act could not in 
any event apply to the defendant. 


who was a German; but the Act, 
where it is- m force, has clearly a 
territorial, and not a personal, 
operation See also Kasirann v. 
Hanmdroy (1920) 32 Cal.L.J 140; 
58 I. C. 396. 

(a) Thorn v. City Rice Mills 
(1889) 40 Ch.D. 357, 360. 
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4©. When a promise is to be performed without B. 49. 
application by the promisee, and no 
place is fixed for the performance of it, 
it is the duty of the promisor to apply 
to the promisee to appoint a reasonable 
place for the performance of the pro- 
mise, and to perform it at such place (a). 

Illustration. 

A. undertakes to deliver a thousand maunds of jute to B, on a fixed 
day._ A. must apply to B. to appoint a reasonablfe place for the purpose of 
receiving it, and must deliver it to him at such place. ' 


Rule of Common Law. — ^In the Common Law the rule as to 
money payments (which, however, is rendered practically obsolete 
by the methods of modem business) is that, if no place is named, 
the debtor is bound to find the creditor, provided he is within the 
jurisdiction (6) but if the obligation is to deliver heavy or bullcy 
goods he must procure the creditor to appoint a place to receive 
them. “ And so not a diversitie between money and tilings pon- 
derous, or of great weight ” (c). The present section seems to 
lay down a reasonable rule for all cases without distinction; but 
more than one judge has expressed the opinion that it does not 
preclude the application of the Common Law rule that the debtor 
must seek his creditor out (d). Perhaps however this is only 
where the promisor fails to apply for the appointment of a reason- 
able place (e). The words “ no place is fixed ” do not exclude 
any inference the Court may draw as to the intention of the par- 
ties from the nature and circumstances of the contract, especially 
where the obligation is to pay money (/). This is essentially a 
question of fact, but cases (p) in which an inference as to the 


Place for perCor- 
■mance oC promise 
where no application 
to be made and no 
place fixed for per- 
formance. 


(o) Qu. whether failure to per- 
form this preliminary duty amounts 
to a breach of tlie whole contract. 
See Armitage v. Insole (18S0) 80 
R.R. 388; 14 Q.B. 728. 

(6) See Haldane v, Johnson 
(18S3) 8 Ex. 689 ; 91 R.R. 70S: 
Kedamial Bhurantd v. Snrajmal 
‘Govindratn, (1907) 9 Bom.L.R. 903, 
at p. 911; Puttappa Manjaya v. 
Virabhadrappa (1905) 7 Bom.L.R. 
993. 

(c) Co. Lit. 210 b. The danger 
of travelling about England with any 
■considerable sum of money, which 
was serious in Littleton’s time and 
appreciable in Coke’s, does not seem 
to have been thought of as an objec- 
tion But archaic law rarely favours 
37 


debtors. 

(d) Motilal V. Sutujmal (1906) 
30 Bom. 167, at p. 171; see also 
Dhtmjisha v. Fforde (1887) 11 Bom. 
649, 656; Annanmlai Chettyar v. 
Daw Hum A.I.R. 1936 Rang. 251; 
163 I.C. 397; SriM Sinyhama v. 
Anant Lai (1940) 1 Cal. 323; 191 
I.C. 52; A.I.R. 1940 Cal. 443; 
Ratnalinga Iyer v. Jayalakshmi A. 
I.R. 1941 Mad. 695; (1941) 1 Mad. 
L.J. 784. 

(e) Soniram Jeetumll v. R.D. 
Tata & Co. (1927) L.R. 54 I. A. 
265, 269 ; 29 Bom.L.R. 1027; 102 
I.C. 610; A.I.R. 1927 P.C. 1S6. 

(/) Ibid. 

(p) Naihubhai v. Chhabildas 
(1935) 59 Bom. 365; 37 Bom.L.R. 
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S.49, intention of the pailies has been drawn illustrate the section. As 
to negotiable instruments, see heading below. 

Place of delivery. — ^Where by an agreement for the sale of 
goods it was stipulated that the goods were “ to be delivered at any 
place in Bengal in March and April, 1891,” and it was added, ” the 
place of delivery to be maitioned hereafter,” the Privy Coun- 
cil held that the buyer had the right to fix the place, subj.ect only 
to the express contract that it must be in Bengal and to the im» 
plied one that it must be reasonable. The use of the words ‘ ‘ place 
of delivery to be mentioned hereafter ’ ’ did not take away that 
right, nor did they leave the question of the place of delivery to 
" be settled by a subsequent agreement.’ If the latter had been meant, 
the expression used would have been “ agreed on ” instead of 
” mentioned.” It was also held that such a contract does not fall 
within s. 94 of the Act (now s. 36 (1) of the Indian Sale of 
Goods Act, 1930), but rather resembles what is contemplated in 
the present section (A). 

Negotiable Instruments. — ^The High Courts of Madras (i) and 
Calcutta (/) have taken the view that the section does not apply 
to cases where money is made payable on demand by the promisee. 
In their view the Common I.aw rule would be applicable _to pi‘o- 
missory notes payable on demand. The High Court of Bom- 
bay (A), while disagreeing with the reasoning of the other High 
Courts, has decided that the section has no application to negotiable 
instruments, and that the Common Law rule about payment does 
not apply to negotiable instruments. In the Bombay case the pro- 
. raisor passed a demand promissory note in favour of a person who 
was referred to in the promissory note as of Bombay. The note 
w^s made at Ahmedabad and the promisee at the time was also 
at Ahmedabad. On a smt being filed in the High Court of Bom- 
bay, the question arose whether any part of the cause of action 
had arisen in Bombay; and it was held that there was nothing to 
indicate that the note was payable there. It is submitted that the 
Bombay view is correct. 

Place of performance in pakki adat contracts. — ^In the case of 
/>akki adat agency the place of payment is the place where the 


3S7; 1S7 I.C. 248; A.I.R. 1935 
Bom. 283; Muhammad Esuff Row- 
ther V. M. Hateem & Co. A.I.R. 
1934 Mad. 581; 67 Mad.L.J. 296; 
153 I.C. 111. 

. (It) GrenoM v. Lackmi Narain 
Augurwala (1896) 23 I, A. 119; 24 
Cal. 8. 

(i) .Raman Chetiiyar v. Gopala- 


chari (1908) 31 Mad. 223, at p. 228. 

(;) Srilal Singhania v. Anant Lai 
(1940) 1 Cal. 323; 191 I.C. 52; A. 
I.R. 1940 Cal. 443. 

(k) Jivatlal PratapsM v. Lalbhai 
Putchand Shah A.I.R. 1942 Bom. 
251, approving Subba Narayam 
•Vathiyar v. Ramaswami Aiyar 
(1906) 30 Mad. 88. 
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‘•onstituent resides, unless he has chosen to fix another place by gg. 49 . 51 , 
express direction (/). 

Performance in performance of any 

manner or at time proiiiisc may be made in any manner, or 

prescribed or sane- which the promisee pres- 

tioned by promisee. ^ 

ennes or sanctions. 

Illttsirations. 

(a) B. owes A. 2,000 rupees. A. desires B. to pay the amount to 
A.’s account with C., a banker. B., who also banks with C,, orders tlie 
amount to be transferred from his account to .^.’s credit, and this is done 
by C. Afterwards, and before A. knows of the transfer, C. fails. There 
has been a good payment by B. 

(b) A. and B. are mutually indebted, A. and B. settle an account by 
setting off one item against another, and B. pays A. the balance found to 
be due from him upon such settlement. This amounts to a payment by A. 
and B., respectively, of the sums which they owed to each other. 

(c) A. owes B. 2,000 rupees. B. accepts some of A.’s goods in 
reduction of the debt. The delivery of the goods operates as a part payment 

(d) A, desires B., who owes him Rs. 100, to send him a note for 
,Rs. 100 by post. The debt is discharged as soon as B. puts into the post a 

letter containing the note duly addressed to A. 


Manner and time of performance. — ^This i-ule is elementary, 
K may be doubled whether illustration (c) does not rather belong 
lo s. 63, but no practical difficulty can arise. The facts of illus- 
tration (d) must not be confused with those which have given rise 
to troublesome questions in cases of contracts by correspondence 
(ss. 4 and 5 above). Here a complete contract is assumed to 
exist. It is hardly needful to add that where the request is lo send 
not legal currency, but a cheque or other negotiable instrument, 
this does not imply any variation of the rule that payment by a 
negotiable instrument is conditional on its being honoured on pre- 
sentation within due time (w). 

Payment to an agent, who to the debtor’s knowledge had no 
authority to receive the payment, does not discharge the debtor («). 

Performmice of Reciprocal Promises. 

5 1 . When a contract consists of reciprocal proinis- 
Promisor not bound es to be simultaneously performed, no 
to perform unless promisor need perform his promise un- 
wm^g^to less the promisee is ready and willing to 
perform. perform his reciprocal promise. 

(/) Kedarmal v. Surajmal (1908) Bom. 20S. 

33 Bom, 364. As to the incidents of (m) See Kedannal v. Swajinal 
pakki adat in general, see Kanji v. (1907) 9 Bom.L.R. 903, at p. 911. 
Bhagwmdas (1905) 7 Bom.L.R. 57, (») Mackenzie v. Shib Chmdet 

at p. 65, and s.c. on app. sub nom. Seal (1874) 12 B.L.R. 360. 
Bhagwandas v. Kanji (1906) 30 



292 


THE INDIAN CONTRACT ACT. 


S. 51. Ilhutratioris, 

(a) A. and B, contract that A. shall deliver goods to B, to be paid for 
by B. on delivery. 

A. need not deliver the goods unless B. is ready and willing to pay for 
the goods on delivery. 

B. need not pay lor the goods unless A. is ready and willing to deliver 
them on payment (o) . 

(b) A. and B. contract that A, shall deliver goods to B. at a price to 
' be paid by instalments, the first instalment to be paid on delivery. 

A. need not deliver unless B. is ready and willing to pay the first instal- 
ment on delivery. 

B. need not pay the, first instalment unless A. is ready and willing to 
deliver the goods on payment of the first instalment. 


Simultaneous performance. — ^This section expresses the settled 
rule of the Common Law. To understand the principle rightly, 
we must remember that in a contract by mutual promises the pro- 
mises on either side are the consideration, and the only considera- 
tion, for one another. But the terms of a promise may express 
■or imply conditions of many kinds; and the other party’s per- 
formance of the reciprocal promise, or at least readiness and wil-' 
lingness to perform it, may be a condition. It is obviously immate- 
rial whether it is called a condition or not, if in substance it 
has that effect. To say “ I will pay when you deliver the goods ” 
is more courteous than to say “ If you do not deliver the goods 
in a reasonable time you will not be paid ’ ’ ; but ‘ ‘ when ’ ’ implies 
"if,” and the result is the same. And if it appears on the whole 
from the terms or the nature of the contract that performance on 
both sides was to be simultaneous, the layjr will attach such a con- 
dition to each promise, with the operation laid down in the present 
section. 

Performance of one party’s promise may have to be com- 
pleted or tendered before he can sue on the other’s reciprocal pro- 
mise. In that case it is said to be a condition precedent to the 
right of action on the reciprocal promise. 

Where the performances are intended to be simultaneous, as 
supposed in this section (goods to be delivered in exchange for cash 
or bills, and the like), they are said to be concurrent conditions, 
and the promises to be dependent. Observe that " concurrent con-' 
ditions ai‘e only a modified form of conditions precedent ” (^). 

Promises which can be enforced without showing performance 
of the plaintiff’s own prowjise, or readiness or willingness to per- 
form it, are said to be independent. 

It is doubtful whether these terpis are of much or any real 
use. " The real question, apart from all technical expressions, is 

(ol Chengravelw Chetty & Sons the section is cited, but this illus- 
V. Akarapu Veinkatma &• Sons (1924) tration seems to be overlooked. . 
86 I, C. 299 ; 49 Mad. L.J. 300, where (p) Langdell, Summary, s. 32. 
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"whal in each instance is the substance of the contract ” (gr). But 
the terms cannot be said to be wholly obsolete, and acquaintance 
witli them is necessary for the understanding of the English deci- 
sions. 

In order to apply ihe rule of this section we must know whe- 
ther the promises are or are not “ to be simultaneously performed. ” 
This is a question of construction, depending on the intention of 
the parties collected from the agreement as a whole. Before Lord 
Mansfield’s time the Courts were inclined to hold every promise 
or covenant complete in Itself and independent (r). But in 1773 
Lord Mansfield said that “ the dependence or independence of 
covenants was to be colhcted from the evident sense and meaning of 
the parties ” (y), and similarly Lord Kenyon in 1797: “ Whether 
covenants be or be not independent of each other must depend on 
the good sense of the case, and on the order in which the several 
things are to be done ” (t) ; and such i.s (he modern law. 

There is a distinct question from that of “ condition prece- 
dent,” namely whether failure to perform some parts of a con- 
tract deprives the party in lault of any right to remunciation for 
that which he has performed, and entitles the other to put an end 
to the contract, or is only a partial breach which leaves the con- 
tract as a whole still capable of performance. In dealing with 
cases of this kind it may be very difficult to ascertain the true 
intention of the parties. We have to ” see whether the particu- 
lar stipulation goes to the root of the matter, so that a failure to 
perform it would render tlie performance of the rest of the con- 
tract by the plaintiff a thing different in substance from what the 
defendant has stipulated for, or whether it merely partially affects 
it and may be compensated in damages” (m). Illustration (b) 
suggests, though it does not actually raise or decide, a point which 
has given much trouble, and is not settled either by any of the 
general provisions of the Act, or by any disposition of the chapter 
on the Sale of Goods. If A. fails to deliver the first instalment 
of the goods, or delivers a short quantity, may B. put an end to 
the contract? The better opinion, supported by decisions of the 
Court of Appeal in England and of the Supreme Court of the 
United States (v), is that,Jn the absence of any specific indication 
of a contrary intention, he may. But there are also decisions diffi- 


(g) Per Martin B. Bradford v. 
Witliams (1872) L.R. 7 Ex. 259, 
at p. 261. 

(r) For the history of the change 
see Langdell, Summary, ss. 139— 
143. 

(j) Kingston v. Preston, cited in 
Tones v. Barkley, Doug. 659; Finch, 
3el. Ca. 735, 736. 


(0 Morton v. Lamb (1797) 7 T. 
R. 125; 4 R.R. 395; Finch, Sel. 
Ca. atp. 741. 

(») Per Cur., Bettini v. Gye 
(1876) 1 Q.B.D. 183. 

(v) Honck V. Muller (1881) 7 
Q.B.D, 92; Norrington v. Wright 
(1885) 115 U.S. 189. 


S. 51. 
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'3. 51. cuU to reconcile with this view (w). The Sale of Goods Act, 
1893, s. 31, followed by s. 38 of the Indian Sale of Goods Act, 
1930, has purposely left the point open as ‘‘in each case depend- 
iiif; on tlie terms of the contract and the circumstances of the case.” 

It seems difficult at this day (except as to the unsettled ques- 
tion la.st mentioned, which is confined to the sale of goods by instal- 
ments) to add anything in principle to the modern rule; and Indian 
decisions are, as might be expected, merely illustrative. 

A contract for the sale of shares in ~a company to be trans- 
ferred into the name of the purchaser upon payment of the price 
by him on or before a certain day falls within Uiis section, so that 
transfer of the shares and payment of the'purchase-money should 
be concurrent acts (x). 

Waiver of performance. — ^The section does not, of course, 
give any special remedy to a party who has chosen to perform his 
part without insisting on the reciprocal performance which was 
intended to be simultaneous with his own, as where a seller of 
goods " for cash on delivery ” chooses to deliver the goods with- 
out receiving the price (y). 

Readiness and willingness. — In the case of a contract for the 
sale of shares in a company it is not necessary, in order to prove 
that a vendor was i-eady and willing to perform his part of the 
agreement, that he should be the beneficial owner of the .shares, or 
that ho should tender to the purchaser the final documents of title 
to the shares. It is enough that he should be able and willing to 
constitute the purchaser the legal owner of the shares agreed to be 
sold. Thus, where the vendor tendered to the purchaser share allot- 
meni and receipt papers, and together with each a transfer paper 
and an application paper, both signed in blank by the original allot- 
tee, it was held that the vendor was ready and willing to perform 
his promise (?). But where neither the transfer nor the form of 
application for transfer was offered to the purchaser, nor had the 
vendor any such documents signed by the original allottee in his 


(w) Simpwn v. Crippin (1872) 
L.R. 8 Q.B. 14; Freeth v. Burr 
(1874) L.R. 9 C.P. 208, which de- 
cide.s only that failuie in payment 
for one instalment is not a lepudi- 
ation of llic whole contiact, and to 
that extent is confirmed by The 
Mersey Steel and Iron Co.'s Case 
(1884) 9 App.Ca. 434; see notes on 
these , cases, cited under s. 39, 
above. 

(.r) Imperial Banking and Trad- 
ing Co. V. AUnaram Madhtwji 
(1865) 2 B.H.C. 246; Imperial 
Banking and Trading Co, v. Pran- 


jivandas Harjivandas, 2 B.H.C. 258 

(y) SooUan Chund v. Schiller 
(1878V 4 Cal. 252. The case tinn- 
ed redly on s 39 (sec notes theieon, 
above), and it was not seriously 
arguable that s 51 had anything to 
do with it. 

(s) Imperial Banking and Trad- 
ing Co. V. Atmaram Madhavjt 
(1865) 2 B.H.C. 246. See also 
Parb kudos Pranjivandas v. Ramlal 
Bhagirath (1866) 3 B.H.C. 69, 
where " share receipts ” with appli- 
cations for transfer were tendered to 
the purchaser. 
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possession, it was held that the vendor could not be said to be ready 
and willing to perform his promise, as the allottee bad 
it in his power to decline to complete the contract tintil 
he had executed the transfer and the application papers (a). Fur- 
ther, it is not necessary to prove readiness and willingness that the 
vendor should have made an actual tender to the purchaser of the 
transfer deed (6). Nor is it necessary that the vendor should have 
the shares in his possession continuously from the date of the 
contract down to the time of performance. If a party bound to do 
an act upon request is ready lo do it when it is required he will 
fully perform his part of the contract, although he might happen 
not to have been ready had he been called upon at some anterior 
period (c). But wherd the purchaser before the day fixed for deli- 
very gives notice to the vendor that he will not accept the shares, 
or Avhere he has absconded or is so financially embarrassed that he 
could not have paid for them if they had been delivered, the ven- 
dor is exonerated from giving proof of his readiness and willing- 
ness to deliver the shares (d). Similarly as to goods, it is a still 
more elementary proposition that a vendor may be ready and wil- 
ling to deliver without having the goods in his actual custody or 
possession ; it is enough if he has such control of them that he can 
cause them to be delivered (le). And where the vendor of goods 
repudiates the contract on being called upon for delivery it is 
enough for the purchaser to prove that be was ready and willing 
to cariy out his part of the bargain, and had made preparations 
with the object of having the money ready in hand to pay for the 
goods on deliveiy This section does not require him to shovf that 
he made an actual tender of the money (/) . But a mere demand 
for delivery of goods without payment or tender is not evidence of the 
buyer being ready and willing to pay on delivery (g). 

Where goods are sold for “ cash on delivery,” and the ven- 
dor delivers a portion of the goods, and the purchaser offers to 


(o) Jivraj Megji v. Ptmlion 
(186S) 2B.H.C. 2S3. 

(6) Imperial Banking and Trad- 
ing Co, V, Pranjivmdas Harijivon- 
das (186S) 2 B.H.C. 258. 

(c) Jivraj Megji v. Pottlion 
(1865) 2 B.H.C. 253, 256; Magan- 
bhoi Ilemchand v. Manchabkai Kal- 
lianchand (1866) 3 B.H.C. 79, 86. 

(d) Dayabhai Dipchmd v. Manik- 
ial VrijblmkaH (1871) 8 B.H.C. A. 
C. 123; Emil Adolf Zippel v. Kapur 
& Co. A.I.R. 1932 Sind 39; 139 
l.C. 114 (purchaser absconding); 
Jagannath v. Aaron & Co. (1940) 
Rang. 593; 191 l.C. 766; A.I.R. 
1940 Rang. 284 (purchaser financi- 
ally embarrassed) . 


(e) Kanwar Bhan-Sukha Nand v. 
Ganpat Rai-Ram Jiwan (1926) 94 
l.C. 304; A.I.R. 1926 Lah. 318. 

(/) Shriram v. Madangopal 
(1903) 30 Cal. 865. See Indian 
authorities summed up in Gane.^h 
Dal-Ishar Dos v. Ram Nath (1927) 
9 Lah. 148, 163—165; 111 l.C. 498; 
cp. Kidar Nath Bekari Lai v. 
Shimbhu Nath Nandu Mai (1926) 
8 Lah. 198; 99 l.C. 812; A.I.R. 
1927 Lah. 176. 

(g) And the want is not supplied 
by the fact, if so it was, tliat the 
seller was not ready and willing lo 
deliver’ Chengravelu Chetty & Sons 
V. Akarapu Venkanna & Sons (15Q4) 
49 Mad.L.J. 300 ; 86 l.C. 299. 


S. 51, 
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Ss, 51, 62, pay the price thereof if certain cross'claitns set up by him are 
adjusted, it cannot be said that he is not ready and willing to per- 
form his promise, so as to entitle the vendor to i-efuse delivery of 
the remaining goods (h). 

liioi’dinate delay on both sides is evidence of the contract 
being abandoned, and, if that inference is drawn, the contract is 
enforceable by neither party (i). 

Averment of performance. — ^According to the Common Law 
rules of pleading, where a contract consists of reciprocal promises 
to be simultaneously performed, neither party to the contract can 
maintain an action without averring a performance, or an offer to 
perform, on his own part (/) ; but the necessity for such specific 
averment has been abolished in England for more than half a 
century, and now no averment at all of the performance of con- 
ditions precedent is x-equired in the first instance in either Eng- 
land (k) or India. The English rule of practice has been repro- 
duced here in the Code of Civil Procedure, 1908 (?) . 

S2. Where the order in which reciprocal promises 
are to be performed ts expressly fixed 

Order oi perCoim- contract, they shall be perform- 
ance of reciprocal , . , j < l j 

promises. 6" that order ; and, where the order 

is not expressly fixed by the contract, 

they shall be performed in that order which the nature of 

the transaction requires. 

Illustrations. 

(a) A. and B. contract that A. shall build a house for B. at a fixed 
price. A.'s promise to build the house must be performed before B.'s 
promise to pay for it. 

(b) A. and B. contract that A. shall make over his stock in tiade to 
B. at a fixed price, and B. promises to give security for the payment of the 
money. A.'s promise need not be performed until the security is given, 
for the nature of the transaction requires that A. should have security before 
he delivers up his stock. 


This section is founded on the same English authorities as 
s. SI, and on similar reasons, and does not appear to require any 

further commentary (w) . The case of Edridge v. R. D. S’ethna (w), 

*- - - - ■ — 

(it) Sooltan Chund v. Schiller R.R. 2S2. 

(1878) 4 Cal. 255. (?) See Order VI, r. 6. 

(i) Pearl Mill Co. v. Ivy Tan- (hi) Elementary illustration (cer 
Hgry Co, [1919] 1 K.B, 78. tain payments to precede grant of a 

(/) 2 Sm.L.C. 9, IS (13th ed.). lease): Anant Bharthi v. Sami 
(fe) R.S.C., Order XIX, r, 14; Singh (1928) 26 All.L.J. 492; Hi 
2 Sm.L.C. 16. Under the old rule I.C. 793; A.I,R. 1928 All. 360. 
it was enough to aver substantial (») (1933 ) 60 I.A. 368; 58 Bom 
readiness and willingness: Rawson 101; 36 Bom.L.R. 127; 146 I.C 
V. Tohnson (1801) 1 East. 203; 6 739; A.I.R. 1933 P.C. 233. 
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to which reference was m^de in Uie commentary on s. 39, is an Ss. 62, 53 
instance of the order of performance being fixed by the nature of 
the transaction. 

153 When a contract contains reciprocal promis- 

Liabiiit of art party to the contract pre- 

prevOThng ^ 60^00 vents the other from performing his 
which contiact is to promise, the contract becomes voidable 
take eflfect. Option of the party so prevented; 

and he is entitled to compensation from the other party 
for any loss which he may sustain ih consequence of the 
non-performance o’f the contract. 

Illustration. 

A. and B. contract that B. shall execute certain woik for A. for a 
thousand rupees. B. is leady and willing to execute the work according!}, 
but A. prevents him from doing so. The contract is voidable at the option 
of B. ; and, if he elects to rescind it, he is entitled to recovei fioin A. 
compensation, for any loss which he has incurred by its non-perfoimaucc. 


Impossibility created by act of party. — ^This is in substance 
, the rule not only of the Common Law, but of all civilised law (o). 
No man can complain of another’s failure to do something which 
he has himself made impossible. The principle is not confined to 
acts of direct or forcible prevention, which are neither frequent nor 
probable, but extends to default or neglect in doing or providing 
anything which a party ought under the contract to do or provide, 
and without which the other party cannot perform his part. A 
man agrees to sell standing wood; the seller is to cut and cord it, 
and the buyer to take it away and pay for it. The seller cords 
only a veiy small part of the wood, and neglects to cord the rest ; 
the buyer may detei'mine the contract and recover back any money 
he has paid on account. 

This was an entire contract; and as by the defendant’s 
default the plaintiffs could not perform what they had undertaken 
to do, they had a right to put an end to the whole contract and 
recover back the money that tliey had paid under it; they were 
not bound to take a part of the wood only ” {p). 

If the prevention by default goes only to one particular term 
or condition of the contract, the party so prevented from fulfilling 
that term or condition is entitled to treat it as fulfilled, and insist 
on payment or other reciprocal performance accordingly ; or if there 
was an agreed penalty in the contract for non-fulfilment, or an 
option to rescind the contracl, the other party cannot take advan- 

(o) See the rule applied in Mac- from Scotland. 

Ifeojp V. Dick (1881) 6 App. Ca. 251, (p) Giles v. Edwards (1797) 7 

by the House of Lords on an appeal T.R. 181; 4R.R. 414. 

?8 
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Ss. 63, b4. tage of it. Especially is this the case with stipulations as to the 
time of completion. " If the parly be prevented, by the refusal 
of the other contracting party, from completing the contract with- 
in the time limited, he is not liable in law for the default ” (g). 

A railway contractor ordered a steam excavating machine, to 
be capable of digging a certain quantity of material in a working 
day, and it was agreed that he was to be bound to accept it only 
if it performed this on a fair trial at the place where it was to be 
used. After a partial trial the contractor said the machine had 
failed, and refused to accept or pay for it. The maker contended 
that the contractor had himself failed to provide the conditions for 
a fair trial. This view of the facts was adopted by the Court, 
and both the Court below and the House of Lords held, as a 
consequence in law, that the buyer, having by his own fault pre- 
vented the application of the test agreed upon, must accept and 
pay for the machine as if the test had been satisfied. As to the 
original duty of the buyer to secure the conditions for a fair trial. 
Lord Blackburn laid down this general rule: — 

“ Where in a written contract it appears that both parties 
have agreed that something shall be done which cannot effectually 
be done unless both concur in doing it, the construction of the con- 
tiact is that each agrees to do all that is necessary to be done on 
his part for the carrying out of that thing, though theie may be no 
expre.ss words to that effect. What is the part of each must depend 
on circumstances ” (r) 


When a contract consists of reciprocal pro- 
mises, such that one o f them cannot be 
performed, or that its performance can- 
not be claimed till the other has been 
performed, and the promisor of the pro- 
mise last mentioned fails to perform it, 
such promisor cannot claim the per- 
formance of the reciprocal promise, and must make com- 
pensation to the other party to the contract for any loss 
which such other party may sustain by the non-perform- 
ance of the contract. 


Effect ol defaoU as 
to that promise which 
shotild be first pei- 
formed, in contiact 
ronsisting of recipro- 
cal promises 


Illustrations. 

(a) A. hires B.'s ship to take in and convey Iiom Calcutta to the 
Mauritius a cargo to be provided by A., B. receiving a certain freight foi 
itf conveyance. A. does not provide any cargo foi the ship. A. cannot 


Robots v. Bihv Commis- Parke B. at p. 649. 
sioners (1869) L.H. 5 Q.P. 310, (r) Maikay v. Dick (1881) 6 

329; Holme v. Guppy (1838) 3 M. App. Ca. 251,263. 

& W. 387 ; 49 R.R. 647; see Per 
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claim the performance of B.’s promise, and must make compensation to B. 54 . 
for the loss which B. sustains by the non-performance of the contract, 

(b) A. contracts with B. to execute certain builders’ work for a fixed 
price, B. supplying the scaffolding and timber necessary for the work. B. 
refuses to furnish any scaffolding or timber, and the work cannot be exe- 
cuted. A. need not execute the work, and B. is bound to make compen- 
sation to A. for any loss caused to him by the non-pcrformance of the 
cont) act. 

(c) A. contracts with B. to deliver to him, at a specified price, certain 
merchandise on board a ship which cannot arrive for a month, and B. engages 
to pay for the merchandise within a week fioin the date of the contract. 

B, does not pay within a week. A.’s promise to deliver need not be 
performed, and B. must make compensation. • 

(d) A. promises B.^ to sell him one hundred bales of merchandise, to 
be delivered next day, and B. promises A. to pay for them within a month. 

A. does not deliver according to his promise. B.’s promise to pay need 
not be performed, and A. must make compensation. 

[P. owes N. a sum of money, payable in annual instalments, under a 

compromise decree. P. mortgages land to S. on the terms that S. shall 

have possession for a certain term of years and employ the mortgage money, 
which, in fact, is not paid to P., in discharge of the annual instalments. 

S. fails to pay the instalments. P. Iiecomis entitled to redeem his land 

forthwith Sanwaley Prasad v. Sheo Sarup (1926) 2 Luclc. 279 ; 98 I.C. 

770; A.I.R. 1927 Oudh 12.] 


Default of promisor in first performance. — This section com- 
pletes the declaration of the principles explained under s. h. In 
practice the difficulty is to know whether the promises in the case 
in hand are or are not “ such that one of them cannot be per- 
formed,” etc. One waj' in which the test is expressed in English 
authorities is that, if a plaintiff has himself broken some duty 
under the conli-act, and his default is such that it goes to the whole 
of the consideration for the promise sued upon, it is a bar to his 
suit, but if it amounts only to a partial failure of that considera- 
tion, it is a matter for compensation by a cross-claim for 
damages (J). 

Where a contract between a shipoiwner and a charterer was 
contained in the following words, Hooper s. to arrive after com- 
pletion of two country voyages for London on notice in May or 
June,” and the .shipowner gave notice after the vessel had com- 
pleted one voyage only, and the charterer refused to ship the goods, 
it was held, in a suit by the shipowner for damages for breach of 
the contract, that the defendant was tmder the circumstances justi- 
fied in refusing to perform his promise (f)- Garth C.J. put the 
decision on the ground that the clause ” after completion of two 


(s) See the observations of the 
Privy Council in Oxford v. Provaitd 
(1868) L.R. 2 P.C. 135, 156. In 
Vairavan Chetliar v. Kaumppa 
Mtidoliar A.I.R. 1925 Mad. 10^; 
86 I.C. 436; the only question was 


whether a certain voucher, held to 
be notliing more, varied the obvious 
effect of the contract. 

(0 Fleming v. Koegler (1878) 
4 Cal. 237. 
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Ss. 64, 55. country voyages” was used to indicate to the charterer the time 
when the ship would be ready, and that it was as essential a part 
of the contract as any other more direct stipulation as to time (m). 
Markby J. based his judgment on the fact that this clause consti- 
tuted a material part of tlie description of the vessel, and that 
the ship offered not having completed two country voyages, but 
only one such voyage, did not answer the description in the con- 
tract {v). From either point of view the above clause formed a 
condition precedent to the performance of the contract by the ship- 
owner, and the case would thus seem to fall under this section, 
though there is no refe^'ence to it in the judgments. Where the 
condition relates to a supposed existing state of facts, as in BeJin 
V. Bumess (w), it is not so easy to find the'most appropriate sec- 
tion of the Act; but tbe words of s. 18, sub-s. (3), appear sufficient 
to cover such a case. In Sinison v. Virayya (x) the defendant 
agreed to sell to the plaintiffs 5,000 bags of gihgelly seed to be 
delivered within a specified time. TWo-thirds of the price was 
paid in advance, and it was stipulated that the defendant should 
give notice to the plaintiffs as instalments of 1,000 bags were 
ready for delivery — and that the plaintiffs should pay the balance 
of proportionate price- on each instalment when ready for delivery. 
No delivery was made within the stipulated time, and after the 
expiration of that period the defendant delivered 3,000 bags to the 
plaintiffs. The plaintiffs did not pay the proportionate price on 
those bags when ready for delivery, though required by tlie de- 
fendant, and the defendant thereupon rescinded the contract, and 
declined to deliver the remaining bags. In a suit for damages by 
the plaintiffs for non-delivery, the Court held, following Freeth v. 
Burr (y) and distinguishing Withers v. Reynolds («), that the 
contract was an entire one, and that, the payment by the plaintiffs 
not being a condition precedent to the preparation of the remain- 
der for delivery, the defendant was not justified in rescinding the 
contract. See the commentary on s. 51, above. 


SS. When a party to a contract promises to do a 
certaiii thing at or before ,a specified 
time, or certain things at or before- 
specified times, and fails to do any such 
thing at or before the specified time,, 
the contract, or so m|uch of it as has 
not been performed, becomes voildable at the option of the 


Effect ofi failure to 
perform at fixed 
time, in contract in 
which time is essen- 
tial . 


(«■) Ibid.,, at p. 247. 

.(w) lb.., at p. 2S1. From this 
point of view the case was like Behn 
V. Bumess (1863) 3 B. 8e S. 7S1; 
124 R.R, 794, where the description 
of a ship in a charter-party as " now 
in the port of Amsterdam ” was held 


to be " a substantive part of the con- 
tract” amounting to a condition. 

(w) Supra. 

(a:) (1886) 9 Mad. 3S9. 

(y) L.R. 9C.P. 208. 

(s) (1831) 2 B. & Ad. 882 ; 3& 
R.R. 782. 
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promisee, if the intention of the parties was that time S. 56. 
should be of the essence of the contract. 

If it was not the -intention of the parties that 
Effect of such fai- time should be of the essence of the con- 
lure when tune is not tract, the contract docs not become void- 
‘ able by the failure to do such thing- at 

or before the specified time; but the promisee is entitled 
to compensation from the promisor for any loss occasio- 
ned to him by such failure. 

If, in case of <a contijact voidable on account of the 
promisor’s failure to perform his pro- 
Effect of accept- i^jise at the time agreed, the promisee 
at time other thaii accepts performance of such promise at 
that agreed upon. any time Other than that agreed, the pro- 
misee cannot claim compensation for, any 
loss occasioned by the non-performance of the promise at 
the time agreed, unless, at the time of such acceptance, he 
gives notice to the promisor of his intention to do so ('a). 

Time-^hen of essence of contract. — In England accidental 
delays in the completion of contracts for the sale of land -within 
the time named are frequent by reason -of unexpected dfficulties in 
verifying the seller’s title under the veiy peculiar system of Eng- 
lish real property law. Sharp practice Avould be unduly favoured 
by .strict enfoi-ccraent of clauses linuling the time of completion, 
and accordingly Courts of Equity have introduced a presumption, 
chiefly, if not wholly, applied in cases between vendors and pur- 
chasers of land, that time is not of the essence of the coptract. 

But this presumption will give way to proof of a contrary inten- 
tion by express words or by the nature of the transaction. 

The Privy Council has observed that this section does not 
lay down any principle, as regards contracts to sell land in India, 
different from those which obtain under the law of England (&). 

Under that law equity, which governs the rights of the parties in 
cases of specific performance of contracts to sell real estate, looks 
not at the letter but at the substance of the agreement in order to 


(a) “This clearly means that the 
promisee caimot claim damages for 
non-performance at the original 
agreed time, not that he cannot 
claim damages for non-pcrforraancc 
at the extended time": Muhammad 
Habib Ullah v. Bird & Co. (1921) 
48 I. A. 175, 179 ; 63 I.C. 589; A. 
I.R. 1922 P.C. 178. Agreement 


to postponement of performance for 
am unspecified time operates as ex- 
tension for a reasonable time: *5. p. 
180. The dispute in the courts be- 
low had been mainly on the facts. 
.S.C. 43 All. 257. 

(6) Jumshed v. Bnrjarji (1916) 
43 I. A. 26; 40 Bom. 289 ; 32 I.C. 
246. 
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ascertain whether the parties, notwithstanding that they named a 
specific time within which completion was to take place, really and 
in substance intended more than that it should take place within 
a reasonable time. Specific performance of a contract of that nature 
\v ill be granted, although there has been a failure to keep the dates 
assigned by it, if justice can be done between the parties, and if 
nothing in (a) the express stipulations of the parties, (b) the 
nature of the property, or (c) the surrounding circumstances 
make it inequitable to grant the relief. An intention to make time 
of the essence of the contract must be expressed in unmistakable 
language (c) ; it may be inferred from what passed between the 
parties before, but not after, the contract is made. The period 
fixed for completion in the Privy Council case above referred to 
was two months. Requisitions on title were made by the pur- 
chaser and were not complied with by the vendor, who subse- 
quently claimed to be entitled to put an end to the contract, be- 
cause the purchaser had failed to complete within the stipulated 
time. The purchaser having brought a suit* for specific perform- 
ance against the vendor, their Lordships held, applying the prin- 
ciples above stated that there was no intention that time should be 
of the essence of the contract, and the purchaser was entitled to 
specific performance (d). An option to repuixhase (being an ex-'~ 
ceptional provision for the seller’s benefit) must be exercised 
strictly within the time limited (e). 

There is no place, however, in meixantile contracts for the 
presumption that time is not of the essence of the contract (/) ; 


(c) Swryamrayanaiiwrlhi v, S'. 
(192S) 48 Mad.L.J. ISO; 85 I.C. 
521; A.I.R. 1925 Mad. 211, is use- 
less as reported, the terms not be- 
ing stated. Kishen Prasad v. Kmj 
Behari Lai (1925) 24 All.L.J. 210; 
91 I.C. 790; A.I.R. 1926 All. 278 
(teims of compromise decree) is 
more to the purpose. Bum & Co., 
Ltd. V. Thakur Sahib of Morvi 
State (1925) 30 C.W.N. 145; 90 
I.C. 52; A.I.R. 1925 P.C. 188, is 
a decision on a very special contract 
id) Jantshed v. Burjorji, supra, 
note (6), followed in Mahadeo 
v. Narain (1919—20) 24 C.W.N. 
330; 57 I.C. 121; Sadiq Hussam v. 
Anup Singh (1923) 4 Lah. 327 ; 76 
I.C. 91; A.I.R. 1924 Lah. 151; 
Kanshi Ram v. Baij Nath (1926) 
98 I.C. 890. 

(e) Samapuri Chettiar v Siidara- 
samchariar (1919) 42 Mad. 802; 
Maung Wala v. Maung Shvie Gon 
(1923) 1 Rang. 472; 82 I.C. 610; 
A.I.R. 1924 Rang, 57. In Sham- 


bhiilal V. Secretary of State A.I.R. 
1940 Smd 1; 189 I.C. 785; it was 
said thal the inclusion of clauses 
providing for extension of time in 
rertam contingencies and for pay- 
ment of a fine or penalty for each 
day or week during which the con- 
tract remains uncompleted after 
a specified date is inconsistent with 
lime being of the essence of the con- 
tract. This seems too broadly 

stated. If the “fine” or “penalty" 
be an agreed measure of compen- 
sation for delay then clearly time 
would not be of the essence; but 
otherwise, if it be intended to have 
a coeicive effect, the question wiH 
depend on the construction to be 
placed on the terms of the contract 

taken as a whole. Cf. Bwjorji 

Shapurji v. Madhavlal Jesu^bhai 

(1934) 58 Bom. 610; 36 Bom.L.R. 
798; 152 I.C, 575; A.I.R. 1934 
Bom. 370. 

if) Reuter v. Sola (1879) 4 C. 
P.D. 239, 249, per Cotton L.J. 
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indeed the Supreme Couil of the United Slates has laid it down S. 56. 
broadly that “ in the contracts of merchants time is of the 
essence ” (g). This is especially so as to shipping contracts. 

As to the sale of goods, " unless a different intention appears by 
the contract, stipulations as to time of payment are not deemed to 
be of the essence of a contract of sale. Whether any other stipu- 
lation as to time is of the essence of the contract or not depends 
on the terms of the contract ” (It). Generally it is to be observed 
that in modern business documents men of business are taken to 
mean exactly what they say. “ Merchants are not in the habit 
of placing upon their contracts stipulation^ to which they do not 
attach some value and importance” (i). Parties to mercantile 
contracts, therefore, ednnot rely upon the present section to save 
them from the consequences of unpimctuality. Thus where the 
defendant agreed to deliver his elephant to the plaintiff for khedda 
operation (to capture wild elephants) on 1st October, 1910, and 
the defendant subsequently obtained an extension of the time till 
the 6th October, but did not deliver the elephant till the 11th- 
October, it was held that the very circumstance that the defendant 
asked for extension of the time showed that lime was intended 
to be of the essence of the contract, and that the plaintiff was 
therefore justified in refusing to accept the elephant on the lltb 
October and was entitled to damages for breach of the contract (j) . 

Where a contract for the sale of goods provides for delivery to 
be taken by the buyer within a specified peiiod, and reserves libertj' 
to the seller, if delivery is not taken within the fixed period, to 
sell the goods on the buyer’s account and at his risk, the mere 
fact that the contract contains a clause that after the expiry of 
that period the goods shall remain at the buyer’s risk will not take 
the case out of the general rule that in mercantile contract time 
is of the essence of the contract (ft). A.gain, on a sale of goods 
notoriously subject to rapid fluctuations of market price, the time 
of delivery is of the essence (1). , 

Either party’s general right to have the contract performed 
within a reasonable time according to the circumstances is, of 
course, unaffected by the fact of time not being of the essence ; 


"Wliere both parties are engai^ed ip 
business and articles arc purchased 
by one party from the other party 
for business purposes, I am clearly 
of opinion that the transaction falls 
within the term 'mercantile trans- 
action*”: Lucknow Automobiles v. 
Replacements Parts Co. A.I.R. 
1940 Oudh 190 I.C. SS4. 

(p) Norriiigton v. Wriqht (1885) 
115 U.S. 189. 

(ft) Sale of Goods Act, 1893, s. 10 
(t) Lord Cairns in Bowes v. 


Shand (1877) 2 App. Ca. 455, at 
p. 463. 

(/) Bkudar Chandra v. Bettr 
(1915) 22 Cal.L.J. 566 ; 33 I.C. 

(ft) Delhi Cloth Mills Co., Ltd. 
V. Kanhia (1913) Punj. Rec. no. 
80, p. 285. 

(/) Balaram, &c., Firm v. Go- 
vinda Chetty (1925) 49 Mad.L.J. 
200 ; 91 I.C. 257; A.I.R. 1925 Mad. 
1232. 
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S. 56. aiiO in case of timioccssaty delay by one parly the other may give 
him notice fixing a reasonable lime after the cxpii-ation of which 
he will treat the conli-act as at an end (m) ; and where there has 
been inordinate delay on both sides, it may be inferred that the 
contract has been abandoned, although no such notice has been 
given (n). Also parties may bind themselves to use special dili- 
gence in completion, without naming any particular date, for 
example, by the words “ as soon as possible,” which means with- 
in a reasonable time, with an undertaking to do the thing in the 
shortest practicable lime, according to the usual course of properly 
conducted business (o). 

The section applies to all cases of reciprocal promises, in- 
cluding contracts for the sale of goods whether the property in the 
goods sold has or has not passed to the purchaser. Thus in a 
Calcutta case (p) where time was of the essence of the contract, 
and the vendor rescinded the contract, it was contended for the 
buyer that, the property in the goods sold having passed to him, 
this section did not apply, and the vendor was not entitled to put 
an end to the contract, but that his only remedy was to resell the 
goods under s. 107. It was held that s. 107 declared only one of 
the remedies which the vendor had on breach of the contract by 
the purchaser, and that the vendor was entitled to' the benefit of 
s 55. 

It would seem that the provisions of this section apply to con- 
sent decrees ((f) 

” T/iu contract becomes voidable at the option of the pro- 
misee.” — ^A. agrees to sell and deliver 6 candies of cotton to B. 
on 12th July, 1909. A. fails to deliver the goods on 12th July. 
On 4th September, 1909, B. writes to A. stating that df A. failed 


(m) Stickney v. Kcehte fl9l51 
A.C. 386. Cases of this class do 
not really come witlim the present 
section, as obscived m Burn & Co. 
V. Thakur Shaheb Sree Lukh- 
dirjee (1923) 28 C.W.N. 104; 
83 I.C, 260; affimed 90 T.C. 52; 
A.T.R. 1925 P.C. 188. On the 
other hand a party to a contract m 
which time is of the essence may be 
entitled to relief against forfeiture 
of payments already made, on pio- 
per terms, although not entitled to 
specific performance; Steedvian v. 
Drinkle (1916) A.C. 275 (J.C.); 
MuhammM Habib Ullah v. Bird & 
Co. (1921) 48 LA. 175; 43 All. 257; 
63 I.C. 589; A.I.R. 1922 P.C. 178 
(«) Pearl Mill Co. v. Ivy Tan- 
iiery Co. fl919] 1 K.B. 78. All flie 
circumstances must, of course be 


consideied. 

(o) Hydraulic Engineering Co, 
v. McIIaffie (1878) 4 Q.B.D. 670, 
673; see Teju Kaya & Co, v. 
Gangji Nensey &■ Co, (1933) 57 Bom. 
292 ; 34 Bom.L.R. 1629; 142 I.C. 
381; A.I.R. 1933 Bom. 71. 

(p) Buldeo Dots v, Hovae (1880) 
6 Cal . 64 . 

(q) See Bhagvaut Gopal v. Ap- 
paji (1916) 18 Bom.L.R. 803; 
Parbhu Pain v. Jhalo Kuer (1917) 
2 Pat.LJ. 520, 522; 42 I.C. 408; 
Shanker Gakhaum v. Ratanji Premii 
(1923) 47 Bom. 607 ; 79 I.C. 226; 
A.I.R. 1923 Bom. 441; Burjorji 
Shapiirji v. Madhavlal Jesingbhai 
(1934) 58 Bom. 610; 36 Bom.L.R. 
798; 152 I.C. 575; A.I.R. 19.14 Bom. 
370. 
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to the cotton within a wedc, he will claim damages accord- Ss. 95 56 

mg to the xnarket rate at the date of the letter. A. takes no 
notice of this letter, On 3rd October. 1909, B. writes another 

^ •' failed to deliver the goods, he 

would claim damages on the footing of the market rate at the 
a e o e second letter. B. is not entitled to damages on that 
tooLmg, but to the difference between the contract rate -and the 
market r^e on 12th July, 1909, the latter being the date of the 
breach. The present section does not enable a promisee to keep 
alive a broken contract in the hope of being able to recover heavier 
damages for its breach. It is immaterial that no notice was given 
by A. to B, that the contract was at an end (r). 

Agreement to do S©. An agreement to do an act 
impossible tict. impossible in itself is void. 

A contract to do an act which, after the contract is 
made, becomes impossible, or, by reason 
of some event which the promisor could 
not prevent, unlawful, becomes void 
when the act become^ impossible or un- 


Contract to do syit 
afterwards becoming 
impossible or unlaw- 
ful. 


lawful. 


Where one person has promised to do something which 
he Icnew, or, with reasonable diligence, 

ios?throS non-pS ^nd which the pro- 

formance of act misee did not know to be impossible or 
imown to be impos- unlawful, such promisor must make 
compensation to such promisee for any 
loss which such promisee sustains through the non-per- 
formance of the promise ( j) . 

Illustrations. 


(a) A, agrees with B. to discover treasure by magic. The agreement 
is void. 


(b) A. and B. contract to marry each other. Before the time fixed 
for the marriage, A. goes mad. The contract becomes void. 

(c) A. contracts to marry B., being already married to C., and being 
forbidden by the law to which he is subject to practise polygamy. A. must 


make compensation to B. for the loss 
of his promise. 

(f) Mutthaya Maniagaran v. 
Lekkn (1914) 37 Mad. 412; 14 I C 
2SS. _ - 

(i) This section was elaborately 
discussed in Hussainbhoy Karimji v. 
Haridas (1927) lOS I.C. 319; A.l. 
R. 1928 Sind 21, with comparison of 
English autliorities on frustration. 
The case itself was simple; contract 


caused to her by the non-performance 


for delivery by ship within limited 
time, shipping not procurable by 
reason of war requisition. The 
section does not, of course, enable a 
party to take advantage of impossi- 
bility caused by his own default: 
Beiiarasi Prashad v. Mohinddin 
Ahmad (1924) 3 Pat. 581; 78 I.C, 
723; A.I.R. 1924 Pat. 586, 
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s.'se. : ^ (d) A. contracts to take in cargo for B. at a foreign port. A.'s 

Government afterwards declares war against the country in which tlie poft 
is situated. The contract becomes void' when war is declared. 

(e) A. contracts to act at a theatre for six montlis in consideration of 
a sum paid in advance by B. On several occasions A. is loo ill to act. The 
contract on those occasions becomes void. , 


Impossibility in general.— Nothing resembling this section has 
been found among the materials known to have been used by the 
framers of the Act. It varies the Common Law to a large extent, 
and moreover the Act lays down positive rules of law on questions 
which English and American Courts have of late more and more 
tended to regard as matters of construction 'depending on the true 
intention of the parties. English authorities, therefore, c&n be of 
very little use as guides, to the literal application of this section. 
The tendency, however, is to follow their spirit. 

With regard to the first paragraph, the result is the same as 
in England. In the Common Law we may say* that parties who 
purport to agree for the doing of something obviously impossible 
must be deemed not to be serious, or not to understand what tliey 
are doing; also (but less aptly) that the law cannot regard a pro- 
mise to do something obviously impossible as of any value, and such 
a promise is therefore no consideration. Impossible in itself ” • 
seems to mean impossible in tlie nature of things (f). The case 
of perfoimance being, at the date of the agreement, impossible by 
reason of tlie non-existence of the subject-matter of the contract has 
been dealt with under the head of Mistake (s. 20, above). 

The second paragraph has the effect of turning litpited excep- 
tions into a general rule. By the Common Law a man who promises 
without qualification is bound by the terms of his promise if he is 
boimd at all. If the parties do not mean their agreement to be 
unconditional, it is for them to qualify it by such conditions as they 
think fit.- But a condition need not always be expressed in words ; 
there are conditions which may be implied from the nature of the 
transaction; and in certain cases where an event making perform- 
ance impossible “ is of such a character that it cannot reasonably 
be supposed to have been in.^the contemplation of the contracting 
parties when the contract was made ” («) performance or further 
performance of the promise as the case may be, is excused. On 
this principle a promise is discharged if, without' the prqmisor's fault. 


(t) In earlier editions of Sir W, 
Anson's book, a promise to go to 
Rome in a day is given as an ex- 
ample of an impossible promise; in 
later editions the example is a pro- 
mise to go round the world in a day ; 
but future editors may have to. go 


further still. 

(m) Baily v. De Crespigny (1869)- 
L.R. 4 Q.B.' at p, 185; Reilly v, 
The King [im\ A.C. 176. Con- 
trast Maritime National Fish, Ld, 
V. Ocean Trawlers Ld, [1934] A.C. 

S24. 



IMPOSSIBILITY OF PERFORMANCE. 


307 


(1) performance is rendered impossible by law (m) ; (2) a speci- 
fic subject-matter assumed by the parties to exist or continue in 
existence is accidentally destroyed or fails to be produced (v) , or an 
event or state of tinngs assumed is the foundation of the con- 
tract does not happen or fails to exist, although performance of 
the contract according to its terms may be literally possible (w) ’; 
(3) the promise was to perform something in person, and the pro- 
misor dies or is disabled by sickness or misadventure (.*•). 

In the last-named class of cases a disabled promisor must give 
the best practicable notice to the promisee, and the promisee has 
the reciprocal right of rescinding contract if it is a continuing 
contract and the disability makes it as a whole impossible of per- 
formance, though some part might afterwards be performed; this, 
. on the ground not of breach of contract, which there has not been, 
but that the consideration has failed. In such a case the promisor 
catinot show that he was ready and willing to perform his pro- 
mise (y). These rules have no bearing on cases where the par- 
ties have contemplated and provided for the contingency. In such 
cases the Court has only to construe the terms of their agree- 
ment (a). 

Having regard to the unqualified language of the Act, it seems 
useless to enter at more length on the distinctions observed in 
English' law. The illustrations do not, indeed, appear to go be- 
yond English authority, but this cannot detract from the generality 
of the enacting words. There is no reason to suppose that a 
broad simplification of the English rules was not intended, nor does 
it appear that any inconvenience has ensued or is to be expected. 
It is to be observed, on the other hand, that some of the English 
cases could not be decided in the same way under this section with- 
out straining* the language. H. agreed to hire the use of K.’s 
rooms in London on the days of 26th and 27th June, 1902, for 
'the purpose of seeing the intended coronation processions. By 
reason of the King’s illness no procession took place on either of 
those days. It was held that K. could not recover the balance of 
the agreed rent, as the taldng place of the processions "was re- 


(«) Ibid. 

(w) Taylor v. Caldwell (1863) 3 

B. & S. 826; 129 R.R. S73; Howell 

V. Coupland (18?6) 1 Q.B.D. 

258; Kimjilal Mamhardas v. Durgor- 
prasad Debiprosad (1919 — ^20) 24 

C. W.N, 703 ; 58 I.C. 761. 

(i») Krell V. Henry [1903] 2 K. 
B. 740, C.A. But failure of a con- 
dition which the parties did not 
know of, and therefore cannot have 
regarded as material, will not dis- 
charge the contract :.B/oeA6Mni Bob- 
Co. V. T. W. Allen & Sons 


[1918] 2 K.B. 467, C.A. On the 
English view of tlie whole matter 
see the rewritten chapter on “ Con- 
ditions, and herein of Frustration" 
(ch. vii.) in Pollock on Contract, 
11th ed., which merits the close at- 
tention of all students of law, 

(x) Robinson v. Davison (1871) . 
L.R. 6 Ex. 269. 

(y) Poussard v. Spiers & Pond ' 
(1876) 1 Q.B.D. 4-10. 

(n) Elliott V. Crutchley [1904] 

1 K.B. 565, C.A., alErmed m H, 

L. [1906] A.C. 7. 


S. 56. 
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S. 66. 


garded by both contracting parties as the foundation of the con- 
tract" (o). Here it remained quite possible for K. 'to lease the 
use of the rooms to H., and for H. to use them; k was only 
the object of the act contracted for that had failed, ank tlrat ob- 
ject was not mentioned in the contract itself, though I# took the 
rooms in consequence of seeing an announcement jjpsted up in them 
that windows to view the coronation processions were to be let. 
In India such a case would, perhaps, fall more appropriately under 
s. 32. Illustration (a) raises a curious little question. If A. 

agrees with B. to discover by magic a treasure supposed to be 

buried within certain limits at a spot not exactly known, and, after 
performing magic rites, does by good fortune discover the treasure, 
and A. and B. both believe that the magic vjas efficacious, can A. 

recover any reward from B.^ and if so, under the agreement by 

rejecting the specification of, means to be employed as immaterial, 
or under s. 70 of the Act, or how otherwise? 

Stoppage of work by strike. — ^A strike of the workmen em- 
ployed in executing work und» a contract does not of itself make 
performance impossible for the purpose of this section (6). 

Frustration of Adventure — War conditions. — The English 
rules as to discharge of contracts by “ frustration of adventure ” 
(a term chiefly used in shipping cases, with " frustration of vo- 
yage " as a synonym) have been applied in new directions since the 
war of 1914. A fiul account is impracticable here (c). Recent 
authority, however, has made it clearer than ever that the literal 
possibility or otherwise of executing the agreement according to its 
terms is not an adequate test; it has to be considered whether per- 
formance according to the true governing intention of tire parlies 
remains possible (d)./But a temporary interruption (such as re- 
quisition of a ship for transport of troops.) doe.s not necessarily 
determine the contract’ (e). However, the extension •of the former 


McNair, Legal pffecls of War 
(Cambridge Univ. Press, 1920). The 
law of "frustration" is very fully 
discussed in Joseph 'Constmtine S. 
S. Line v. Imperial Smelting Corpn, 
[1942] A.C. 154 and the judgments 
especially of Lord Wright and Lord 
Porter deserve to be carefully 
studied. 

(d) , Where goods were seized as 
prize and then released and tran- 
shipped and arrived two years late, 
it was held that the .arrival was not 
such as was contemplated by the 
parties: Gowri Shankar Agarwalla 
V. H. P. Moitra (1921-2) 26 C.W. 
N. 573; 70 I.C. 379; H'orlock v. 
Beal [1916] 1 A.C. 487. 

(e) Tamplin S. S. Co. v. Angl'o- 
Mexican &c. Co. [1916] 2 A.C. 
397. It may do so if the contract 


(a), Krell v. Henry [1903] 2 K.B. 
740. In Chandler <•. Webster [1904] 
1 K.B. 493, it had been held that 
payments already made could not be 
recovered back; but this case, often 
criticized, was finally overruled by 
the House of Lords in Febrosa 
Spolka Akcyjna v. Foirbaim Lawson 
[1943] A.C. 32, so far as regards 
cases where by reason of the frus- 
trating event; there has been a total 
failure of consideration; but see now 
Law Reform (Frustration of Con- 
tracts)^ Act; 1943, and notes to s. 65, 
♦njro. 

f (h), Hari Lamtnan y, Seey, of 
State (1927) 52 Bom. 142; 108 I.C. 
19; A.LR. 1928, Bom. 61. 

(c), For details see Webber, Effect 
of War on Contracts (1940) and 
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rules by Krell v. Henry (/) now stands as applicable to contracts S. 66. 
of all sorts within limits not yet thoroughly defined, as McCardic 
J. has pointed out in a careful analysis (^). There is no general 
rule (as suggested by some dicta) that it does not apply to a 
sale of unascertained goods (h). 

Frustration^by Total or Partial Prohibition. — In a state of 
war many conti-acts are affected by performance or further per- 
formance becoming wholly or in part unlawful. This may be under 
the general rules against intercourse with the enemy, or may be the 
result of express executive orders issued under powers of emer- 
gency legislation. In principle the questiomis the same that we have 
noted above, whether j:he new state ^ things is such as the parties 
provided for or contemplated, and'^hether further performance, 
so far as the prohibition is not total, or when it is removed, would 
really be performance of the same contract. Compulsory suspen- 
sion of an engineering contract on a large scale, in order to direct 
the labour to producing munitions of war, has been held to dis- 
charge the contractors {i).j So, too, a contract to deliver goods 
may be frustrated by emergency regulations restricting trans- 
port (;’). Where goods, the subject of a specific contract of sale,’ 
in which the property had not yet passed to the buyer, were law- 
fully taken for the public service, the seller was excused from 
delivery (k). But a continuing contract is not discharged by a 
prohibitive regulation which may be determined or varied during 
the war and leaves a substantial part of the contract capable of 
execution (/). Where after a contract has bpen made a notifica- 
tion regulating retail prices is passed and that notification 
does not make the^ performance of the contract impossible 
or unlawful, the parties are not discharged from the contract (w). 

It must not be assumed that the consequences of a contract be- ^ 
ing discharged for any of the above-mentioned reasons will be the 


is for shipment within a limited time 
and within that time no other ton- 
nage can be found at a proper port: 
Benoit v. Prudhomtne (1924) 48 
Mad. 538; 87 I.C. 681; A.I.R. 1925 
Mad. 626 (really on the construction 
of im express force inajeure clause). 
Cp. Httssainbhoy Karimji v. Hari- 
das (1927) 105 I.C. 319; A.I.R. 
1928 Sind 21. 

(/) Sw/ira, note (o). 

Ig) Blackburn Bobbin Co. v. T. 
W. Allen & Sons [1918] 1 K.B. 
540, 545. Aflfd. in C.A. [1918] 2 K. 
B. 467. 

(A) Re Badische Co., etc. [1921] 
2 Ch. 331, 381, per Russell J. In 
this case the effects of war on con- 
tracts lawfully made in time of peace, 


the performance of which would or 
might involve intercourse w'ith ene- 
mies, are elaborately discussed. The 
facts do not admit of summary state- 
ment. 

(«') Metropolitan Water Board v. 
Dick Kerr & Co. [1918] A.C. 119. 

(/) Saiinadhi Citndayya v. Sub- \ 
hayya (1926) 51 Mad.L.). 663; ^ 
I.C. 459; A.I.R. 1927 Mad. 89. 

(fe) Re ShiptOH, Anderson & Co. 
and Harrison Bros. & Co. [1915] 3 
K.B. 676. 

(/) LeistoH Gas Co. v. Leiston- 
cvni-Siecwell Urban Council [1916] 

2 K.B. 428, A.C. 

(w) Sarada Prosad v. Bhut Nath 
(1941) 2 Cal. 78; 45 C.W.N. 660; 
A.I.R. 1942 Cal. 291. 
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S, 56. same in India as they would have been in England ; see on s. 65 
below. 

“ Becomes impossible.’ —The Indian decisions mei-ely illus- 
trate what amounts to supervening impossibility or illegality within 
the meaning of the second paragraph. 

In a suit for damages for breach of a contract against a Hindu 
father to give his minor daughter in marriage to the plaintiff, it 
was held that the performance of the contract had not become im- 
possible simply because the girl had declared her unwillingness to 
mai'ry the plaintiff, and the defendant had declared that he could 
not compel her to change"her mind (wjl ) . In the course of the judg- 
ment the Court said: “ The act is neither impossible in itself, nor 
impracticable in the ordinary sense of the term. . . . Though physical 
force cannot for one moment be thought of, it is no doubt the 
duty of defendant according to the terms of his contract to use to 
the utmost his persuasive powers and his position as parent in 
order to induce his daughter to be married.” It may perhaps be 
doubted whether, in view of the change in social conditions and 
the greater measure of freedom conceded to women at the present 
day in matters affecting their marriage, the ratio deddendi in this 
case would now be approved. The decision itself however might 
be upheld on another ground; for, if a man chooses to answer for 
the voluntary act of a third person, and does not in terms limit his 
obligation to using his best endeavours, or the like, thei'e is no 
reason in law or justice why he should not be held to warrant his 
ability to procure that act (m). Similarly, where the parties to a 
suit agreed that the plaintiff and his younger brother were to exe- 
cute a sale deed within a week conveying the property in , dispute 
in the suit to the defendant for a certain sum, and, in default, the 
suit was to be dismissed, it was held that the younger brother’s 
refusal to join in executing the deed did not make the performance 
of the agreement by the plaintiff Impossible within the meaning 
,of this section (o). An agreement to sell a specified quantity of 
dhotis to be manufactured at a particular mill “to be taken deli- 
very of as and when the same may be received from the mills,” 
cannot be read as meaning “ if and when,” especially when a time 
is named for the completion of delivery; and the failure of the 
mills to produce the goods is no excuse. The doctrine of frustra- 
tion does not extend to the case of a third person on whose work 
the defendant relied preferring to work for some one else during 
the material time (/>). Where A. agreed to cultivate indigo for B. 


(wl) Purshotamdas Tribhovandas 
V.' Purshotamdas Mangaldas (1896) 
,21 Bom. 23. 

(m) Ste observations of Lord 
Porter in Joseph Constantine S. S. 
Line V. Imperial SntelHng Corpn, 


[1942] A.C. 1S4, at pp. 203^: 
(1941) 2 A'll.E.R. 16S. 

(a) Rangaswami v. Trisa Maistry 
(1907) 17 Mad.L. J. 37. 

(/») Hurmmdrai Fulchand v. Prag- 
das Budhsen (1922) SO I.A. 9: 47 
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for a certain number of years in certain lands- of which A. was a 
sub-tenant and subsequently during the continuance of the contract 
A. lost possession of the lands, as his immediate landlord failed 
to pay rent, and was in consequence ejected, it was held that the 
case came within the provisions of the second paragraph of this 
section, and that the mere fact that A. might have paid up the rent 
and thus saved the land and himself as his tenant from ejectment 
did not make the event such an one as A. could have prevented (g) . 

In a Bombay case (r), the defendant, who was a stone con- 
tractor, agreed to pay to Ae plaintiff Rs. 329 per month for one 
year for permission to the defendant to blast stones and carry on 
the work of quarrying on plaintiff’s land. It was also agreed that 
the defendant should obtain at his own expense the necessary license 
for blasting stones. At the time of the agreement the defendant 
had a license from the authorities, but it expired ’during the term 
of the agreement, and the authorities refused te renew it; the 
defendant thereupon declined to pay the rent for the unexpired 
period of the agreement. In a suit by the plaintiff for the rent 
it was held that the question was one of construction, and that, 
looking at the nature of the contract, it must be taken to have been 
the intention of the parties that the monthly payment .should only 
be payable so long as quarrying was permitted by the authorities, 
The present section was considered to have nothing to do with the 
case (j). Obviously the performance did not become impossible, 
as there was no agreement to blast any stone at all. 

Commercial impossibility. — ^The impossibility referred to in 
the second clause of this section does not include what is called 
commercial impossibility. A contract, therefore, to supply freight 
cannot be said to become impossible within the meaning of that 
clause merely because the freight could not be procured except at 
an exorbitant price (f)- So a contractor for bridge tolls has no 
legal claim for compensation against tlic District Board if a con- 
.siderable part but not the whole of the traffic is prohibited by a 
Government ordinance («), or if. floods make it impossible to use the 
bridge for a substantial part of the contract period (v). 


Bom. 344 i 72 I.C. 48S; A.I.R. 1923 
P.C. 54; see also Bhailal v, Kal- 
yanrai (1921) 23 Bom.L.R. S47; 45 
Bom. 1222 ; 63 I.C. 952, and cases 
collected in Esekiel Abraham v. Ram- 
jusrav (1921) 33 Cal.L.J. ISI; 63 
I.C. 267. In the principal case it 
was suggested that the mills had 
been requisitioned by the Govern- 
ment, which might have been a good 
defence, but there was no evidence 
of this. 

(g) Jnder Pershad Singh v. 
Campbell (1881) 7 Cal. 474. • 


(r) Goculdas Madhavji v. Narstt 
Yenkuji (1889) 13 Bom. 630. 

(j) Ibid., at p. 635, Sargent C. 
J. arg. 

(<) Karl Etilmger v. CItagandas 
(1916) 40 Bom, 301, 310—311; 33 
I.C. 205. • 

(h) D.B,, South Kanara v. Sem- 
thappa Naick (1924) 86 I.C. 362. 

(v) Sankaran v. District Board, 
Malabar A.I.R, 1934 M.id. 85; 66 
Mad.L.J. 108; 147 I.C. 964. Cf. 
Gurdit Singh v. Secretary of State 
A.I.R. 1931 Lah. 347; 130 I.C. 772. 


S, 66. 
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S 56, “ Becomes unlawful.” — ^By a contract made with the plaintiffs 

the defendants agreed to carry from Bombay to Jcdda in their 
steamer 500 pilgrims who were about to arrive in Bombay from 
' Singapore in the plaintiffs’ ship. The pilgrims arrived in Bom- 
bay, but the defendants refused to receive them on board their 
steamer on tHe ground that during the voyage of the plaintiffs’ 
ship to Bombay there had been an outbreak of small-pox on board, 
and that the pilgrims had been in close contact with those who had 
been suffering from the disease, and that tlie performance of the 
contract had under the circumstances become unlawful, having re- 
gard to the provisions of s. 269 of the Indian Penal Code, 1860. 
That section provides that whoever unlawfully and negligently 
does any act which is, or which he Icnows or has reason to believe 
to be, likely to spread the infection of ^.ny disease dangerous to 
life, shall be punished with imprisonment. It was held that the 
carrying of the pilgrims in the defendants’ steamer would not have 
been in contravention of any law or regulation having the force 
of law, nor would it have been a negligent act on their part to do 
so, and that s. 269, therefore, did not apply, and that the defend- 
ants were bound to perform the contract (w) . 

Certain later statutory enactments further define the effect 01 
the present section. The Specific Relief Act, 1877, s. 13, provides 
(with abundant caution, see commentary thereon in its place below) 
that, notwithstanding anything contained in s. 56 of the Contract 
Act, a contract is not wholly impossible of performance because a 
portion of its subject-matter, existing at its date, has ceased to exist 
at the time of the performance. The Transfer of Properly Act, 
1882, s. 108, provides as to property let on lease, that if by fire,, 
tempest, or flood, or violence of an army or of a mob or other 
irresistible force, any material part of the property be wholly des- 
troyed or rendered substantially and permanently unfit for the pur- 
poses for which it was let, the lease shall, at the option of the lessee, 
be void. 

Refund. — ^Where a contract, after it is made, becomes impossi- 
ble, the part)' who has received any advantage under it is bound 
to restore it to the other party under s. 65 below. A. buys freight 
from B. for 2,500 bales of co'tton on a ship belonging to B. to be 
carried from Bombay to Grenoa. The freight is paid-in advance 
and the goods are put on board the ship. While the ship is still 
lying in the harbour, the export of cotton to Genoa is prohibited 
by orders of the Government, and the voyage is abandoned. A. is 
entitled under s. 65 to recover from B. the freight paid in advance. 
This right is not affected even if B. is a common carrier (,r). 
Similarly, where a contract becomes unlawful owing to the out- 

(jui)' Bombay and Persia Steam (x) Boggiemo & Co, v. The Arab 
NdmgaHon Co, v. Rubatiino Co. Steamers Co., Ltd. (1916) 40 Bom. 
(1889) 1436111.147. . S29; 33 -T.C. S36; followed, 
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break of Avar, either party is entitled under s. 65 to recover from 
the other any deposit made by him as a security for the due per- 
formance of the contract (y). 

Dealings with Enemies. — Since 1914 the question has often 
arisen whether a contract lawfully made before the war comes 
within this section on the ground that performance or complete 
performance would involve dealing (s) with enemies and therefore 
would be unlawful under s. 23. . 

The governing principle was laid down hi a case arising out 
of the Crimean War by Mr. Justice Willes: “As to the mode 
of operation of war upon contracts of affreightment made before, 
but which remain undkecuted at, the time it is declared, and of 
which it makes the further execution unlawful or impossible, the 
authorities establish that the effect is to dissolve the contract, and to 
absolve both parties from further performance of it ’’ (o)*. In 
practice we have to ascertain whether the further execution of a 
given contract has become unlawful as involving dealing with ene- 
mies, or otherwise, or in a judicial sense impossible i and this is not 
always easy. Declaration of war is regularly accompanied by a 
Royal Proclamation against trading with the enemy. This appears 
to be only in affirmance of the common law ; it may, however, and 
commonly does contain relaxations and dispensations. After a de- 
claration of war a contract may stand dissolved on the ground 
now under consideration although both parties are British subjects. 
One British fimr contracted with another to sell goods, deliverable 
to the buyer or assigns in Hamburg ci.f. (&) for payment at L.ivei- 
pool in exchange for shipping documents. The goods were shipped 
in June, 1914, for Hamburg in a German ship; the bill of lading 
provided that questions arising under it were to be decided there 
by German law. On 5th August, the day following the declara- 
tion of w^ar, the ship having put in, it was stated, at a neutral port, 
the sellers tendered the documents and the buyers refused them. 
Held, that delivery according to the contract would have been against 
the King’s proclamation, as being delivery to residents in enemj 
country, and therefore the refusal was good (c). 


Horliah v. Jmioo Hasson (1925 ) 49 
Mad. 200 ; 91 I.C. 780; A.I.R. 
1926 Mad. 175. 

(ji) Textile Manfg, Co,, Ltd. v. 
Solomon Brothers (1916) 40 Bom. 
570; 33 I.C. 353. 

(«) “Trading" is too narrow: “a 
declaration o£ war imports a prohi- 
bition of commercial intercourse and 
correspondence with the inhabitants 
of the enemy’s country " : judgment 
of Ex. Ch. per Willes J., Esposito 
V. Bowden (1857) 7 E, & B. at p. 

40 


779; 110 R.R. at p. 823. 

(а) Esposito V. Bowden 7 E. & 
B. at p. 783; 110 R‘.R. at p. 825. 

(б) That is, the contract price in- 
cluded cost, insurance and freight. 
For a statement of the nature of 
c.i.f. contracts, see per Hamilton .1 . 
(afterwards Lord Sumner) in Bid- 
delt V. E, Clemens Horst [1911] 1 
K.B. 214, atp. 220. 

(c) Duncan Fox & Co. v. Sch- 
rempft & Bcmke [19151 1 K.B. 365. 
Cf. Russell J.’s judgment in the 


S. 6« 
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66. This authority has been followed in Indian cases where the 

facts were varied by the goods being despatched, or intended so to 
be, not to Germany but from Germany to India. We have the sim- 
ple case of a cai'go shipped from Hamburg to India, bill of lading 
tendered after British proclamation, refusal of tender justified (d), 
the goods having become enemy property at the outbreak of war. 
Another straightforward example is that of a consignment sold by 
the Madras agent of an enemy firm: the buyer accepted a draft 
for the price, and demanded first the documents and then the goods 
on arrival at Madras : the agency was held to have been determined 
by the declaration of w|ir, so that no contract was ever formed (e). 

A less simple question is “ whether whgn, before the outbreak 
of war, goods have been sold by one English firm to another on a 
c.i.f. contract and shipped on a German ship to a neutral port, the 
teller after the outbreak of the war is entitled to tender, in one 
case the German bill of lading, in the other case the German bill 
of lading and the German policy of insurance, and claim the 
price?” (/), The exact legal point as slated in the Court of Appeal 
is “ upon whom the loss is to fall where documents which were 
originally valM have become invalid before they were ten- 
\/ dered ” (g). vlt is decided in England that the documents the buyer 
i.s bound to accept are effective shipping clocimicnts, and not «uch 
as are only evidence of a contract now dissolved by one party hav- 
ing become an alien enemy. Special terms might throw this risk 
on the buyer", but the usual terms of a c.i.f. contract do not. This 
ruling has been followed in India. Tn Marshal & Co. v. Nagin- 
chand (h) goods were shipped to Bombay under a c.i.f.c.i. con- 
tract from a German port and on board a German ship before the 
declaration of war : the vendor, a Glasgow firm, drew a bill of ex- 
change upon the purchaser on 9lh November, 1914, which was 
accepted in Bombay (i). The bill became payable on 12lh January, 
1915, and the vendor sued lor the amount. He was held not 
entitled to recover, as the bill of lading had ceased to be an opera- 
tive legal document before it was tendered and Ihe'^ongideration 
for the acceptance of the bill of exchange had, therefore, failed. 

Where, on the other hand, a German seller’s draft on the buyer 
at 30 days’ sight was drawn, purchased by British subjects In 


Badische Co.'s Case [1921] 2 Qi. 
331, 373 sQg. 

(d) Nissim Issac v. Hajt Suht- 
mti (1916) 40 Bom. 11; 28 I.C. 433. 

(e) Soorihingje v. Mahomed 
(1917) 32 Mad.L.J. 146; 40 I.C. 
526. 

if) Scrutton J., Schneider & Co. 
V. Bvrgeit & Newsam [1915] 2 K. 
B. 384 at p. 385. 

(fl) Swinfen Eady L.J., Karberg 


A Co. V. Blythe, Green, Jourdain 
& Co. [1916] 1 K.B. 495, 504. 

{h) (1916) 42 Bom. 473 ; 37 I.C. 
644. 

(t) It is not clear from the re- 
port whether the bill of lading was 
tendered to the purchaser at the time 
of acceptance or subsequently, nor 
whether he ever got the bill of 
lading. 
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London, and presented and accepted at Bombay before the war, • S. 56. 
the buyer wa.s held bound to pay (/). The case was complicated by 
the defendants’ contention that the acceptance was qualified by the 
condition that the plaintiffs, when Icndenng the documents to ilie 
defendants, should put them in a position to get deliveiy of tlie 
goods (fe), and that this could not be lawfully performed. Now in 
point of fact the ship carrying the goods reached Bombay just 
before the outbreak of war, left Bombay to avoid capture and took 
shelter in the neutral port of Marmagoa, where she was lying at 
the date of suit brought, and under a proclamation of December, 

1914, British consignees were free to take delivery of goods from 
enemy ships in neutral ports. Thus both branches of the defence 
failed: actual payment* of the bill, from one British subject to an- 
other, at the due date and after declaration of war, was of course 
in no way unlawful. 

In Abdul Raaac v. Khandi Row (1) a contract was made in 
August, 1914, after the outbreak of war, -between merchants at 
Ambur and importers of German dyes whereby the latter (de- 
fendants) agi-eed to sell and deliver to the former (plaintiffs) cer- 
tain casks of dye already shipped from Germany, i-^s the defend- 
ants could not lawfully talce up and pay for the goods, they could 
not lawfully agree to sell and deliver them to the plaintiffs (m). 

The case has another aspect, perhaps of more interest. The Ger- 
man S.S. Barenfels carrying the dyes in question was captured 
in October. 1914, and taken into Alexandria for condemnation and 
subsequently condemned as prize of war in September, 1915 (»). 

In the meantime the defendants got the goods released on payment 
of double the invoice value, agreeing to treat it as their sale 
price in case of their eventual condemnation. It was held (o) that 
the condemnation by the Prize Court related back to the date of 
seizure and divested the ownership of the goods as from that date. 

'The goods, therefore, came to the defendants as purchasers from 
the Crown and they were not bound to deliver them to the plaintiffs. 


(/) Motishanv & Co. v. The Mer- 
cantile Bank of India (1917) 41 Bom. 
566; 37 I. C. 2S8. 

(k) It is difficult to see how this 
could be maintained ; but, as pointed 
out by Scott 'C.J., that question, 
would have been .governed by the 
Negotiable Instruments Act. 

0) (1918) 41 Mad. 225; 40 I.C. 
851. 

(w) Karberg & Co. v. Blythe, 
Green, Jourdain fr Co, [1916] 1 K. 
B. 495. It was unsuccessfully con- 
tended that there was an absolute 
contract for the delivery of goods 
answering the description even if no 
such goods arrived by a ship named 


(the report is not too clear as to 
this argument) . 

(n) The Prize Court in Egypt 
held in the same case, that where a 
German firm consigned g^oods to ' a 
British firm at Colombo, drew on 
that firm for the price, and discount- 
ed the draft with a British bank, all 
this before the war, acceptance of 
the draft after the war by the buyers 
was an act of trading with the 
enemy: see Campbell on the Law of 
War and Contract, 175, 187. We 
agree with Mr. Campbell that this 
goes too far. 

(o) Following The Odessa [1916] 
A.C. 153. 
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Ss. 66, 67. ^ In Madhoram y. ScH (p) we have a rather peculiar .state .of 
facts. The contract was between two Calcutta firms for sale of 
steel bars “ c.i.f., i.e., free Hoogly,” by .shipments in June, July, 
August, 1914. Goods were shipped under this contract {q) from 
Antwerp per S.S. Stcinlurm, a German ship which was at sea vrhen 
war was declared; she carried a general cargo for Madras, Cal- 
cutta and Chittagong. The ship was captured by a British cruiser 
and taken to Colombo for adjudication. The Prize Court con- 
demned the vessel but released .the cargo, and the gemds v\ ere 
brought to Calcutta, the place Avhere the goods were to be deli- 
vered under the original contract by tlie Sieinturm, under an order 
of the Prize Court made by arrangement with the Government of 
Ceylon, which provided for deliveiy to consignees on payment of 
. further freight and expenses. The purchasers were held not en- 
titled to delivery of the goods from the vendors. The voyage from 
Colombo to Calcutta was in no sense a continuation of the original 
voyage in fulfilment of the contract of affreightment which was 
dissolved by the outbreak of the war; the voyage was broken up 
by capture so as to cause a complete defeasance of the undertaking, 
i/ ” The original bills of lading would be of no avail whatever, unless 
■ the consignee complied with the conditions imposed by the Prize 
Court” (f). Thus there was a new voyage under new condi- 
tions, and delivery of the goods according to the' original contract 
had become impossible, and the plaintiffs' suit failed, altliough tlie 
goods had been delivered in the Hoogly from the same ship in 
which they were despatched, and were in the defendants' control. 

SV. Where i>efsons reciprocally promise, firstly, to 
Reciprocal promise ^lo Certain things whifch’ are legal, and, 
,to do things legal, secondly, Under specified circumstanc- 
ed also other things Certain Other things -which are 

' ■ illegal, the first set oE promises is a con- 

tract, but the second is a void agreement. 

rilustrafion. 

A. and B. agree that A, shall sell B. a house lor 10,000 rupees, but 
that if B. uses it as a gambling house, he shall pay A. 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to 
pay 10,000 rupees for it, is a contract. 

The second set is for an unlawful object, namely, that B. may use the 
house as a gambling house, and is a void agreement. 


(/>) (1918) 45 Cal. 28; 28 I.C. 

m. 

'(g)'’rhe terms were, not payment 
against documents, but 45 days’ cre- 
dit after delivery of- the goods: this 
variation did not alter the mitnre of 


the contract; apparently, the only 
real difference between the parties 
related to payment of various char- 
ges. 

(»■) Per Mookerjee J., 45 Cal. 28, 
at p. .58. 
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Scope of the section. — ^It is not easy to see what this and the gs 57-59. 
following section really add to s. 24 (see the commentary thereon 
for explanation of the principle), or why they are inserted here; 
but they are plain enough. 

This section applies to cases where the two sets of promises 
are distinct. When the void part of an agreement can be properly 
separated from the rest, the latter does not become invalid; but . 
when the parties themselves treat transactions, void as well as 
valid, as an integral whole, the Court also will regard them as 
inseparable, and wholly void (^). 

Compare s. 16 of the Specific Relief Act (below), which de- 
clares the application of a similar but more extensive principle to 
specific performance. 

S8. In the case of an alternative promise, one 
Alternative pro- branch of whicli is legal and the other 
mise, one branch be- illegal, the legal branch alone can be 
.ing illegal. enforced. 

Illustration, 

A. and B. agree that A. shall pay B, 1,000 rupees, foi which B, shall 
afterwards deliver to A. either rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the 
opium. 


Quaere whether, under the terms of this section, in case B. h.ns 
offered and A. has accepted smuggled opium as in performance of 
the agreement, A. can still have an action against B. for failure 
to deliver rice. It urould seem tlial A., being in pari delicto, can- 
not sue; for he could not malte out his case without showing an 
illegal transaction to which he was a party (t). The point does not 
seem likely to arise in practice. 


AppmpruaMm of Pioyments. 


Where a debtor, owing several distinct debts 
^ to one person, makes a navmenl to him- 

Application of pay- n i — i i i. — 

ment where debt to either With express int imation, or un- 

be discharged is indi- der’Circum.-.tances nnpliapg 

pITyment' is'lo be applied ro tlie’dis'^arge 

of some pa rticular debt, the paynignb, tfacce ptecl, m ust 

be applied accordingEEH v— 


(r) Davlatsing v Panda (1881) 
9 Bom. 176. See also Poonoo Bibee 
V. Fyee Buksh (1874) IS B.L.R, 
App. S, and Meherally v. Saker- 


hanoohai (1905) 7 Bom.L.R. 602, at 

p. 606. 

(t) Sec Taylor v. Chester (1869) 
L.R. 4Q.B. 309, 314. 
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Illustrations. 

(a) A. owes B., among oilier debts, 1,000 rupees ujwn a promissory 
note, which fails due on the 1st June. He owes B. no other debt of that 
amount. On the 1st June A. pays to B. 1,000 rupees. The payment is to he 

- applied to the discharge of the promissory note. 

(b) A. owes to B., among otlier debts, the sum of S67 rupees. B. 
writes to A. and demands payment of this sum. A. sends to.B. S67 rupees. 
This payment is to be applied to the discharge of the debt of which B. had 
demanded payment. 


Appropriation of Pa 3 rment 8 . — ^In England “ it has been con- 
sidered a general rule Since Clayton’s , («) that when a debtor 
maiccs a payment he may appropriate it to aeiy debt he pleases, and 
the creditor must apply it accordingly ” (v). 


Debt. — ^Where money is paid by a debtor to his creditor with 
express intimation that the payment is to be applied to his dis- 
charge of some particular debt, and it is received and appropriated 
on tliat account, it is not in the power of the creditor, without the 
assent of the debtor (not merely of one out of several who pays on 
behalf of all) («;), to vary the effect of the transaction by altering 
the appropriation in which both the debtor and the credicor ori- 
ginally concurred. The same rule applies to payment of Govern- 
ment revenue (.*■). But where there is no appropriation by consent, 
the question has aidsen whether the provisions of .ss. 59 — 61, re- 
lating to the appropriation of payments, which apply t<) the case 
of debts, apply to arrears of revenue payable to Government. 
Maclean C.J. expressed the opinion that ss. 59 — 61 of this Act 
do apply to transactions in relation to the realisation of land reve- 
nue (y) . The point has been before the Privy Council, but it was 
not 'decided, as the case was one of appropriation by mutual con- 
sent, their Lordships simply observing that those sections miphi 
perhaps have had a bearing upon the case, if the parties had not 
by their own actions placed the matter beyond doubt (it). As 
to road-cess payable under the Public Demands Recovery Act (a), it 
has been held to be a debt within the meaning of this section, so 


(«) (1816) 1 Mer. S72, at p. 608; 
15 R.R. 161, at p. 166. 

(») Per Blackburn J., City Dis- 
count ‘Co. V. McLean (1874) L.R. 
9 C.P. 692, 700. 

(at) The creditor, if he accepts a 
payment so made with a direction as 
to its application, must follow the 
direction at once; he is nO't free to 
suspend action and then vary the 
applic^ition by an agreement with 
that joint debtor alone; Foster v. 
Chetty (192+) 2 Rang. 204 ; 82 I.C. 
6S8. It is hard to see how the con- 
'trary can have been seriously ar^ed. 


{a-) Mahomed Jan v. Ganga 
Bishun Singh (1910) 38 I. A. 80; 38 
Cal. 537, in reversing S.C. 33 Cal. 
1193. 

(y) Jogendta Mohan Sen v. Uina 
Nath Guha (1908) 35 Cal. 636. 

(a) Mahomed Jan v. Ganga Bis- 
hun Singh (1910) 38 I. A. 80, 84; 
38 Cal. 537, 541, See further Das- 
harathi Ghose v. Khondkar Abdul 
Homan (1927) 55 Cal. 624; lOS 
I.C. 15; A.I.R. 1928 Cal. 68; de- 
cided on another point. 

(o) Beng. Act I of 1895; see 
now Beng. Act III of 1913. 
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that the collector has no authority to appropriate payments made Ss. 59 60 
in liquidation of specific arrears of road-cess towards previous 
arrears (6). 

Several distinct debts. — ^This section deals only with the case 
of several distinct debts, ,and does not apply where there is only 
one debt, though payable by instalments. Thus, where the 
amount of a decree was by consent made payable by five annual 
instalments, it was held that the decree-holder was not bound to 
appropriate the payments to the specific instalments named by the 
judgment debtor (c). The amount declared to be due for prin- 
cipal, interest and costs in a mortgage suit ilnder O. 34, r. 4, con- 
stitutes but one debt; k cannot be regarded, as consisting of two 
debts, one on account of principal and interest and the other on 
a'ceount of costs (d). 


©O' Where t he debtor has omitted to intimate and 
. r . there are no other circumstances indicat- 

Apphcation 01 pay- . . — — ; — • 

ment where debt to lu g to whicn debt the payment ts to be_ ^ 

‘|>®^.^«charged is not applied, the Cr editor may apply it^t hiV 
® ■ di scretion to any l awful debt actually- * 

du e and uavable to him from tHTdebtor. whether its m- . 
mvery is nr is no ^harred by the law in force for the time . 
h eing'aTto the ijn Th^tnn of -suits. ^ 

Creditor’s right to appropriate . — “ If the debtor does mot 


make any appropriation at the time when he makes the payment 
the right of application devolves on the creditor,” and he may 
exercise that right until the very last moment, and need not declare 
his 'intention in express terms (e) ; he may, indeed, exercise that 
right even when he is being examined at the trial of the case (f). 
This is, no doubt, the rule of English law, and it was assumed to 
be the law under the Contract Act by the High Courts of Calcutta, 
Bombay, Madras, Lahore, and Patna {g). A decision of the High 


(b) Nandm Missir v. Lola Har- 
aih Narain (1910) 14 C.W.N. 607. 

(c) Pasal Husain v. Jiwan AH 
(1906) All.W.N. 135, followed, 
Harkisoiidas v. Hariman (1927) 
104 I.C. 673; A.I.R. 1927 Bom. 
479. 

(d) Jagannath v. Jhunta (1914) 
12 All.W.N. 645. Jia Ram v. 
Sulakkan Mai (1941) Lah. 740; 196 
I.C. 625; A.I.R. 194} Lah. 386. 

(e) Lord Macnaghten in Cory 
Bros. & Co, V. Owners of the 
"Mecca" (1897) A.C. 286, 293; 
followed In Manisty v. Jameson 


(1925) 5 Pat. 326 ; 94 I.C. 273; A, 
I.R. 1926 Pat. 330. 

(/) Seymour v. Pickett [1905] 1 
K.B. 715. The head note in Jiban 
Ram V. Sagartnal A.I.R. 1933 Pat. 
267, wrongly credits the Court with 
saying that the creditor can appro- 
priate "even to the last moment, 
before bringing the suit". The 
Court only said “to the last mo- 
ment.” 

(g) Anierchand Sr Co. v. Rant' 
das (1914) 38 Bom. 255, 264-265 ; 21 
I.C. 343 (the case was taken in ap- 
peal to the Privy Council [43 I. A. 
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S. 60. Court (if Allahabad (/i) that an appropriation of payment by tlie 
creditor must be made at the time of receiving the money was 
(overruled by a later decision of a Full Bench of the same Court, 
which lield that the appropriation could be made at any time up to 
judgment (i). The matter has now been concluded by a decision 
of the Privy Council (/) in which after referring to the provi- 
sions of s. 60 their Lordships said: “ This is the same rule as 
that laid down as English law by the House of Lords in Cory Bro- 
thers S' Co. V. Owners of Turkish Steamship, Mecca (k), and under 
it the creditor has a right to appropriate a payment by the debtor to 
the principal or to the interest of the same debt. There is no obli- 
gation upon the creditor to malce the appropriation at once, though 
when once he has made an appropriation and communicated it to 
the debtor he would have no right to appropriate it othei-wise (c/. 
per Lord Herschell in Cory’s case). Lord Macnaghten’s language 
in that case is equally applicable under ‘ss. 60 and 61 of the Indian 
Contract Act: ‘ Where the election is with the creditor, it is al- 
ways Tiis intention express or implied or presumed, and not any 
rigid rule of law that govcitis the application of the money’ ” (1). 

It is impossible to define the circumstances which may be held 
to indicate a special intention (m). Where the caHier in date 
of two debts is of a different kind and specially secured, ir will not 
be presumed that a payment made without express directions was 
intended to he on accoimt of the earlier one («)-. 

When a debtor passed two 'mortgage bonds to his creditor, one 
of which carried interest payable with rests, and the other carried 


104; 40 Bom. 630; 35 T.C. 954], but 
the judgment of the High Couit on 
this point was not challenged in 
argument) ; Mwiisauii Mudali v. 
Penimal Mudali (1919) 37 Mad. L. 
J. 367 : 52 I.C. 950; Bishm Per- 
kash V. Siddigue (1916) 1 Pat.L. 
J. 474; 35 I.C. 375; Relu Mat v. 
Ahmad (1925) 7 Lah. 17; A.I.R. 
1926 Lah. 183; 92 I.C. 947; Kunja- 
mohan v. Karumhanta (1933) 60 
Cal. 1265; 149 I.C. 262; A.I.R. 
1934 Cal. 40. 

(h) Kundan Lai v. Jaganath 
(1915) 37 All. 649 ; 30 I.C. 92. 

(i) CajratH Singh v. Kalyan Mol 
(1935) 58 All, 791; 166 I.C. 423; 
A.I.R. 1937 All. 1 [F.B.] (but no^t 
thereafter, even if the case goes to 
appeal) ; the earlier case does not, 
curiously etvough, seem to have been 

- referred to either in the argument or 
in the judgment. 

(;) Rama Shah v. Lai Chand 
<1940) 67^I.A. 160, at p. 174; 


(1940) Lah. 470; 187 I.C. 233; A. 
I.R, 1940 P.C. 63; Iiicome-ia.v 
Commissioner v. Maharajadhiraja 
of DarbJianga (1933) 60 I.A, 146; 
12 Pal. 318; 142 I.C. 437; A.I.R. 
1933 P.C. 108. 

(fe) [1897] A.C. 286. 

(/) Ibid., at p. 294. 

(hi) See Bansi Dhar v. Akhya 
Ram (1890) All.W.N. 62, where 
the terms of the mortgage bond, the 
circumstances in which it was exe- 
cuted, the lelations of the parties 
and the fact that the very thing 
which was to be handed over to the 
Cl editor was to be given as part 
security for the debt, were held to 
constitute " circumstances ” within the 
meaning of this section. See also 
Shyam Lai v. Ragliunath Mamari 
A.I.R. 1937 Pat. 432; 170 J.C. 
480; Muni Lai v. Gulab Singh A.I. 
R. 1933 Lah. 126; 145 I.C. 144. 

(«) City Discount Co, v. McLean 
(1874) L.R. 9 C.P. 692. 700, 
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simple interest, and the creditor appropriated payments made by the S, 60. 
debtor to interest on the bond carrying simple interest, it was held 
that the creditor was entitled to apply tlie payments to either of the 
debts, and that the mere reluctance of the debtor to pay compound 
interest before he executed the mortgage bond at such interest v/as 
no indication of the debtor’s intention that his payments should be 
applied to that bond (o). But where by a mortgage bond the debtor 
agreed to repay the loan made to him by the creditor in kind by deli- 
very of certain species of grain, or at his option in cash at a specIHed 
rate of interest, and the creditor applied several payments in grain 
made by the debtor to other antecedent debts, it was held that the 
creditor was not entitled to do so, as the stipulation to repay the 
loan by delivery of grain, combined with the absence of evidence to 
show that the previous debts were to be liquidated by payments of 
grain, rvas a circumstance indicating tliat the payment was to be ap- 
plied to the debt secured by the mortgage bond (p) 

Contract of Guarantee. — A surety is bound by the creditor’s 
appropriation (q). 

Principal and interest. — ^Where there is a debt carrying inte- 
rest, money paid and received without any definite appropriation is 
to be first applied in payment of interest (r). If the debtor appro-' 
priates a payment to principal, the creditor need not accept payment 
on tliose terms, but if he does not he must return the money; if he 
does accept he is bound by the appropriation (s). The same rule 
applies to judgment debts. Thus when a sum is realised on ac- 
count of a decree, that amount is to be deducted from the interest and 
not from tfie principal (t) The rule is the same even if the decree 
be an instalment decree. Thus if a decree is passed for Rs 1,500 
with interest at five per cent, per annum payable by three yearly 
instalments of Rs. SOO each, and the judgment-debtor pays Rs. 500 
at the end of each of the three years without appropriating the pay- 
ments to principal, the decree-holder is entitled to appropriate Rs. 75 
for the interest due and the balance of Rs. 425 to principal («). 


(o) Rameswar Koer v. Matvomed 
Mehdi Hossein Khan (1898) 26 Cal 
39. 

(p) Smtgut Lai v. Baijiiath Roy 
(1886) 13 Cal. 164. 

(<?) Messrs. Kukreja Lid. v. 
Said Alani (1941) Lah. 323; 193 I. 
C. 206; A.I.R. 1941 Lah. 16. 

(r) Venkatadti Appa Row v. 
Parthasarathi Appa Row (1921) L. 
R. 48 I.A. 150, 153; 44 Mad. 570. 
573; 61 I.C. 31, stated as an old 
settled rule; Jia Ram v. Sulakhan 
Mai (1941) Lah. 740; 196 I.C. 625; 
A.I.R. 1941 Lali. 386 [F.B.]. 

41 


(s) Ncim Chand v. Radha Kishen 
(1921) 48 Cal. 839, 841; 63 I.C. 
904 (Jud. Comm, from Ajmer- 
Merwara) . Earlier statements to 
the same effect ate now omitted as 
superfluous. 

(t) Gooroo Doss Dull v, Ooma 
Chum Roy (1874) 22 W.R. 525; 
Jia Ram v. Sulakhan Mai, supra, 
note (r), overruling on this point 
Central Bank of India v, Attar 
Chand (1938) Lah. 403; 178 I.C. 
189; A.I.R. 1938 Lah. 289. 

(«) Per Richardson J. in Biswa- 
nath V. Soiiteswar (1917) 21 C.W. 
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Se. 60, 61. Compositions. — Where a payment is made by way of dividend 

or composition for the benefit of creditors generally, ihe payments 
must, by the nature of the transaction, be rateably apportioned 
among the several debts; and in any question arising with third 
parties, as, for example, sureties for any portion of the debts, cvei^ 
payment is deemed to be specifically appropriated “as so much in 
each and every pound of the whole amount of the debt” (v). See 
furtlier, as to the result of this, notes on ss. 128, 140, below. 

Debt barred by the law of limitation , — ^Where no appropria- 
tion is made by the debtor, the creditor may apply the payment to 
any lawful debt, though barred by the law of limitation. This fre- 
quently happens where there is a running account extending over 
several years. The creditor may in such a case appropriate the 
payments to the earliest items barred by limitation and may sue for 
such of the balance as is not so barred (rw) . 


^ @ 1 . Where neither party makes any appropria- 

Application of pay- tion the payment shall be applied in dis- 
ment where neither charge of Jhe debts ih Order of time, 
par appropna es. vvhethei* they are or are not barred by 
the law in force for the time being as to the limitation of 
suits. If the debts are of equal standing, the payment 
shall be applied in discharge of each propovtionably. 

Scope of the section. — ^This section must be read continuously 
with s. 60. ft must be carefully observed that it docs not lay down a 
strict rule of law, but only a rule to be applied in the absence of any- 
thing to show the intention of the parUcs. Not only any express 
agreement, but the mode of dealing of the parties, must be looked 
to. On the other hand, the circumstances may show that accounts 
which it was at a party’s option to treat as separate were, in fact, 
treated as continuous, and then payments will be appropriated to 
the earliest unpaid item of the combined account (jr) . 

The English rule had been followed in India before the enact- 
ment of the Contract Act (y). The rule is subject to certain modi- 
fications in cases where trust funds capable of identification have 
been mixed with the trustee’s private current account. But these 
belong to their ow n special subject (a). 

B.D. 178 (current account with con- 
tinuing partner after dissolution of 
firm) . 

(y) Mooneappah v. Vencata^ 
rayadoo (1870) 6 M.H.C. 32^ 
Hirada Kar^assappah v. Gadigt 
Muddappa (1871) 6 M.H.C. 197, 
Cf. Jia Ram v. SuJakhem Mat 
(1941) Lah. 740; 196 I.C, 62S; A. 
I.R. 1941 Lah. 386 [F.B.]. 

{a) See Re Halletfs Estate (1880) 

\ 


N. lOSS; 41 I.C. 348 (Walmsiey J., 
dubitante ) . 

(v) Bardwell v. Lydall (1831) 7 
Bing. 489, 494; 33 R.R. S40, S4S. 

(w) Bishun Per hash v. Siddique 
(1916) 1 Pat.L.J. 474; Jiban Rum 
y-i Sagarmal A.l.R. 1933 Pat. 267; 
145 I.C. 611; Kavtaleskwari Prasad 
V, Gtmgadhar A.l.R. 1940 Pat. 52; 
186 I.C. 855. 

ix) Hoaper v. Keay (1876) 1 Q. 
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Mortgage of joint Hindu family property. — In a Pull Bench Ss. 61, 62. 
case of the Allahabad High Court (a) the question before the 
Court was “whether it is open to af mortgagee of a joint f amil y 
property, under a mortgage deed executed by the manager of the 
joint family, when a portion of the mortgage debt was not raised 
for legal necessity, to appropriate during the pendency of the suit 
payments made by the mortgagor, towards the discharge of such 
portion of the debt as was not raised for legal necessity, when no 
appropriation was made either by the mortgagor or the mortgagee 
till the date of the suit.” The Court decided that as long as the 
two portions of the debt had not been definitely ascertained it wa-s 
not open to the creditor to appropriate a payment towards an un- 
Icnown and unspecified portion of the debt. But after the two 
portions were definitely ascertained in such a way as to make them 
constitute two distinct debts he was entitled to appropriate the pay- 
ment. As, however, the creditor had not appropriated the debt in 
the trial Court, it was held that the payment should be rateably dis- 
tributed between the two portions of the debt. 

“ Where neither party ynakes any appropriation.”~ScG notes 
on s. 60, above. 

Contracts 'which med not be performed. 

©2 If the parties to a contract agree to substitute 
Effect of novation, ^ contract fot it* 01' to rescind or 
rescission and altera- alter it, the original contract need not 
tion of ^contract. performed. 

■ Illuslratiotis. 

(a) A. owes money to B. under a contract. It is agreed between A., 

B. and C. that B. shall thenceforth accept C. as his debtor instead of A. 

The old debt of A. to B. is at an end, and a new debt from C. to B. has- 
been contracted . 

(b) A. owes B. 10,000 rupees. A, enters into an arrangement with B., 
and gives B. a mortgage of his (A.’s) estate for 5,000 rupees in place of the 
'debt of 10,000 rupees, This is a new contract and extinguishes the old. 

(c) A. owes B, 1,000 rupees under a contract. B. owes C, 1,000 
rupees. B. orders A. to credit C. with 1,000 rupees in his books, but C. 
does not assent to the arrangement, B. still owes C. 1,000 rupees, and no 
new contract has been entered into. [For a less simple illustration of the 
principle that all parties must concur, see V mkaumarayana v, LakshnU- 
baymuma A.I.R. 1929 Mad. 309; 116 I.C. 129- 


Novation. — ^The meaning of "novation,” the term used in 
the marginal note to this section, and now the accepted catchword 
for its subject-matter, has been thus defined in the House of Lords; 


13 Ch.D. 696; Re Steming [1895] 2 (1935) 58 All. 791; 166 I.G. 423; 

Ch. 433. A.I.R. 1937 All. 1 [F.B.]. 

(o) Gajrani Smgh v, Kalyaii Mai 
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S 62. " ^ contract in existence, some new contract is 

substituted for it cither between the same parties (for that might 
be) or between different parties, the consideration mutually being 
the discharge of the old contract. A common instance of it in 
partnership cases is where upon the dissolution of a partnership the 
persons who are going to continue in business agree and undertake 
as between themselves and the retiring partner, that they will as- 
sume and discharge the whole liabilities of the business, usually 
taking over the assets ; and if, in that case, they give notice of that 
ariangement to a creditor, and ask for his accession to it, there 
becomes (,.We) a contract between the creditor who accedes and the 
new firm to the effect that he will accept their liability instead of 
the old liability, and on the other hand, thar they promise hi pay 
him for that consideration ” (&). 

For the case of a novation on a change in the constitution of a 
firm it is declared in England by s. 17, sub-s. 3, of the Partnership 
Act, 1890, ‘that “ a retiring partner .may be discharged from any 
existing liabilities, by an agreement to that effect between himself 
and the members of the film as newly constituted and the creditors, 
and this agreement may be either expiess or inferred as a fact from 
the course of dealing between the creditors and the firm as newly 
c'^nstituted.” This adds nothing to the law as already settled (c). 

It has to be considered in every case not only who) her a new 
debtor has consented»to assume liability, but whether the creditor 
has agreed to accept his liability in substitution of the original 
debtor’s. In .some circumstances the creditor may be entitled to 
sue the retiring or the incoming partner in a fiim at his optioit ; mere 
continuing to deal with the firm as reconstituted will not preclude 
him from suing his original debtor (d). Novation is not consis- 
tent with the original debtor remaining liable in any form (<?) ; it 
requires a.s an e,ssenflal element that the right against the original 
contractor shall be relinquished, and the liabHity of the new con- 
tracting parly accepted in his place (/) . 

It is an elementary rule that trustees and others administering 
money of which they are not the beneficial owners are not entitled 


(6) Lord Selborne m Sewrf v. 
Jardine (1882) 1 Xpp. Ca. 345, at p 
351. 

(c) See Rolfe v. Flovuct (1865) 
L.R. I P.C. 27, Bilborongh v. 
Holmes (1876) 5 Ch.D. 255. 

(d) Scarf v. Jardine (1882) 7 
App. Ca, 345, 351. He cannot, 
however, sue both, and his choice 
when made is final. 

(e) ^ee Commercial Bank of Tas- 
nuinia v. Jones ['1893] A C. 313; 
and cf. Perry v. National Prov. 


Bank of England [1910] 1 Ch. 464, 
especially per Buckley L.J. 

(/) Nadimulla v. Channappa 
(19(S) 5 Bom. L.R, 617; Muham- 
mad Shah V. Sarsuti (1883) All.W, 
N. 254; cj. Liladhar Nemchand v 
Rawji Jugj'iwan A.I.R. 1935 P.C, 
93; 154 I.C. 1090 ; 68 Mad.L.J, 530. 
Accordingly a formal instiumeut is 
not annulled by a mere agreement to 
substitute something else for it at a 
future date: Angan Lai v. Sarau 
Behari Lai (1929) All.L.J. 127; 121 



NOVATION. 


325 


to make a novation (which is to accept one security or liability in- 
stead of another) except so far as they are authorised by tlie trusts 
under which they act (p). .The executor of a deceased partner 
may agree with the surviving partners to convert the partnership 
into a limited company and to accept fully paid up shares in the 
company in lieu of the testator’s share. Such an agreement is 
valid and binding on the estate of the testator (/^). 

Election to accept the sole liability of new or surviving part- 
ners in a firm does not need very strong proof, but merely ambi- 
guous acts will not do. One of two bankers in partnership died. 
A customer, Icnowing of this, drew out paVt of a sum standing in 
his name on deposit aocount, and took, according to the usual course, 
a fresh deposit note for the amount left in, signed by a cashier on 
behalf of the firm. This was no proof of novation (i) . Another 
customer, also with the knowledge of the former partner’s death, 
transferred a sum of money from cuiTent to deposit accoimt (after 
consulting the surviving partner about investing it) and look a re- 
ceipt signed by the surviving partner on behalf of the firm,’ Thi.s 
was a new contract with the surviving partner alone (;). A ad- 
vanced Rs. 50,000 to a firm consisting of three partners. The sum 
of Rs. 50,000 -was made up partly of securities handed over by A. 
to the firm and partly of cash. TheUrm passed a note to A. pro- 
mising to return the securities and repay the cash with interest al 
6 per cent, per annum payable every six months. Thereafter one 
of the partners died, and A. accepted from the surviving partners 
a promissory note in the firm’s name for Rs, 50,000 to be paid in 
cash with interest at the same rate, but not payable with six monihs 
rests. This was a new contract with the surviving partners 
alone (k)'. 

The High Court of Calcutta held Uic present .-jeciion not to 
apply where the agreement to substitute a new contract for the ori- 
ginal one is made after the breach of the original contract. The 
' plaintiff sued the defendant to recover a sum of Rs. 1,100 due on a 
bond. It was found that after the due date of the bond the plain- 
tiff agreed to accept from the defendant in satisfaction of the bond 
Rs. 400 in cash and a fresh bond for Rs. 700 (not the mere pro- 
mise to pay the Rs. 400 and to give a bond for !l^. 700) . The de- . 
fendant failed to pay the Rs. 400 and to pass the bond, and the 
plaintiff sued to recover the amount of the original bond. It wa.s 

found that the plaintiff did not intend to accept the naked pro- 

« 


I.C. 221; A.I.R. 1929 All, S03; 
Guranditta Mai v. Labbu Ram A, 
I.R. 1936 Lali. 476; 163 I.C. 123. 

(fr) S^nith v, Patrick [1901] A.C 
282. 

(A) Jamsetji v, Hirjihhai (1913) 
37 Bom 1S8, 167-169. 


(0 Re Head [1893] 3 Ch, 426. 
(/) Re Head (JVo. 2) [1894 1 2 
Ch. 236, C.A. 

(fe) Markattdrai v. Vtrendrarai 
(1917) 19 Bom.L.R. 837, 843-844; 
42 I.C. 815. 


. 62 . 
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S. 62. niisc to pay Rs, 400 and to give a bond for Rs. 700. For the de- 
fendant it was contended that the subsequent agreement had made 
a novation. The Court, however, held that s. 62 did not apply, as 
the subsequent agreement was entered into after the breach of the 
original contract, and that the defendant, having failed to per- 
form the satisfaction which he had promised to give, remained 
liable on the original contract (i). In Madras, Seshagiri Tyer J. 
has talcen the same view (»»), but Kumaraswami Sastri J. expres- 
sed the opinion that the section applies even though the jiew agree- 
ment is made after breach of the original agreement, and his opi- 
nion is followed by the Madras High Court («). The correct view, 
it is submitted, is that of the High Court o^ Calcutta. An agree- 
ment, though made after breach, to accept what damages may be 
allowed by arbitrators appointed by the parties, is not within this 
section, and it is binding on the parties (o). '' 

Whether or not there is a novation of a contract is in each 
case a question of fact, which this section does not in any way 
prejudge (/>). Thus, in a suit (q) by the Government of Bengal 
against the defendant as .surety for the treasurer of a colleccorate 
on four surety bonds executed by the defendant, the Privy Council 
held that the mere fact that the collector examined the accounts at 
the end of each year and struck the bajance which he certified to 
be correct, and that on each occasion the defendant excctited a 
new bond without, however, the old bonds being cancelled or given 
up, did not constitute a novation of the old bonds so as to preclude 
’ the Government from suing the defendant on. the old bonds on 
subsequent discovery of embezzlement of moneys by the treasurer 
during each year. A. executed a bond for a debt due by B. Subse- 
quently it was agreed by B. to pay a part of the debt in certain 
instalments and execute a mortgage for the balance. B. paid some 
instalments but failed to carry out the agreement. It was held 
that A. was absolved from liability by the subsequent agreement 
and that the breach of the sulbsequent agreement did not revive 


(/) Manohur v. Thakur Das 
(18^) IS Cal. 319; Sakarchand v. 
Ismail Hoosain A.I.R. 1931 Rang. 
189; 131 I.C. SIO; Neiv Standard 
Bank V. Probodh Chandra (Wl) 2 
Cal. 237 ; 45 C.W.N, 830; A.I.R. 
1942 Cal. 87. 

(»») Ramiah v. Soman (191S) 29 
Mad.L.J. 125; 29 I.C. 449. 

(») N, M, Firm v. Theperumal 
Chatty (1922) 4S Mad. 180; 67 I.C, 
905. In this case there was no evi- 
dence of breach. 

(o) Ram Nath v. Manmt Lai 
(1923) 45 All. 472; 73 I.C. 615; A. 
I.R. 1923 All. 518. 


(p) Roushan Bibee v. Hurray 
Knsto Nath (1882) 8 Cal. 926; the 
substance of the matter must be 
looked to if the form is equally con- 
sistent with a new agreement and 
with a mere giving of time to a deb- 
tor: Kshetranaih Sikdar v. Hara- 
siikdas Bal Kissendas (1926) 31 C. 
W.N. 703; 102 I.C. 871; A.I.R. 
1927 Cal. 538; Bhabhuti Prasad v. 
Parbati A.I.R. 1935 Oudh 366; ISS 
I.C. 534. 

(g) Lola BansMdkar v. The Gov- 
ernment of Bengal (1872) 9 B.L.R. 
364. 
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A.’s liability (r). The following is a peculiar case: A. owes B. 
Rs. 330. A. transfers the whole of this property by a registered 
instrument to C. The consideration for the transfer is Rs. 2,000 
out of which C. agrees to pay Rs. 330 to B. Here there is no 
novation, for there is no contract between A., B. and C. that B. 
shall accept C. as his debtor instead bl A. B. is therefore entitled 
to recover the debt frofn A., though he may also be entitled to 
recover the amoimt from C. under the registered document on the 
principle enunciated in the notes on s. 2 that where a contract be- 
tween A. and C. is in1;ended to secure a benefit to B., B. may sue 
to enforce it (s). An attempted novation, which fails to produce 
a new enforceable contract may put an end to the original contract 
if it was the intention of the parties to rescind it in any event. Such 
intention is a fact to be clearly proved (t). 

Alteration of contract. — ^In English usage the term nomtion 
is c«)nfined to agreements which introduce a new party. It is not 
applied to the .substitution of a new agreement, or the variation of 
particular terms in a subsisting agreement, between the same parlies. 
Practically the most important questions arising in this last con- 
nection are, questions of evidence, and for this purpose the rules 
forbidding the admission of oral evidence to contradict or vary 
written agreements («) have to be borne in mind. It must, of 
course, be shown, especially where it is sought to prove a variation 
not by an express agreement, but by a course of conduct, that the 
variation was intended and understood by both parties (p). In 
the case of such an agreement to substitute a new contract, that 
which is substituted must be a contract capable of being enforced 
in law; so that if by reason of any want of formality, such as 
registration, the document containing the contract is inadmissible 
in evidence, the original contract will still be operative (w). In 
Sirdar Kmr v. Chandrawati (.r) accounts were stated between a 
creditor and his 'debtor, and the latter passed the former a bond 
for the balance found due payable by instalments, in which he hypo- 
thecated certain "immovable property as collateral security. The 


'(r) Ram Singh v. Shqp Tek 
Ckand A.I.R. 1933 Lah. 464-; 146 
I.C. 562. 

(s) Debnitrayan Butt v. Chunilal 
Chose (1914) 41 Cal. 137, 141, 144; 
20 I.C. 630. 

(0 Morris v. Baron [1918] A.C. 
1; British and Beningtems v. N. W. 
Cachar Tea Co. [1923] A.C. 48, 68; 
cp. Ganpat v. Mahadeo A.I.R. 1925 
Nag. 26; 85 I.C. 264. 

(«) Laid down for British India 
in the Evidence Act s. 92; as to the 
effect of subsequent variation on the 
right to specific performance, see 


Specific Relief Act, s. 26 (e). , 

(v) Set Damley V. L.C. &D. R. 
Co. (1867) L.R. 2 H.L. 43. at p. 
60, an incidental elementary dictum 
in a case decided on peculiar facts. 

(w) Nundo Kishore hall v. Mttssi. 
Ramsookhee Kooer (1879) 5 Cal. 
215; Raja Ram v. Meher Khan 
(1882) Pun. Rec. no. 66; Udho 
Shah V. Hira Shah (1897) Punj. 
Rec. 'no. 71; Abdul Kayam v. 
Bahadur Vithoba (1911) 14 BoinsL. 
R. 26. 

{«■) (1882) 4 All. 330. 
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& 62 creditor received payment of tliree of tire instalments under the 
bond, and then brought a suit against the debtor for the balance 
of the debt, basing his claim on the accounts stated. It was .held 
that the suit would not lie, as by the execution of the bond the 
debt due on the accounts stated had come to an end. It appears 
froni the report of this case that the bond was impounded by the 
revenue authorities, as it was insufficiently stamped, and this seems 
to be the reason for bringing the suit on the original debt instead 
of on the bdnd. This decision has been" held (y) not to apply if 
the execution of the hypothecation bond is denied by the defen- 
dant and the bond remains on that ground unregistered. In such 
a case the plaintiff could not sue on the unregistered bond (,<?), and 
he would therefore be entitled to recover upon the account stated. 

' ‘ We cannot allow the defendant to take advantage of her own 
fraudulent conduct in preventing registration of the bopd, and to 
say tliat in that bond was represented the contract which superseded 
that which is to be inferred from the statement of accounts '' (y). 
Similarly where a mortgagee accepts a new security in lieu of the 
old, and' the new security is held to be invalid by reason of a rule 
of Hindu law pleaded by the mortgagor, the mortgagee is entitled 
to fall back upon the old security. It would not be consistent with 
equity or good conscience that the mortgagor, having successfully 
maintained that the new security is invalid., should be allowed to 
claim the benefit of the transaction by which the new security was 
created as a release of the old security (a). 

Where a contract for the sale of goods provides for delivery 
being given within a specified period, and the contract contains an 
arbitration clause, a mere extension of the time for ^ving delivery 
does not make it a new contract so as to put an end to the arbitration 
clause (6). 

* 

Settlement contracts . — " When a settlement contract is made, 
reselling the goods back again from the original buyer, the inten- 
tion is not that after the settlement contract the first contract 
should be gone. The intention is that the two contracts should stand 
together. That being so, there can be a set-off as regards deli- 
very, and there can be a set-off as regards price for everjrthing 
except the difference. It .seems to me to be abusing s. 62 of the 


(jp) KiPm-ud-din v. Raj'oo (1888) 
11 All. 13. 

(a) See Indian Registration Act, 
1908, s. 49. 

(a) Hor Chandi Lai v. Sheoraj 
Singh (1917) L.R. 44 I.A. 60; 39 
All. 178; 39 I.C. 343. Cp. Gmpat 
V. Mahadeo (1924) 85 I.C. 264; A. 
I.R. 1925 Nag. 26. Where a sub- 


stituted mortgage is unenforceable 
for want of attestation or registra- 
tion, the mortgagor may still be 
liable on his personal covenant; 
Subbaraya v. Pichaipitlai A. I.R. 
1937 Mad. 148; 170 I.C. 840. 

(6) Lachminaram v. Hoare, Miller 
& Co. (1914). 41 Cal. 35; 21 I,C. 
217. 
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Contract Act to say that after a settlement coiiti-act the original con- 
ti-act is utterly discharged ” (t). 

Transfer of actionable claims. — ^As to assignment of debts 
and actionable claims, .see the Transfer of Propei'ty Act, 1882, 
Chap. VITT. 

Promissory note on account- of pre-existing debt. — The 
cases referred to above must be distinguished from those where a 
person tends money or sells goods to another, and the debtor or 
buyer gives a promissory note for payment of the loan or price at 
a future time. In such cases the rule is that where a cause of action 
for money is once comjdete in itself, whether for goods sold or for 
money lent, or for any'bther claim, and the debtor then gives a note 
to' the creditor for payment of the money at a future time, the 
creditor, if the note is not paid at maturity, may sue for the original 
consideration ; and if from any cause the bill or note is not admissible 
in evidence, this will not affect the original cause of action. But 
where the original cause of action is on the note itself, and there is 
no cause of action independent of it, as;- for instance, when, in 
consideration of A. depositing money with B., B. contracts by a 
promissory note to repay it with interest at six months’ date, there 
is no cause of action for money lent or otherwise than upon the 
note itself, because the deposit is made upon the terms contained in 
the note, and no other. In such a case tlie note is the onl}' contract 
between the parties, and if, for want of a proper stamp or some 
other reason, the note is not admissible in evidence, the creditor 
must lose his money (d ) . 

Excursus to S. 62 : Unauthorised alteration of documents. 
— ^What if the document recording an agreement is altered without 
the consent of both parties? No answer to this question is given 
by the Contract Act, or anywhere in the Anglo-Indian Codes, but 
Indian practice (notwithstanding a solitary i-eporled opinion to the 
contrary) (?) follows the authorities of the Common Law. The 


(f) Per Raukin /. in, UUwi ChamI 
Saligram v. Jewa Mamooji (1919) 
46 Cal. 534, S42; 54 I.C. 283. 

' (d) Sheikh Akbar v. Sheikh Khan 
(1^1) 7 Cal. 256; Dargavarapu v. 
Rampratapu (1902) 25 Mact. 580; 
Yarlagadda Veera Ragmiayya v. 
Gorantia Ramayya (1906) 29 Mad. 
Ill; Rahmatiilla v. Gaiiesh Das 
(1891) Ptinj. Rec. no. Baldeo v. 
Mm/ Chand (1904) Pimj..Rec. no. 
7; Pramatha Nath v. Dwarkanath 
(1896) 23 Cal. 851; Krishna ji v. 
Rajtnal (1899) 24 Boni. 360; Subra- 
manian v. Muthia (1911) 35 Mad. 
639, at p. 641; Rahinat AH Muham- 
mad Patisi V. Detva Singh— Matt 
42 


Shigh (1923) 4 Lah. 151; Naihu 
Ram V. Dogar Male (1923) 4 Lali. 
198; Pandit SaKg Ram v. Radhay 
Shiain A.T.R. 1931 All. 560; 134 I. 
C, 254; Gulabgir v. Nathmal A.l. 
R. 1932 Nag. 23; 137 LC..33; Kun- 
war Bahadur v. Suraj Bakhsh A.l. 
R. 1932 Oudh 235; 139 I.C. 298 [!•'. 
B.]; Maung Chit v. Roshan & Cu, 
(1934) 12 Rang. 500; 152 I.C. 1038; 
A.I.R. 1934 Rang. 389 [F.B.j; 
Ramasami Pillai v. Munigiah (193.^1 
59 Mad. 268; 161 I.C-. 273; A.I.R. 
1936 Mad. 179; Ananda Namdeo v. 
Pundalik A.I.R. 1936 Nag. 225. 

(e) Ede v. Kanto Nath Shaiu 
(1877) 3 Cal. 220, where it seems to 


S. 62. 
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S. 62. rule is that any material alteration in an instrument made by a 
party, or by any one while it is in the party’s custody or in that of 
his agent, disables him from relying on it either as plaintiff or as 
defendant (/), though he may sue for restitution under s. 65 (g). 
Tn its earliest form it was connected with the old manner of pleading 
and producing deeds, but in modem times it was deliberately ex- 
tended on grounds of policy: " A party who has the custody of an 
instrument made for his benefit is bound to preserve it in its original 
state” (h). The principle is said to be "founded on great good 
sense, because it tends to prevent the party in whose favour {an 
instrument] is made from attempting to make any alteration in it ” ; 
and it is " as applicable'to one kind of instmmeiil as to another ” (*). 
Any alteration is material which affects eiflier the substance of a 
contract expressed in the document (/), or the identification of the 
document itself, at all events where identification may be important 
in the ordinary course of business (k). Alterations are immaterial 
if they merely express what was- already implied in the document, 
or add particulars consistent with the document as it stands, though 
superfluous (1), or are innocent attempts to correct clerical 
errors (in), Th^re may be cases of wilful fraud practised by a 
stranger where the rule will not be held to operate against the person 
who had the eustody of the document («)• It may lie that some 
degree of negligence on his pait would in such a case have to be 
shown before he could be deprived of liis rights. 

Indian decisions. — ^The Indian decisions on the subject may 
be divided into two classes. The first class comprises cases in 
which the suits were for bond debts brought upon the basis of 
altered documents. The second class relates to suits on documents 


be sftpposecl that s. 37 of the Con- 
tract Act lias abolished all defences 
to actions on contracts not expressly 
mentioned in the Act. 

(/) Pattinson v. Lucklcy (187S) 
L.R. 10 Ex. 330; Snffcll v. Battk 
of England (1882) 9 Q.B.D. SSS, 
where authorities are collected ; 
nole.s to Master v. Miller in 1 Sm. 
L.C. 780. 

(g) AnantRa Rao v. Surayya 
(1920) 43 Mad. 703; SS l.C. 697. 

(h) Davidson v. Coofer (1844) 
13 M. Se W. 343, 352 ; 67 R.R. 638, 
Ex. Ch. 

(t) Grose J. in Master v. Miller 
(1791) 4 T.R. 320, 34S; 2 R.R. 399, 
406; 1 Sm.L.C., 780, at p. 809. 

(j) The alteration need not be 
obviously to the disadvantage of the 
party whose position is altered. See 


Gardner v. IValsh (1855) S E. & 
B. 83; 103 R.R. 377. 

(fe) Suffell V. Bank of England 
(1882) 9 Q.B.D. 555. A Bank of 
England note with the number alter- 
ed is not substantially the same note. 
It does not follow that m other kinds 
of documeiil', comraenly marked with 
conseculiie numbers tlie numbers are 
material; but the fact that a person 
takes the trouble of altering a num- 
ber shows that in his opinion, at any 
rate, it is material for some purpose. 

(/) Lowe V. Fo.v (1887) 12 App. 
Ca. 206, where the document was a 
form of statement required by the 
Limacy Apt then in force. 

(w) Howgate and Osborn’s Con- 
tract [1902] 1 Ch, 451. 

(n) Per Lord Herschell, 12 App, 
Ca, 206, at p. 217. 
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which by the very execution thereof effect a transfer of interest in 
specific immovable property. As to the former class of cases, the 
Indian Courts have followed the principles of English law set out 
above, the point for decision in each case being whether the al- 
teration was or was not material. Thus where a bond was passed 
to the p’aintiff by one of three brothers, and the plaintiff forged* 
the signature of the other two to the bond, and brought a suit upon 
it in its altered form against all the three brothers, it was held that 
the alteration avoided the bond (o). In such a case the plaintiff 
is not entitled to a decree even against the real executant. Simi- 
larly, where the date of a bond was altered from lltli .September 
to 2Sth September, it was held that the alteAtion was material, as 
it extended the time within which the plaintiff was entitled to sue ; 
it did not matter that the period of limitation, though reclconed from 
11th September, had not expired at the date of the .suit (p). On 
the same principle an alteration in a document which has the effect 
of enabling the payee to sue on the document in a Court in which 
he could not have sued on it in its original form is a material 
alteration and as such destroys the right of action on the docu- 
ment (g). Likewise, where the plaintiff altered a bill of exchange 
from D.P.j that is, documents to be delivered against payment, 
into D.A., that is, documents to be delivered against acceptance, 
it was held that the drawer was not liable upon the altered bill (r). 
But the fact that the signature of an attesting witness hail been 
affixed after execution to a bond that does not require to be at- 
tested is not a material alteration, and doe^ not make the bond 
void (j). Nor is it a material alteration to add in a document a 
description of immovable property which is not within the scope 
of the document (f). And where a seller of goods inserted in the 
document of sale a clause excepting a claim on a former ac- 
count, it was held in a suit by him for the price of the goods that 
the alteration was not material so as to defeat his claim for the 
price (m). Besides the alteration being material, it must have been 
made in a document which is the foundation of the plaintiff’s claim. 


(o) Gogiin Chundcr Ghosc v. 
Dhmonidhur (1881) 7 Cal, 616; 
Gowr Chandra Das v. Prasanm 
Kumar Chandra (1906) 33 Cal. 812; 
Karamali v. Norain Sing (1900) 
Punj. Rec. no. 91; Rajdhar v. 
Mohan A.I.R. 1931 All. 32S; 
(1931) All.L.J. 2^; 131 I.C. 593. 

(^) Goviiidasami v. Kupfrusami 
(1889) 12 Mad. 239; Msf. Gonili v 
Meghraj A.I.R. 1933 All. 443; 
(1933) All.L.J. 907; 145 I.C. 147. 

(g) Lakshmammal v. Narasimha- 
raghava (1915) 38 Mad. 746 ; 21 I. 
C. 445. 

(r) Mesha Ahronel v. The Na- 


lional Bank of India (1903) 5 Bom. 
L.R. 524. 

(j) Kashi Nath Roy v. Surba^ 
nand Shaha (1885) 12 Cal. 317; 
Venkalesh v. Baba (1890) 15 Bom. 
44; Ramayyar v. Shanmitgant (1891) 
15 Mad. 70, dissenting from Siia- 
ram v. Daji (1883) 7 Bom. 418; 
Rainier v. Shiumtigam Pillai (1892) 
2 Mad.L.J. 39; Mongol Sen v. 
Caiifwn (1885) Punj. Rec, no. 118 
(t) Abdool Hoosein v. Goolam 
Hoosein (1906) 30 Bom. 304, 318 
(«) Gowndsami Naidit v. Knp- 
pusami PUlai (1893) 3 Mad.L.J. 
266. 
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S.'62. A material alteration, therefore, in a wintten acknowledgment of 
. debt does not render it inoperative, as the acknowledgment is merely 
evidence of a pre-existing liability (w) . In the last-maitioned 
cases, it is to be observed, tlie suit was not founded on the ac- - 
knowlcdgnient, but on the original loan, and the acknowledgment 
was relied on merely to save the plaintiff’s claim from being bar- 
red, and the Coui't admitted it in evidence for that purpose. But 
where a creditor bases his suit, not on the original loan, but on a 
bond passed by the defendant, and it is found at the hearing that 
the bond has been materially altered so as not to entitle him to a 
decree on the bond, the plaintiff will not be allowed to fall back 
upon the original consideration, and to rely on the altered bond 
as proof of acknowledgment (w). And riie Madras High Court 
has held (.*■) that a purchaser for value of a piece of land from^ a 
person empowered to sell under a will is -not precluded from re* , 
lying ui)on the will to prove the validity of the sale, though forged 
attestations are added to the will after the sale. The decision is 
obviously right, for the purchaser never had the custody of Ihe 
will, nor is a will a document to which any one, properly speaking, 
is party or privy ; and his title was complete before the forged at- 
. testations were made. An alteration made in good faith to carry 
out the original intention of the parties is not matei'ial. Thus 
where the interest provided ?or in a mortgage bond was in terms 
“ one rupee per mensem,” and the mortgagee inserted the tvords 
“ per cent.” after the words ” one rupee,” and the case was such 
that anybody reading Ihe document could not fail to read it in the 
sense tliat interest was to be paid at the rate of one i-upee per cent, 
per mensem, it was held in a suit on .the bond that the mortgagee 
was entitled to interest at that rate (<y) . 

Wc shall next consider the cases where the effect of the exe- 
. cution of the altered document is to create an interest in the pro- 
perty comprised in the document. Of the five Indian decisions on 
this head two relate to hypothecation bonds, and three to mort- 


(«) Atmaram v. Umedram (1901) 
2S Bo:n. 616 (where the date of the 
acknowledgment was altered) ; Ha- 
rendra Lai Roy v. Uma Charm 
Ghosh (190S) 9 C.W.N. 69S 

(where an entry as to interest was 
interpolated in 'the acknowledg- 
ment) ; Lai Saha v. Monntohan Gos- 
sami (1900) S C.W.N. 56, where 
the suit was founded on the original 
loan, and the plaintiff relied on a 
promissory note alleged to have been 
passed by the defendant as evidence 
of the loan. It was found that the 
note was not genuine, but the plain- 
tiff was allowed to prove the debt 


by other mndence, on the ground 
tliat, though the note was forged, 
the suit was not founded on the note. 
This is a case of entire fabrication, 
as distinguished from alteration of 
a document. 

(w) Gow Chandra Das v. Pra- 
sanna Kimar Chandra (1906) 33 
Cal. 812 (where names of parties 
were added) . 

(.v) Paramma v. Ramachandra 
(1883) 7 Mad. 302. 

(ji) Anmda Mohan v. Ananda 
Chmdra (1917) 44 Cal. 154; 35 I,C. 
182. 
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gages (fi) of immovable properly. The rule to be rlerived from S. 62. 
these cases may be slated as follows: A material alteration, though 
fraudulent, made in a mortgage or hypothecation bond does not 
render it void for all purposes, and the altered document may be 
received in evidence on behalf of the person to whom it is execut- 
ed for the purpose of proving the right title or interest created by, 
or resulting from, the execution o'f the document, provided that the 
suit is based on such right, and not on ike altered document. This 
rule is professedly founded by Indian Courts on English deci- 
sions (o). The reason is stated to he that tlie right title or interest 
created by, or resulting from, the very fact of the execution of the 
document does not rest on a contract or a covenant, but arises by 
operation of law. and £ subsequent alteration, therefore, does not 
divest the vested right dud revest the property m the mortgagor (h). 

In the earliest of these cases, known as Ramasamy Ron’s 
Case (c) , the plaintiff, who held a hypothecation bond from the de- 
fendants, altered the date of the bond so as to bring the personal 
remedy, which, according to the true date was barred, within the 
period of limitation. The suit was to recover the balance of the 
bond debt from the defendants personally,* and by sale of the hy- 
pothecated property. The Court passed a decree for the amount 
due against the property, holding that the altered document might be 
used as proof of the right created by or resulting from its having 
been executed. The exact frame of the plaint in this case is not 
stated in the report, and, according to later cases, the decision could 
only be upheld if the suit was not based on the altered document {d) . 

In Ganga Rain v. Chandon Singh i c), a case similar to the above, a 
hypothecation bond was fraudulently altered by the plaintiff so as 
to comprise a larger area of land than was actually hypothe- 


(«) “A raortgaRe” in this ooim- 
try is "the transfer of an interest in 
specific immovable 'propel ty for the 
purpose of securing the pajnient of 
money advanced or to he advanced 
by way of loan,” etc. ; Transfer of 
Property Act, 1882, s. 58. 

(а) Davidson v. Cooper (1844) 
13 M. & W. 343 ; 67 R.R. 638; Doe 
d. Beanlmd v. Hirst (1821) 3 Stark 
60; 23 R.R. 756; Hutchins v. Scott 
(1837) 2 M. fr W. 809 ; 46 R.R. 
770; JVejti v. .Steward (18*15) 14 M. 
& W. 47; Agricultural Cattle Insu- 
rance Co. V. Pitsgirald (1851) 17 
Q.B. 432. See these cases collected 
in Mongol .Sen v. .Shankar (1903) 
25 All. 580. 

(б) ChrUtaclrnrhi v. Karibasayya 
(1885) 9 Mad. 399, 412; Subrah- 
tiMtitio V. Krishna (1899) 23 Mad. 
137, 143; Mangal Sen v, Shankar 


(1903) 25 All. 580, 596, 604. In the 
last of these cases, Aikman J. said 
in a dissenting judgment that the 
view that the lule as to material 
alteration has no application to the 
case of mortgages would be a pre- 
mium on dishonest}', and iiotijd 
enable a mortgagee to fry the ex- 
periment of claiming a fraudulently 
enhanced amount of mortgage money 
without the risk of losing when the 
fravid is discovered: pp. 611, 612. 

(c) (18W) 3 M.H.C. 247. The 
jttdgpneiit in this case was pronounc- 
ed in two appeals relating to the 
.same point. Roiiiasa 7 ny Kon and 
others who were plaintiffs in the 
original .suit were appellants in both 
apiieals. 

(d) See ChriUachariu v. Kari- 
basayya (1885) 9 Mad. 399, 416. 420. 

(e) (1881) 4 All. 62. 
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S. 62. calcd. The suit was brought on the altered bond, and the High 
Court of Allahabad held on appeal that the suit was rightly dis- 
missed by the lower Court (/). In a subsequent Madras case (g) 
the plaintifT sued to recover the principal and intei'est due on a 
mortgage bond fraudulently altered by him by doubling the rate 
of- interest and inserting a condition making the whole sum pay- 
able upon default of payment of any one instalment. The suit was 
brought on the altered bond, and the Full Bench confirmed the de- 
cision of the Courts below, dismissing the plaintiff’s entire c’aim. 
in Suhrahmania v. Krishna (h), on the other hand, where also a 
mortgage bond was aljered in a material respect, the suit was not 
based on the altered bond (i), and the Court allowed the bond 
to be used a-s proof of the mortgagee’s ri^t to sell the propeily. 
In the last of the series of ciaes, decided by a Full Bench of the 
Allahabad High Court (;), a puisne mortgagee brought a suit for 
sale against his mortgagors, and impleaded therein as a defendant 
a prior mortgagee, offering to redeem the prior mortgage. The 
prior mortgage, when tender W in evidence by the prior mortgagee, 
was found to have been tampered with, and altered in a material 
particular, the extent of the share mortgaged having been increased. 
Upon, these facts it was held that such alteration did not render 
the instrument void in tota, so as to justify the Court in ignoring 
its existence and passing a decree in favour of the plaintiff for sa’e 
of the property comprised in it without payment of the amount due 
under it to the prior mortgagee. It will be seen that in this case 
there was no suit brought upon the altered document, nor was the 
prior mortgagee a plaintiff; but the decision of the majority of the 
Full Bench did not rest upon these narrow grounds (fe). 

In both these classes of cases it has been held that where a 
suit is brought by a plaintiff on a document fraudulently altered 
by him he will not be allowed subsequently to amend the plaint so 
as to base his claim on the document as executed by the defend- 


(/) Though the soundness of this 
decision has not been questioned, 
there is a passage in the judgment, 
“The bond now produced by the 
plaintiff should be discarded as evi- 
dence of the hypothecation of land," 
whicli is against the principles set 
out in the text, and is held in subse- 
quent cases to be against the weight 
of authority. See ChristacUarlu v. 
Karibasayya (1885 ) 9 Mad. 399, 412; 
and Mtutgai Sm v. Shankar (1^) 
25 AH, 580, 604. 

€(|i) Christacharlu v. Karibasayya, 

(h) (1899) htad. 137, 

(»> 23 Mad. 137, at p. 143. 
O'Farrell J. held in a dissenting 


judgment that the suit was based 
upon the altered document; p, 149. 

(/) Mongol Stn v. Shankar (1903) 
2S AH. S80. 

(k) It has not been overlooked 
that Stanley C.J, in two places dis- 
tinguishes this case from Gangaram 
V. Chandan Singh (1881) 4 All. 62, 
supra, stating, "It is one thing for 
the Court to refuse its aid to a frau- 
dulent plaintiff, and another thing 
to direct the sale of property in 
which a defendant (prior mort- 
gagee) has an interest without com- 
pensating him for such interest, be- 
cause on production of his title-deed 
it is found to have been tampered 
with,” See 25 All, pp. 580, 601. 
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ant (/). The Courts do not appear to have decided in these cases Ss. 62, 6S. 
that the defendant is not liable in some form of proceedinpf to 
repay money which he has actually received («i)- 

In the case of negotiable instruments the English rule has been 
adopted to its full extent, as will be seen from ss. 87 — 89 of the 
Negotiable Instruments Act, 1881 : — 

S. 87; “Any material alteration of a negotiable instrument 
renders the same void as against any one who is a party thereto 
at the time of malting such altei-ation and does not consent thereto, 
unless it was made in older to carry out the common intention of 
the original parties; and any such alteration, if made by an in- 
dorsee, discharges his indorser from all liability to him in respect 
of the consideration thereof. The provisions of this section are * 
subject to those of sections 20, 49, 86 and 125.” 

S. 88: “An acceptor or indorser of a negotiable instrument 
is bound by his acceptance or indorsement notwithstanding an)' pre- 
vious alteration of the instrument.” 

S. 89: “ Where a promissory note, bill of exchange or cheque 
has been materially altered but does not appear to have been so 
altered, or where a cheque is presented for payment which does 
not at the time of presentation appear to be crossed or to have had 
a crossing which has been obliterated, pajment thereof by a person 
or banker liable to pay, and paying the same according to the appa- 
rent tenor thereof at the time of payment and otherwise in due 
course, shall discharge such person or banker from all liability 
thereon ; and such payment shall not be questioned by reason of the 
instrument having been altered or the cheque crossed ” («). 

The framers of the Negotiable Instruments Act must have 
assumed that the English rule was applicable in India to other kinds 
of instruments; for it would be an absurd state of the law if such 
a rule applied to negotiable instruments alone. 

©3 Itvery promisee may dispense with or remit, 

Promisee mav di>- '^^^lly or in part, the performance of 
pense with or remit the promise made to him, or may extend 
performance of pio- £q^ perfornnaiice, Or may 

accept instead of it .any satisfaction 
which he thinks fit. 


(0 Gogun Ckundcr Ghose v. 
Dhuronidhtir (1881) 7 Cai. 616; 
Gatiga Ram v. Chandan Singh (1881) 
4 All. 62; Chriftackarlu v. Kari- 
basayya (1885) 9 Mad. 399. 

(w) See observations of Stanley 
C.J. in Mongol 5ei» v. Shankar 
(1903) 25 All. 580, at p. 599. 

(n) The English Bills of Ex- 


change Act, 1882, ss. 64 and 79 (pro- 
viso) contain similar provisions. The 
holder in due course of a bill mate- 
rially altered, the alteration not be- 
ing apparent, can enforce payment of 
the bill according to its original 
tenor, whereas the Indian Act only 
protects persons paying him accord- 
ing to the apparent tenor. 
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llluslraimis . 

(a) A. promises to paint a picture lor B. 1). aftciwarfU foibuK liiin 
to do so. A. is no longer bound to perform the promise. 

(b) A. owes B. S.OOO rupees. A. pays to B. and B. accepts, in satis- 
faction of the whole debt, 2,000 rupees paid at the time and place at which 
the .“i.OOO rupees were payable. The whole debt is discharged. 

(c) A. owes B. 5,000 rupees. C. pays to B. 1,000 lupees, and B. 
accepts tliem, ip satisfaction of his claim on A, This payment is a dis- 
charge of the whole claim (o) . 

(d) A. owes B., under a contract, a sum of money, the amount of 
which has not been ascertained. A., without ascertaining the amount, gives 
to B., and B., in satisfaction thereof, accepts, lltc sum of 2,000 rupees. This 
is a disdiarge of the whole debt, whatever may be its amount. 

(e) A. owes B. -2,000 rupees, and is also indebted to othci creditors. 
A. m^{e.s an arrangement with his creditors, including B., to pay them a 
[composition] (/>) of eight annas in the rupee upon llieir respective demands. 
Payment to D. of 1,000 rupees is a di-scharge of B.’s demand. 


Rule of the Common Haw. — This section makes a wide de- 
parture from the Common Law. In England, to quote an authori- 
tative exposition, “ it is competent for both partiesHo an executory 
contract by mutual agreement, without any satisfaction, to dis- 
charge the obligation of that contract ’ ’ ; in other words, as recipro- 
cal promises are a sufficient consideration for each other, so arc 
reciprocal discharges. “ But an executed contract cannot be dis- 
charged except by release under seal, or by perfonnance of the 
obligation, as by payment where the obligation is to be performed 
by paymeirt but, by the law merchant, the obligation of a nego- 
tiable instrument may be discharged by mere waiver (g). Sub- 
ject to that exception, “ the new agreement in I’escission or altera- 
tion of a prior contract must in general satisfy all the requirements 
of an independent conti-act ” (r), and so must an '■agreement to 
accept satisfaction for a right of action which has arisen by breach 
■of a contract (s). And in particular, although the rule that the 
Court does not inquire into the adequacy of the consideration is 
applicable, and therefore anything different in kind from what is 
due may be a good satisfaction without regard to its apparent value, 
yet the Court cannot help knowing that nineteen pounds are not 
worth twenty pomids, and accordingly, a less sum of money cannot 
he good satisfaction for a greater sum already due. This last rule 
was coiifinned in our time with great reluctance by the House of 
Lords (/). Blit the English rales are not material in British India, 


(o) Sec s. 41, above. 

(/^) Snb<!titHtcfl for “compen- 
•sation" by the \mending Act, 1891 
CXII of 1891) . 

(g) Foster v. Dawber (1851) 6 
Kx. 839, see per Parke B. at p. Kl; 
86 B.R, 506; Bills of Exchange Act, 
1882, s. 62. 

(r) Leake, 8th ed., 612. ' See 
Kiitg V. Gillett (1840) 7 M. & 


W. .55; 56 R.lt. 616. The com- 
mon form of pleading was that 
the plaintiff had discharged the de- 
fendant, hut the plea could be sup- 
ported only by proving an agree- 
ment, 

(.0 Leake, 8th cd., 679. ‘ ' 

(f) Poakes V. Beer (1884) 9 App 
Ca. 605; notes to Cumber v. Wane 
in 1 Siii.L.C. A negotiable instru- 
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■save so far as the knowledge of them may be useful to prevent S, 68. 
misunderstanding and misapplication of English decisions founded 
on or involving them. The intention of the present section to 
alter the rule of the Common Law is clear, and has been recognised 
in several Indian cases (m). 

Scope of the section. — ^The present section and s. 62 must 
he construed so as not to overlap each other. This would be done 
by holding that agreements referred to in s. 62 are agreements which 
more or less affect the rights of both parties under the contract dis- 
charged by such agreements; whilst those referred to in s. 63 are 
such as affect the right of only one of the parties. The former 
case necessarily implies consideration, which may be either the 
mutual renunciation of right, or, in addition to this, the mutual 
undertaking of fresh obligations, or the renunciation of some right 
on the one side and the undertaking of some obligation on the 
other. It is only when the agreement to discharge affects the right 
of only one party that consideration might be found wanting, and 
there alone the Indian law departs from the English law by mak- 
ing provision for every such possible case in s. 63 (v). 

Remission of performance. — ^In 1903 the High Court of 
Bombay held (w) that a dispensation or remission under this sec- 
tion involves a promise as defined by s. 2 (b) or, what is the same 
thing, ,an agreement within s. 2 (e), so that “ there must be a 
proposal of the dispensation or remission, which is accepted in 
technical terms, that the effect of the section is only to allow an 
accord to be good without satisfaction. The Pri^ Council has now 
qverniled this opinion (against which the learned authors of this 
work had continuously protested) in few and decisive words: “ The 
language of the section does not refer to any such .'igreement and 
ought not to be enlarged by any implication of English doc- 
trines ” (x). 


meat for the same or even a' less sum 
■will do; not, of course, because it 
is the equivalent of money, but, on 
on contrary, because it is not money. 
This is subject to the instrument be- 
ing in fact given and accepted in full 
discharge and not merely as condi- 
tional payment of the amount due: 
per Fletcher Moulton L.J. ; Hira- 
chand v. Temple 11911] 2 K.B. 330. 
340. 

• f«) Manohur Koyal v. Thaktir 
Das Naskar (1888) 15 Cal. 319, 326; 
Davis V. Cwtidasatni Mudali (1896) 
19 Mad. 398, 402; Naoraji v. Kasi 
Sidick (1896) 20 Bom. 636, 644. 

(w) Per Cur in Davis v. Cmida- 
sami Mudali (1896) 19 Mad. 398. 
(w) Abaji Sitaram v> Trimhak 
43 


Municipality (1903) 28 Bom. 66. 

(a-) Chunna Mul-Ram Nath v. 
Moot Choitd-Ram Bhagat (1928) 55 
I.A. 154, 160; 108 I.C. 678; A.I. 
R. 1928 P.C. 99; affirming the 
judgment of the High Court of 
Lahore ; followed in Kahmal Devan- 
das V. Kessumal A.I.R. 1929 Sind 
153; 114 I.C. 97, This appears to 
overmre the opinion (in any case 
difficult to understand) of the Ran- 
goon High Court tliat if the remis- 
sion is in the form of an agreement 
it requires a new consideration: 
Matmg Pu v. Maung Po Thant 
(1928) 6 Rang. 191; 110 I.C. 612; 
A.I.R. 1928 Rang. 144. See Jiten- 
dra Chandra v. 5. N. Banerjee A. 
I.R. 1943 Cal. 181. 
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Thus the words of the section are coiist'ruecl according to their 
natural meaning, And a promisee can discharge the promise not 
only without consideration but without a new agreement. The 
learned authors repeated part of their Original t»rotcst in the pi-e- 
vious edition to this work, though they themselves admitted that it 
was no longer necessaiy. There is nothing in the V'ords of the 
section (they said) about promise, proposal, or acceptance, and it 
was diffficult to see why any such matter should be imported, ex- 
cept on the assumption tliat the intention was to alter the English 
law of accord and satisfaction only by abtogating the requirement 
of consideration. But if consideration is no longer required, why 
should agreemenl be required? It is hoped that Indian courts have 
at last shaken off the unfortunate and erroneous prestmiption that 
a codifying Act is to be read as saving eveiy existing rule, how- 
ever peculiar, which it does not repeal in literal terms. 

Except so far as in the case of a corporation a dispensation 
from performance must satisfy the conditions required for its cor- 
porate acts ill general, it does not seem that a formal obligation 
need be formally remitted. 

Conceivab'e but not probable cases in which a promisor would 
be prejudiced by not being allowed to complete the performance 
of his promise, though he had received the consideration in full, 
may be left aside until they arise. Tl seems that, if they' can be 
treated as exceptional, it must be by virtue of some .special term 
implied in the particular contract. 


Where a promisee remits a part of the debt, and gives a dis- 
charge for the whole debt on receiving the reduced amount, such 
discharge is valid, even though the remission was in pursuance of 
an oral agreement, which is inadmissible under s. 92 (4) of the 
Evidence Act, 1872. Thus where a lessor, to whom lent is due 
under a registered lease, accepts a smaller amount of rent iiora the 
lessee in pursuance of a subsequent oral agreement to reduce -the 
rent, and passes a receipt in full discharge of the rent due, the 
discharge will lake effect independently of the prior oral agreement, 
which ccilainly is not illegal, though it cannot be proved under the 
Evidence Act (y). Similarly, where any sum has become payable 
under a moitgage deed, pajment may be partly remitted by the moil- 
gagee (s). Where a promisee remits a part of the debt and gives 
a discharge for the whole debt on receiving the reduced amount, 
the discharge is valid. The section is intended not only to enable 
a promisee to release a debt at the instance of a third party but 


(y) Karampalli v. Thekku Vittil 
(1902) 26 Mad. 195. The casWtig 
of a- cheque offered in full satisfac- 
tion of a smaller amount does not of 
itself operate as a receipt or dis- 
charge in full; Bttsdea Ram Samp 


V. Dilsukh Rai Sewah Ram (1922) 
44 All. 718; 68 I.C. 783; A.I.R. 
1922 All. 461. 

(a) Vaidyanatha Rao v. Kan- 
dappa Chetti (1931) 54 Mad 889; 132 
I.C. 292; A.I.R. 1931 Mad. 636. 
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also to enable the promisor whose debt has been released at the S. 63. 
instance of a third party to take advantage of that release (a). 

An agreement to remit in futuro clearly requires considera- 
tion, if it is to be a binding contract (d). But this must be dis- 
tinguished from a remission or dispensation which is made con- 
tingent on the happening of a future event. In such a case the 
remission is in praesenti, though it is suspended until the event 
occurs. The holder of a promissory note from the officers of a 

masonic lodge agreed in writing to make no claim “ if the 

lodge building which has been burnt down is resusciated. ' ’ He 
cannot sue on his note after the lodge is rebuilt (c). ft would be 
monstrous if he could. 

Discharge from lia’bility on negotiable instruments is specially 
dealt with in the Negotiable Instruments Act, 1881, ss. 82, 90. 

Agreement to extend time. — ^An agreement simply extend- 
ing the time for performance of a contract is exempted by this 
section from any requirement of consideration to support it. No 
consideration is necessary to support sucli an agreement, exactly as 
none is required for the total or partial remission of perform- 
ance (d). See, however, the commentary under the head “ Remis- 
sion of performance,” above. But an agreement by a mortgagee, 
about to exercise his power of sale, to postpone the sale for four 
days is not within this section; for it is not an extension of the 
time for perfoi-ming the mortgagor's promise to pay the debt, which 
time is already past. Redemption, when the mortgagor is entitled 
to redeem, is not a performance of the original contract to pay 
the debt ; and the exercise of the power of sale is not an exercise 
of a right of action on that contract (e") The time for performance 
of the contract must not be confounded with the time within which, 
notwithstanding default in performance, the mortgagor m default 
might still be allowed to redeem {/). 

It need hardly be added that this section does not entitle a 
promisee to extend the time for performance of his own accord 
for his own purposes. Thus, where a date is fixed for delivery 
of goods under a contract and the seller fails to deliver the goods^ 


(tt) In rc Industrial Bank of 
JVestern India A.I.R. 1931 Bom. 
123; 32 Boni.L.R. 1656; 129 I.C. 
890. 

(6) See Ranmwaini v. Rudrappa 
A.T.R. 1939 Mad. 688, following 
Balasundara Naicker v. Ranganatha 
Iyer (1929) S3 Mad, 127; 122 I.C. 
641; A.I.R. 1929 Mad. 794. 

(c) Abraham V. The Lodge “Good 
Will” (1910) 34 Mad. 156, wheie 
other no less futile points were also 
disposed of by tlie Court, Tlie 
argument is not reported. Some un- 
explained formal irregularities are 


not relevant here. 

(d) Mahadeo Prasad v. Mathura 
Chaudhari A.I.R. 1931 All, 589; 
(1931) All.L.J. 295; 132 I.C. 321; 
Davis V. Cnndasami Mudali (1896) 
19 Mad. 398, 402; Jugal Ktshore v. 
Chari & Co. (1927) 49 All. 599; 101 
I.C. 643 ; 25 All.L.J, 385; A.I.R. 
1927 All. 451; Maung Pu v. Maiitig 
Po Thant (1928) 6 Rang. 191; 110 
1 C. 612; A.I.R. 1928 Rtmg. 144, 
contra, is not law as reported. 

(e) Trimhak v. Bhagwandat 
(1898) 23 Bom. 348. 

(/) Ibid., at p. 356. 



340 


THE INDIAN CONTRACT ACT. 


.Ss. 63, 64. the buyer may not of his own accord give further time to the 
seller for giving delivery, so as to claim damages on the footing 
of the rate on the later date fixed by him ; he is entitled to damages 
on the basis only of the rate prevailing on the date fixed for per- 
formance in the contract (g). 

'^<34. When a person at whose option a contract is 

Consequences of voidable rescinds it, the other parly 
rescission of voidable thereto need not perform any promise 
' contract. therein contained in which he is pro- 

misor.' The party A*escinding ,a voidable contract shall, if 
he have received any benefit thereunder from another 
party to such contract, restore such benefit, so far as may 
be, to the person from whom it was received. . 

Scope of the section. — Contracts declared voidable (s. 2, sub- 
s. 1) under this Act may be divided into two groups, namely, 
contracts voidable in their inception under ss. 19 and 19a on the 
ground of fraud or the like, and contracts becoming voidable by 
subsequent default of one party, as mentioned in ss, 39, 53, and Si 

The use of the word “ voidable ” is immaterial. Whenever 
one party to a contract has the option of annulling it, the contract 
is voidable; and when he makes use of that option the agreement 
becomes void. -It has been suggested that the present section ap- 
plies only to the first-named class of contracts, which are voidable 
for want of free consent (h) ; but there is no apparent good reason 
for not including the others. It has now been decided by the 
Privy Council that the sectimi applies to cases of rescission under 
section 39 (hi). 

As to the applicability of this section to contracts rescinded 
under s. 39, see tlie commentary On s. 65.under the head “ When 
a contract becomes void ”, below. 

The direct application of this section, according to recognised 
canons of interpretation, is only to contracts declared voidable by 
the Act ; but the principle which it affirms is one of general juris- 
prudence and equity, and applicable in various other cases. In 
5’i«oya Pillai v. Munisanii Ayyan (i) a mortgage was executed by 
the guardian of a minor appointed under the Guardian and Wards 
Act, 1890, without obtaining the sanction of the Court as required 
by s. 29 of the Act. Such a mortgage is voidable under s. 30 of 

(g) Mwtthaya v. Lekku (1914) (hi) Muralidhar Chatterjee v. 
37 Mad, 412, 413, 417; 14 I.C. 255. International Film Co., Ltd., (1943) 

(h) Brokmo Dutt v, Dharmo 70 I, A. 35; A.l.R. 1943 P.C. 34; 
Doss Ghose (1898) 26 Cal. 381, per (1943) 2M.L.J, 369. 

Maclean C.J., expressly without (♦) (1898) 22 Mad. 289; Tejpal v. 
giving a final opinion; Natesa Aiyar Ganga (1902) 25 All. 59. See also 
V, Apjmm (1915) 38 Mad. 178, at Kuvar/i v. Moti Haridas (1878) 3 
p. 185, per White C.J. ; 19 I.C. 462. Bom, 234. 
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that Act. Here the High Court said that the mortgage could not S. 64, 
be avoided on behalf of the minor, except on restoring to the mort- 
gagee the benefit received by the minor's estate under the mortgage, 
and based its decision on the principle which, as the Court said, 

" is acknowledged in s. 64 of the Indian Contract Act, in s. 35 
of the Transfer of Property Act, and generally by the Indian 
Courts as Courts of equity and good conscience.” The same rule 
appears in ss. 38 and 41 of the Specific Relief Act (/). 

Minor's contract. — It was settled that this section did not apply 
to a minor's contract, assuming that such contracts were only void- 
able. ■ The term " person ” in the section, it was said, does not 
comprise a minor, but means such a person *as is referred to in s. 

11, namely, a person wTio (among other (Conditions) is of the age , 
of majority according to the la>v to which he is subject. But, since 
the decision of the Privy Council that a minor is wholly incapable 
of contracting (i) there is no arguable question, and further autho- 
rity is needless (/), Under that decision neither s. 64 nor s, 65 
applies, and so “there is no liabilily under them to make compensa- 
tion (in). It does not -follow, however, that a minor is entitled 
both to repudiate his agreement and to retain specific properly 
which he has acquired under it, or to recover money after receiv- 
ing for it value which cannot be restored. General principles of 
equity seem incompatible with such a result, and it would certainly 
be contrary to English authority («). See notes to s. 11 under 
the head ” minor’s contract ” and the cases there cited. 

Election to rescind,— The broad principle on which this and 
the following section rest, and which, as we have seen, is not con- 
fined to cases expressly included in either of them, was thus stated 
in England in one of the weightiest judgments of recent times: — 

“No man can at once treat the contract as avoided by him, 
so as to resume the property which he parted with under it, and 


(/) But this section does not em- 
power tlie Court to impose a charge 
on property: foimamvial v. Picimi 
Thevm 99 I.C. 687; A.I.R. 1927 
Mad. 204 ; 52 Mad.L.J. 33. 

(ft) Mo}iori Bibee v. Dkarmodas 
Chose (1903) 30 I. A. 114; 30 Cal. 
539; Kamta Prasad v. Sheo Copal 
Lai (1904) 26 All, 342. 

(1) See Kampai Lai v. Baba Ram 
(1910) 8 All.L.J, 1058; Kamola 
Ram V. Kaura Khan (1912) Punj. 
Rec. no. 41 (loan to a lunatic). 

(w) See also Moiilal Mansukhratn 
V. Maneklal Dayahhai (1921) 45 
Bom. 225. 

(w) See Valentini v. Caiiali (1889) 
24 Q.B.D. 166; and cp. Nottkiff-^ 
Jtam Building Society v. Thurston 


[1903] A.C. 6, 8, 10, and judgments 
of Romer LrJ. and Cozens-Hardy 
L.J. m C.A. (1902) 1 Ch. 1, at 
pp. 10, 13; Steinberg v. Scala 
(Leeds) [1923] 2 Ch. 452, C.A. 
See Dattaram v. Vimyak (1903) 28 
Bom. 181; Chimiasximmi v. Krishna- 
swami (1918) 35 Mad.L.J. 652; 
Linibaji Rovji v. Rahi (1925) 49 
Bom. 576 ; 88 I.C. 643; A.I.R. 
1925 Bom. 499, passage in text cited. 
This does not mean that money lent 
to a borrower whom tlie law declares 
absolutely incapable of contracting 
a loan can be recovered under cover 
of equitable compensation or under 
the present section: Limhaji Rovji 
V. Rahi, ibid. See, however, s. 41 
of the Specific Relief Act as to the 
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at the same lime keep the money or other advantages which he ha.s 
obtained under it ” (o). 

For the same reason, a man cannot rescind a conli-act in part 
only. When he decides to repudiate it, he must repudiate it ah 
together. If he has put it out of his power to restore tlie former 
slate of things, either by acts of ownership or the like, or by adopt- 
ing and accepting dealings with the subject-matter of the contract 
which alter its character, as the conversion of shares in a company, 
or if he has allowed third persons to acquire rights under the con- 
tract for value (p), it is too late to rescind, and the remedy, if any, 
must be of some other land. “ You cannot both eat your cake 
and return your cake”*’ (q). 

It is hardly needfu\ to say that resdission must be express 
and unequivocal. The cleare.st foi'pi of it is bringing a suit to 
set aside the contract. The will to rescind may also be declared 
by way of defence to an action brought on the contract; a decla- 
ration to that effect before action brought is not necessary as mat- 
ter of law (r), though, generally speaking, the prudent course is 
to repudiate as soon as possible. See s. 66, below. 

By the Common Law lapse of time is not of itself a bar to 
setting aside a contract ( subject to the risk of indefeasible rights 
having been acquired by third persons), but may be material as evi- 
dence of acquiescence, that is, of a tacit election to affirm the con- 
tract. But in British India, by the limitation Act (.r), a suit for 
the rescission of a contract must be dismissed, even though the 
defence of limitation is not set up, unless brought within three years 
fi'om the time when the facts entitling the plaintiff to have the 
contract rescinded first became laiown to him. English authorities 
on what amounts to acquiescence would seem, therefore, to have 
very little practical application. 

Benefit received " thereunder.” — " Ss. 64 and 65 do not refer 
by the words ‘benefit’ and ‘advantage’ to any question of ‘profit’ or 
‘clear profit,’ nor does it matter what the party receiving the money 
may have done with it” (j 1). The Act requires that a party must 
give back whatever he received under the contract. The benefit, 
however, to be restored must be benefit received under the contract. 
A. agrees to sell land to B. for Rs. 40,000. B. pays to A. Rs. 4,000 


<Us>cretion of the Court under that 
section, •which was exercised in the 
case now cited. 

(o) Clough V. L. & N.IV.R. 
<1871) L.R. 7 Ex. 26; 37 in Ex. 
ch, ; followed in Mathti v. San- 
karan A.I.R. 1932 Mad. 303; 136 
IX. 3S0. 

(/►) Clarhe v. Dickson (1858) E. 
B. &E. 148; 113 R.R. S83, decided 
on a state of company law long 
since obsolete, and not very clear on 
*he facts and dates, but the rule in 


question is correctly laid down. 

(q) Crompton J., E. B. & E. at 
p. 152. 

(r) Sec note (o), supra. Eibari 
V. Bellamy A.T.R. 1938 Rang. 207; 
176 I.C. 526, does not seem to have 
been a s. 64 case at all, the plaintiff 
having already repudiated the con- 
tract and the defendant having ac- 
cepted the repudiation. 

(j) IX. of 1908, s. 3, and Sched. 

, art, 114. • 

(^1) Muralidhar Chatterjee v. 




•eUTIES OE flESTITUTIOljri 


343 


as a deposit at the time of the contract, the amount to be forfeited Ss 4, 65. 
to A. if R. does not complete 'tkfe Sale within k specified period. B. ’ 
fails to complete the sale 'withih^the ipefcified 'period,- UQr.is he 
ready and willing to complete the sale witfiin a reasonabW time 
after the expiry of that pei-iod. A. is entjtlejd to' rescind ithe con- 
tract and to retain the deposit. The deposit' is 'not a benefit re- 
ceived under the contract ; it is a security that the putchaser would 
fulfil his contract, and is ancillary to the contract for the sale of the 
land (t). Where a guardian sells his ward’s property for pur- 
poses not binding on the ward and the sale price is utilised for 
the purchase of lands for the ward not contemplated at the time 
of the sale, the land.s so purchased for the ward do not constitute 
“ benefit ” received b^ the ward under the rontract so as to en- 
title the vendee to have it conveyed to him on repudiation by the 
ward of the sale by the guardian («). A duly appointed guar- 
dian of a minor executed a usufructuary mortgage of the minor's 
property but without the permission of the District Judge. The 
mortgage was for Rs. 1,400 at 2 per cent, per mensem interest, out 
of which Rs. 1,200 were paid in t1i.schaTge of a debt due from the 
minor’s father. The mortgagee constructed new buildings on the 
propertj'. On attaining majority the minor rescinded the mort- 
gage and filed A suit for recovery of possession of his property. It 
was held that the mortgagee was entitled only to Rs. 1,200 which 
had been paid to discharge the minor’s father’s debt and a sum 
of Rs. 237 spent by the mortgagee on necessary repairs on the 
mortgaged bungalow. The mortgagee was not entitled to the value 
of the newly erected buildings but was entitled to remove the mate- 
rials composing them (v). In Muralidhar Chatter jev v. Inter- 
national Film Co., Ltd. (vl ) the Privy Council decided that where 
a person has elected to put an end to the contract under section 39, 
he is bound to return any benefit that he has received under the 
contract, but he is entitled to damages for the defaulting party’s 
breach. 

<3S- When an agreement is discovered to be 
Obh{^tion of per- void (til), or when a contract becomes 
son who has receh- yoid, atiy person who has received any 

void'^^agreement'” oi 'advantage Under such agreement or 
contract that he- contract i.s bound to restore it, or to • 
corner vojfi. uiake compensation for it, to the per- 

jjon from t^om he received it. 

International Pihn Co., Ltd., (1943) I.C. 856. 

70 I. A. 35, at p. 49; A.I.R. 1943 (v) Bechn v, Bhabhuti Prasad 

P.C. 34; (1943) 2 M.L.J. 369. (1930) 52 All. 831; 124 I.C. 731; 

(t) Natesa Aiyar v. Appavii A.I.R. 1931 All.- 201. 

(1915) 38 Mad. 178; 19 I.C. 462. (vl) (1943) 70 I. A. 35; A.I.R. 

(«) Chinnaswami v. Krishna- 1934 P.C. 34; (1943) 2 M.L.J. 369. 
smaiiii (1918) 35 Mad.L.J. 652; 48 (w) Parties being presumed to 
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g Qg Illustratiotis. 

(a) A. pays B. 1,000 rupees in consideration o£ B.'s promising to marry 
C., A.’s daughter. C. is dead at tite time of the promise. The agreement 
is void, but B. must repay A. the 1,000 rupees, 

(b) A. contracts with B. to deliver to him 2S0 maunds of rice before 
the 1st of May. A. delivers 130 maundis only before that day and none 
after. B. retains the 130 maunds after the 1st of May. He is bound to 
pay A. for them. 

(c) A., a singer, contracts with B., the manager of a theatie, to sing 
at his theatre for two nights in every week duiing tlie next two months, and 
B. engages to pay her a hundred rupees for each night’s performance. On 
the sixth night A. wilfully absents herself from the theatie, and B., in 
consequence, rescinds the contract. B. must pay A. for the five nights on 
which she had sung. •< 

(d) A. contracts to sing for B. at a conceiit for 1,000 rupees, which 
are paid in advance, A. is too ill to sing. A. is not bound to make com- 
pensation to B. for the loss of the profits which B. would have made if A. 
had been able to sing, but must refund to B. the 1,000 rupees paid in 
advance. [Z. contracts with A. to sell him land which in fact is already 
sold to B. A. is entitled, notwithstanding a clause exempting Z. from 
liability for defects in the title, to avoid the contract on tlie ground of fraud 
and recover his purchase money from Z. under this section: Akhtar lahmi 
Begam v. Haeari Lai (1927) 25 AII.L.J. 708; 103 l.C. 310; A.T.R'. 1927 
All. 693.1 


Duties of restitution. — 'The matter corresponding to this and 
the last foregoing section, besides s. 39, is scattered about English 
books in the shape of technical rules and exceptions unintelligible, as 
usually staled, to any one who is not acquainted, not only with 
modern English law, but with the formulas of the ancient common 
law system of pleading which has long been obsolete in England, 
and survives only in some American jurisdictions. However, the 
substance of the question involved may be put thus: — “ In what 
cases may an action be brought by a person who has entered into 
a special contract against the person with whom he has contracted, 
while his own side of the contract remains unperformed?” (jt). 

'^And, as in English law the plaintiff, if he recover at all, must 
do so either on the original contract or on some otlier implied con- 
tract, it has to be considered whether the special contract is subsisting, 
but the defendant has dispensed the plaintiff from performing his 
part by making it impossible or otherwise, and, if it is not sub- 
sisting, whether a new contract by the defendant to pay for work 
done or other benefit which he has accepted, as the case may be, can 
be inferred. In the case where a party has contracted to do an 
entire work for a specific sum, he “ can recover nothing unless 
the work be done, or it can be shown that it was the defendant’s 
fault that the work was incomplete, or that there is something to 

know the law, the date of discovery 177; 101 l.C. 265; Gopilal Bhawa- 
is taken, so far as material, to have niram v. Pandurang A.I.R. 1926 
been the date of the agreement un- Nag. 241; 92 l.C. 640. But <?«. is 
less the Court is satisfied that it it not rather a pure question of fact? 
was later: Shtmbhoo Stmkul v. (,r) 2 Sm.L.C. 10. 13th ed. 
Dhaneshar Shgh A.I.R. 1927 Oudh 
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justify tlie conclusions that the parties have entered into a fresh S. 65. 
conti-act ” (y). 

The illustrations to this section are rather miscellaneous. In 
(a) we have a simple case of money paid under a mistake {cp. s. 

72, below) . In (b) it does not seem that the contract has become 
void at all, but, on the contrary, that B. has elected to affirm it 
in part, and dispense with the residue: there is no new contract 
under which he is bound to pay for the 130 maunds of rice, as is 
shown by this, that what he does accept he is undoubtedly bound 
. to pay for at the contract price. In (c) it is not clear whether 
the contract 'is to be treated as divisible, sp that A. is entitled to 
Rs. 100 for each night on which she did sing, or the Court is to 
estimate what, on the whole, the partial performance was worth ; 
nor would it be clear in England without fuller statement of the 
terms and cii-cumstances. Illustration (d) is again simpler; Eng- 
lish lawyers would refer it to the head of money paid on a con- 
sideration which fails. 

Scope of the section. — This section applies only to cases where 
an agreement is discovered to be void, or when a contract becomes 
void [see s. 2, cl. (j)]. It does not, therefore, apply to cases 
where there is a stipulation that, by reason of a breach of warranty 
by one of the parties to the contract, the other party shall be dis- 
chai-ged from the performance of his part of the contract. An 
insurance company is not, therefore, bound under the provisions of 
this section to refund to the heirs of the assured the premiums paid 
on the policy of life assurance where the assured had committed a 
breach of the warranty by making an unti'ue statement as to his 
age (^). vThis section does not apply to a case where one of the 
parties — such as a minor known at the time so to be (a) — ^being 
wholly incompetent to contract, there not only never was but there 
never could have been any contract (&). It does apply where a 
transaction not void but voidable is repudiated by the person en- 
titled to repudiate, as in the case of a sale of Hindu joint family 
property by the father on behalf of himself and a minor son (c). 

\/The Privy Council have applied the section to a case where a mort- 

539; Motilal Mansukhram v. Manek- 
Idl Dayabltai (1920) 45 Bom. 225; 

59 I.C. 245; Pwijahhal v. Bhag- 
wandas (1928) 53 Bom. 309; 117 
T.C. 518; A.I.R. 1929 Bom. 89. 

A fortiori, where a person delibe- 
rately enters into a contract which 
he knows cannot be valid: Gopal- 
swami v. Vaithilinga (1940) 1 Mad. 

L.J. 547; A.I.R. 1940 Mad. 719. 

(c) Lacimi Prasad v. Lachmi 
Naram (1927) 25 All. L.J. 926; 107 
I.C. 36; A.I.R. 1928 All. 41, but 
the case was mainly governed by the 
Transfer of Property Act. 

44 


(y) Appleby v. Myers (1867) L. 
R. 2 C.P. 651, 661, judgment of the 
Ex. Ch. per Blackburn J. 

(s) Oriental Government Secu- 
rity Life Assurance Co., Ltd. v. 
Narasimha Chari (1901) 25 Mad. 
183, 214. 

(а) It has been held to apply 
where the fact of minority was un- 
loiown to the parties at the time, and 
discovered later: Gokuldas v. Gulab- 
rao (1925) 89 I.C. 143; A.I.R. 
1926 Nag. 108. 

(б) Mohori Bibee v. Dhurmodos 
Ghosc (1903) 30 I.A. 114; 30 Cal. 
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S. 65. gage was avoided on the ground that the moi'lgagee failed to (jb- 
tain the sanction of the Deputy Collector to the mortgage (d). 

Where an agreement is discovered to be void. — “ The sec- 
tion deals with (a) agreements and (b) conlrafls. The dislinclioii 
between them is apparent from s. 2; by clause (e) every promise 
and every set of promises forming the consideration for each other 
is an agreement, and by clause (h) an agreement enforceable by 
law is a contract. Sec. 65, therefore, deals with (a) agreements 
enforceable by law and (b) with agreements not so enforceable. 
By clause (g) an agreement not enforceable by law is said to be 
void. An agreement, .therefore, discovered to be void is one dis- 
covered to be not "enforceable by law, and, ^on the language of the 
section, would include an agreement that was void in that sense 
from its inception as distinct from a contract that becomes void ” (e) . 
The expression “ discovered to be void ” presents some difficulty 
as regards agreements which are void for unlawful consideration 
[ss. 23 and 24]. On the one hand it has been said that the words 
" agreement discovered to be void ” apply to all agreements which 
are void ab initio, including agreements based upon an unlawful 
consideration (/). If this view be correct, it follows that the per- 
son who has paid money or transferred property to another for 
an illegal purpose can recover it back from the transferee under 
this section, even if the illegal ptu’pose is carried into execution 
and both the transferor and transferee arc in pari deliclo. It is 
difficult to suppose that such a result was contemplated by the 
Legislature. Moreover, it would not be correct to say that, where 
a person gives money for an unlawful purpose, the agreement under 
which the payment is made can be, on his part, discovered to be 
void. On the other hand, it has been said that the present section 
does not apply where the object of the agreement was illegal to 
the knowledge of both the parries at the time it was made (p). If 
this view be correct, a person who has paid money or transferred 
property to another for an unlawful purpose cannot recover it back 
even if the illegal pmpose is not carried into execution and the 
transferor is not as guilty as the transferee. This is clearly against 


(d) Nisar Ahmed v. Mohan 
Maniuha (1941) All.L.J. 316; A. 
I.R. 1940 P.C. 204; cf. Ghiilam 
Dastgir v. Nur All A. I.R. 1935 
Lah. 401. 

ie) Harmth Ktuir v. Indar Baha- 
dur Singh (1923) SO I.A. 69. 75-76; 
45 All, 179; 71 I.C. 629; A.I.R. 
1922 P.C. 403, Privy Council, per 
Sir L. Jenldns; Diet. Cauticil, IVar- 
dka V. Anna Daulatrao A.I.R. 
1941 Kag. 273; 197 I.C. 76. 

(/) Jijibhai v. Nagji (1909) 11 
Rom. 693, at pp, 697, 698; Gulab- 
chand v. Fulbai (1909) 33 Bom. 


411, at pp. 416, 417. 

(g) Nathu Khan v. Seieak Koen 
(1911) 15 C.W.N. 408, at p. 409. 
See also Dayabhai Tribhovandgs v. 
Lakshmichand Panachand (18^) 9 
Bom. 358, at p. 362 (case of a 
wagering contract under s. 30 of the 
Act), followed in Changa Mai v. 
Sheo Prasad (1920) 42 All. 449 ; 55 
I.C. 965. It is not clear what the 
wide dictum in Khushal v. Labhan 
Rao A.I.R. 1928 Nag. 232; 110 
I.C, 351, 356 (authorities apparently 
not considered) was intended to in- 
clude. 
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the provisions of s. 84 of the Indian Trusts Act, 18^ {h). It S. 65. 
seems on the whole that the present section does not apply to agree- 
ments which are void under s. 24 by reason of an unlawful con- , 
sideration or object and still less to th^e which are tainted with 
fraud or other moral turpitude (i) . andVmere bemg no other section 
in the Act under which money paid for an unlawful purpose may 
be recovered back, the analogy of English law will be the best 
guide. In fact, the English rule has actually been followed in a 
large number of cases in British India, and is reproduced as re- 
gards the transfer of property in s. 84 of the Trusts Act. /Accord- 
ing to' that rule, money paid in consideratiiqp of an^executory con- 
tract or purpose whicji is illegal may be recovered back upon re- 
pudiation of the transaction, as upon a failure of consideration. 

But if the illegal purpose or any material part of it has been per- 
formed, the money paid cannot be recovered back, for the parties 
are then equally in fault, and in pari delicto melior est conditio 
possidentis (/). It has thus been held that though an agreement for 
payment of money to the parent or guardian of a minor in con- 
sideration of his giving his son or daughter in manage is void 
under ss. 23 and 24 as being against public policy, lyet if the mar- 
riage is not performed, as where the son or daughter to be given 
in marriage died before the marriage could take place or the parent 
or guardian refuses to give the boy or girl in marriage, a paity 
who has paid money under the agreement is entitled to recover 
it back (ft). But if the marriage is performed, money paid under 

(/t) That section runs as follows: hhai Tribhovandas v. LaksUmkUand 
“Where the owner of property Pamchand (1885) 9 Bom. 358, 362, 
transfers it to another for an illegal and Srikakolapu v. Gttdivada (1018) 
purpose, and such purpose is not 34 Mad.L.J. 561 ; 44 I. C. 319, both 
carried into execution or the trans- cases of agreements by svay of wager 
feror is not as guilty as the trans- under s. 30. Tn Dhanna Miinda v. 
feree, or the effect of permitting the Msl. Koxila Bunion A.I.R. 1941 
transferee to retain the property Pat, 510; 193 I.C. 851, the agree- 
might be to defe.it the provisions of ment was void as being contrary to 
any law, the transferee must hold a local Act which both parties must 
the properly for the benefit of the be presumed to have known when 
transferor.” See acc. Prabhti Mai- the agreement was made. The then 
•Ghula Mai v. Bobu Ram Basheshar Judicial Commissioner's Court has 
Das A.T.R, 1926 Lah. 159; 89 I.C. however held in Sadhusingh v. 

684. Jhamnadas A.I.R. 1937 Sind 211; 

(i) See Gnlahchand v. Ftilbai 1?1 I.C. 1005, that s. 65 does 
(1909) .33 Bom. 411, at p. 417; /fmir apply to agreements void ab initio 
Khanv. Saif Ali (1893) Punj. Rec. because of an unlawful object or 
no. 86; Sibkisor v. Manik Chandra purpose, following (1909) 33 Bom. 

(1915) 21 Cal.L.J. 618, 620; Srini- 411. 

vasa Ayyar v. Sesha Ayyar (1918) (f) Taylor v. Bowers (1876) 1 

41 Mad. 197, 199, 204 ; 41 T.C. 783; Q.B.D. 291; Hernia, i v. Jcuchncr 
Leduv. Hiralal (1916) 43 Cal. 115; (1885) 15 Q.B.D. 561; Kearley v. 

29 I.C. 62S; Rvdragowda v. Gan- Thompson (1890) 34 (j.B.D. 742; 
gowda A.T.R. 1938 Bom. 54; 39 Pelherpermal v, Muniandi Servai 
Bom.L.R. 1124; 173 I.C. 553, a (1908) 35 I.A. 98, at p. 103. 
case of gross fraud. See also Daya- (k) Gnlabchand v. Fulbai (1909) 



348 THE INDIAN CONTEACT ACT. 

S. 66, the agreement cannot be I'ecoverecl back, '^he same principle ap- 
plies to cases where a person transfers his property benami to an- 
other in order to defraud his creditor. In such cases, where the 
fraudulent purpose is not carried into execution, the transferee will 
be deemed to hold the property for the benefit of the transferor, as 
provided by s. 84 of the Tmsts Act. Where, however, the fraudu- 
lent object is accomplished, the transferee will not be disturbed in 
his possession (1). The same rule applies where the unlawful 
object has been accomplished substantially, though not in its en- 
tirety (hi). Bui it assumes that the act is par delicium, and it will 
not, therefore, apply w,here the transferor is not as guilty and is 
not to blame as much as the transferee («) The same principles 
have been held to apply to payments made under agreements which 
are void under s. 30 as being by way of wager (o). See notes on 
s. 23 under the heads “ Legislative enactments," “ Immoral," 
" Stifling prosecution," " Marriage brocage contracts," and " Sale 
of public offices.” 

A transferee of property which from its very nature is in- 
alienable is entitled to recover back his purchase money from the 
transferor, if the transfer is declared illegal and void (/>). So also’ 

33. Bom. 411; Ram Chand Sen v. fcerjee J. on p. 983); Msi, Rosbm 
4udaiio Sen (1884) 10 Cal. 1054; v. Muhammad (1887) Punj. Rec. no. 
Mnivasa Ayyar v. Sesha Ayyar 46; Pirtha Das v. Hira Singh 
(1918) 41 Mad. 197; 41 I.C. 783; Punj. Rec, no. 63; Girdharlal v. 
Hwana v. Malak Chand (1919) P. Manikavma (1914) 38 Bom. 10; 21 
R. 113; Sadhusing v. Jhamnadas T.C. SO. 

\.I.R. 1937 Sind 211; 171 I.C. (7/1) Mnihurawan Chelty v. Kri- 
1005; Mst. Sonphula Kmr v. Gan- shna Pillai (1906) 29 Mad. 72. 
sttri A.I.R. 1937 Pat. 330; 169 I.C. (m) See Trusts Act, s. 84, and 
901; Bhan Singh v. Kaka Singh A. Specific Relief Act, s. 35 (b), and 
I.R. 1933 Lah. 849. illustration thereto. See also Sham 

(/) Petherpermal v. Mmkmdi Lai Mitra v. Amarendra Nath Bose 
Servai (1908) 35 I. A. 98; Clman- (1895) 23 Cal. 460. 
rappa v. Pnttappa (1887) 11 Bom. ( 0 ) Dayabhai Tribhovandas v. 
708; Honapa v. Narasapa (1898) 23 Lakshmirhand Pmutchand (1885) 9' 
Bom. 406; Rmigammal v. Venkata- Bom. 358, 362; Srikakolapu y. Gudi- 
ihari (1895) 18 Mad. 378; ufd. vada (1918) 34 Mad.L.J. 561; 44 

(1896) 20 Mad. 323; Varamali v. I.C. 319; Devi Dial v. Sunderdas- 

Chnndru (1897) 20 Mad. 326; Kon- (1919) P.R. 65; Nagappa pillai v. 
deli Kama Row v. Nukamma (1908) Anmachalam Chetty (1924) 85 I.C. 

31 Mad. 485; Raghavalu v. /-un 1016; A.I.R. 1925 Mad. 281 (Court 

Harayana (1908) 32 JMad. 323. divided). 

Goberdhan Singh V, Ritu Roy (1896) (p) Krislman v. Sankara Varma 

23 Cal. 962; Banka Behary Dass v. (1886) 9 Mad. 441; Jijibhai v. Nagji 
Raj Kumar Doss (1899) 27 Cal. 231; (1909) 11 Bom.L.R. 693; Haribhai 

Govinda Kuar v. iMla Kishun v, Nathubhai (1914) 38 Bom. 249; 
Prasad (1900) 28 Cal. 370; Jadtt 23 I.C. 602; Javerbhai v. Gordhan 
Nath Poddar v. Rup Lai Poddar (1915) 39 Bom, 358; 28 I.C. 442; 
(1906) 33 Cal. 967 (the portion of Bai Diwali v. Umedbhai (1916) 40 
the head-note stating that 11 Bom. Bom. 614; 36 I.C. S64, the last four 
708 and 20 Mad. 326 have been dis- being cases under the Bombay Bhag- 
Knted from is misleadmg: see per dari Act V of 1862. The word 
Ramptni J. on p. 969 and per Moo- "illegal,’’ -whicli is frequently appli- 
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the purchaser of an expectancy (q). The time at which an agree- 
ment for the sale of an expectancy is “ discovered to be void,” so 
that a, cause of action to recover the consideration arises under this 
section, in the absence of special circumstances, is the date of the 
agreement (r). 

“ When a contract becomes void.” — The expression “ be- 
comes void ” includes cases of the kind contemplated by the second 
clause of s. 56. [See notes on s. 56 under the head " Refund,” 
above, and the notes on s. 65, below, under the head ” Received any 
advantage. ”]^The Privy Council have held that s. 65 is applicable 
where a voidable contract has been avoided (j). On a suit to 
enforce a registered iriortgage, the mortgage was found to be void 
because permission under para. 11 of the third schedule to the 
Code of Civil Procedure had not been obtained. The claim on the 
personal covenant appeared to be time-barred and was formally 
abandoned by the mortgagee. The Privy Council held that the 
mortgagee had the right to refuse to be bound by the contract of 
loan when the basis of the contract had gone. ” The lender who 
has agreed to make a loan upon security and has paid the money 
is not obliged to continue the loan as an unsecured advance. The 
bottom has fallen out of the contract and he may avoid it.” The 
mortgagee was given relief under the section (si). It was deemed 
applicable by the High Court of Bombay (t) to Ae case of a lease 
which was terminated by the lessee under the provisions of the 
Transfer of Property Act on the destruction of the property by 
fire. In that case tlie plaintiff hired a godown from the defendant 
for a period of twelve months and paid the whole rent to him 


ed to transfers of this character, is 
not the proper word in such a case; 
tile attempted transfer is a nullity. 

(g) Hamath Knar v, l)idar Baha- 
dur Singh (1923) SO I. A. 69; 4S 
All. 179; 71 I.C. 629; A.I.R. 1922 
P.C. 403. See also Annada Mohan 
Roy V. Gour Mohan Mullick (1923) 
SO I.A. 239; SO Cal. 929; 74 I.C. 
499; A.I.R. 1923 P.C. 189. 

(r) (1923) SO I.A. 239; SO Cal. 
929; 74 I.C. 499, supra; Hansraj v. 
Dehra Dun — Mussoorie Eledru 
Tramways Co. (1933) 60 I.A. 13; 
S4 All. 1067; 142 I.C. 7; A.I.R. 
1933 P.C. 63. 

(j) Satgur Prasad v. Har Naraiii 
(1932) S9 I.A. 147; 7 Luck, 64; 136 
I.C. 108; A.I.R. 1932 P.C. 89, 
and see also Raja Mohan Manucha v. 
Mansoor Ahmad A.I.R. 1943 P.C. 
29; (1943) 1 Mad.L.J. S08. In 
Labh Singh v. Jamtun (1934) IS 
Lab. 7Sl; ISI I.C. 1; A.I.R. 1934 


Lah. 853 (F.B.), the principle of 
the fiibt of the two cases just cited 
was followed where an occupancy 
tenant had mortgaged his tenancy 
and the alienation had been set aside 
at the instance of the landlord under 
s. 60 of the Punjab Tenancy Act, 
1887, the mortgagee being held entitl- 
ed to sue the mortgagor for refiuid 
of the mortgage money. 

(j1) Raja Mohan Manucha v. 
Mansoor Ahmad Khan (1943) 70 
I.A. 1; (1943) 1 M.L.J. SOS; A. 
I.R. 1943 P.C. 29. The mort- 
gagee, however, must not omit to 
repudiate within a leasonable time, 
otherwise his conduct may be treat- 
ed as an election to allirm the con- 
tract based on the personal covenant 
Ibid. 

(0 Dhurainsey v. Ahmedbhai 
(1898) 23 Bom. IS, followed in 
Muhammad Hashiin v. Misri (1922) 
44 All. 229; 6S I.C. 253. 


S. 66. 


V' 
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S. 65. in advance. After about seven months the godown was destroyed 
by ‘fire, and the plaintiff claimed a refund from the defendant of 
a proportionate amount of the rent, and subsequently brought a 
suit for the same. The Court held that the provisions of s. 108 (e) 
of the Transfer of Propeity Act applied to the case, and that the 
plaintiff was entitled under this section to recover the rent for the 
iinexpired part of the term. The demand for a refund was treated 
by the Court as a notice to the defendant avoiding the lease (ti). 

It was also stated in the judgment that the right to compensation 
imder this, section docs not depend on the possibility of apportion- 
ment (v). Sec. 108 of the Transfer of Property Act provides 
that, in the event of the property let being destroyed by fire, “ the 
lease shall at the option of the lessee be vofd.” Where a transac- 
tion is act aside under s. S3 of the Transfer of Property Act, the 
transferee is entitled to the return of the sale price but is not 
entitled to the cost of defending a suit against the transferor’s 
creditors (w).'^A contract also "becomes void” when a party 
disables himself from suing upon it by making an unauthorised 
alteration (x). "^The advantage is not recoverable unless it has 
been received before die contract becomes void (y). 

Contracts with corporations. — ^At conunon law the contracts 
of corporations must in general be under seal. To this, however, 
there are some exceptions. One of them is where the whole con- 
sideration has been executed and the corpoi-ation has accepted the 
executed consideration, in which case the corporation is liable on 
an implied contract to pay for the work done, provided that the 
work was necessary for carrying out the purposes for whicli the 
corporation exists (e). The exception is based on the injustice of 
allowing a corporation to take the benefit of work without paying 
for it (a). This exception, however, is in certain cases excluded 
by statute. ''Contracts with a corporation are often required by the 
Act creating it to be executed in a particular form, as, for instance, 
under seal. The question in such cases is whether the Act is im- 
perative and not subject to any implied exception when tlie con- - 
sideratiou has been executed in favour of the corporation. If the 
Act is imperative and the contract is not under seal, the’ fact that , 
the consideration has been executed on either side does not entitle 
the party who has performed his part to sue the other on an implied 

(it) See ti. 66, /lost. Hcmclmnd v. Govind A.I.R. 1925 

(?') Citing Cunningham and Nag. 243 ; 86 I. C. 18S. 

Slicphard's notes to s. 65. (y) Wolf & Sotw v. Dadyba 

(w) Parasltaraui v. Sadashco A. Khimji & Co. (1920) 44 Bom. 631; 
T,R. 1936 Nag. 268. It appears 58 1.C. 465. 

Jc . from the report that the transferee (c) Latoford v. Billericay Rural 
was party to the fraud of defeating District Council [1903] 1 K.B. 772. 
and delaying creditors. If so, he (a) Cliwke v. Cuckfield Union 
was not entitled to any relief. (1852) 21 L.J.Q.B. 349, 351; 91 R. 

(sr) Anantha Rao v. Surayya R. 891. 

(1920) 43 Mad. 703; SS I.C. 697; 
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contract for compensation. This may work hardship, byt the pro- 
vision of the Act being imperative, and not merely directory, it 
must be complied with. The present section, accordingly, does not 
apply to cases where a person agrees to supply goods to, or do 
some A\ork for, a municipal corporation, and goods are supplied 
or the work done in pursuance of the contract, but the contract is 
lequired by the Act under which the corporation is constituted to 
be executed in a particular form, and it is not so executed. In 
such cases (b) the corporation cannot be charged at law upon the 
contract, though the consideration has been executed for the bene- 
fit of the corporation. " The Legislature has made provisions for 
the protection of ratepayers, shareholders and others who must act 
through the agency of 'a representative body by requiring the oW 
servance of certain solemnities and formalities which involve deli- 
beration and reflection. That is the importance of the seal. It is 
idle to say there is no magic in a wafer. . . . The decision may be 
hard in this case on the plaintiffs, who may not have known the 
law. They and others must be taught it, which can only be done 
by its enforcement ” (c). This decision has been followed by 
the High Courts of Allahabad (d) and Calcutta (e). In the Allaha- 
bad case the plaintiff had supplied to the defendant municipality 
stone ballast for metalling the municipal roads m accordance with 
his tender, which had been accepted, but the contract was not ii} 
writing and signed as required by the Municipal Act (/). The 
plaintiff sued the mvmicipality for the value of the materials 
supplied (g), and for damages for refusing to accept deliveiy of 
the re.st of the ballast. He was held not entitled to recover; the 
contract, not having been committed to writing and signed as re- 
quired by the Municipalities Act, could not forai the basis of any 
suit against the municipality, notwithstanding that ballast was sup- 
plied in pursuance of it. It was also held that the section did not 
apply, as the case was not one where the agreement was “ discovered 
to be void,” or had " become void,” within the meaning of the 
section. This decision is in obvious conflict with a prior decision 


(b) Young & Co. v. Corporation 
of Royal Leamington Spa (1883) 8 
App. Ca. 517. 

(f) Ibid., per Lord Branwell, at 
p. 528. The “wafer" is the com- 
mon modern substitute for a waxen 
seal. 

(d) Radha Krishna Das v. Muni- 
cipal Board of Benares (1905) 27 All 
592. 

(e) Mathura Mohan Saha v. Ram 
Kumar Saha (1916) 43 Cal. 790, 814 
sqg.‘, 35 I.C. 305; Mohamad Eb- 
rahim Molla v. Commissioners for 
the Port of Chittagong (1926) 54 
Cal. 189, 210 sqq. ; 103 I.C. 2; A. 


I.R. 1927 Cal. 465. 

(/) N.W.P. and Oudh Munici- 
palitiea Act XV of 188.3, s. 40, and 
Loc.d Act No. 1 of 1900, s. 47. 
Both Acts have been repealed. See 
now the U.P. Municipalitici Act, 
1916. 

(g) The municipality had in this 
case paid the plaintiff for a part of 
the ballast supplied to them, and as 
to another part supplied to them 
they deposited Rs. 1,094 in Court, as 
the plaintiff claimed more. The 
rest of the ballast was not accepted 
as being of inferior quality. 


65 . 
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S. 65 . ’ of the High Court of Bombay already cited and considered on 
another point (h). The Bombay case was the converse of the 
Allahabad case, the plaintiff being the municipality and the other 
party to the contract the defendant. In that case the Municipality 
of Trimbak granted to the defendant the right of levying and 
collecting certain tolls for a period of fourteen months, for which 
the defendant agreed to pay to the municipality Rs. 15,001. The 
contract was required by the Bombay District Municipal Act (i) 
to be sealed Avith the seal of the municipality, but it was not so 
sealed. The defendant levied and collected the tolls and paid part 
of tlie agreed amount, but failed to pay the balance, for which 
the municipality sued 'him. The defence was (1) that the muni- 
cipality had dispensed with payment of the balance, (2) that the 
contract, not being under seal, was unlawful within tlie meaning 
of s. 23, as, if enforced, it would defeat the provisions of the Act, 
and that it could not therefore be enforced against the defendant, 
though the consideration had been executed for his benefit. The 
defence failed on the first point, as we have seen above on s. 63, 
and on the second point on the ground thus stated in the judg- 
ment: “ It is a well recognised law in England that though a con- 
tract by a corporation must ordinarily be under seal, still whei'e 
there is that .which is known as an executed consideration an action 
will lie, though this formality has not been observed. Notwith- 
standing s. 23 of the Indian Contract Act, we see no reason for 
not adopting the same view of the law here. For we tliinlc, when 
regard is had to the principle on which the English Courts’ have 
proceeded, it is clear we do not run contrary to any provision of 
s. 23 of the Contract Act in holding that in this country too, as in 
England, where there is an executed consideration, a suit will lie 
even in the absence of a sealed contract.” But, as the Allahabad 
High Court said in Radha Krishna Das’s Case (/), “ According to 
the ruling of the House of Lords to which we have referred, an 
action will not lie in England against a coiTjoration which is go- 
verned by an Act such as the Public Health Act of 1875 in the 
absence of a sealed contract, even though there is an executed con- 
.sideration. ” The reference to s. 23 of the Contract Act seems 
to be irrelevant. If the plaintiff was disabled from suing, it was 
by the Bombay District Municipal Act, and the real question was 
whether that Act was imperative and not subject to any implied 
exception in a case where the consideration had been executed in 
favour of the municipality.v/ As the municipality cannot be sued 
upon a contract which is required to be, but which is not under 


(k) Abaji Sitaram v. Trimbak 
Municipality (1903) 28 Bom. 66, see 
-nates on s. 63, “Remission of per- 
formance”, above. Also, it seems, 
with Lueknow Municipal Board v. 
Debt Das (1926) 1 Luck. 444; 99 I. 


C. 643; A.I.R. 1926 Otidli 388, but 
the report is confused. 

(i) Bombay Act II of 1884, s. 30, 
repealed; see now Bombay Act III 
of 1901. 

(190S) 27 All. 592, at p. 600. 
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seal, though the consideration has been executed for its benefit, S. 65. 
so it cannot sue upon the contract, though it has performed its own 
part of the contract so that the other party has had the benefit of 
it (ft) . In Moliamad Ebrahim Molla v. Commissioners for the Port 
of Chittagong (/) the Commissioners for the Port of Chittagong 
sued the defendant for the recovery of money due as hire of a 
tug lent to the defendant under a contract with him. The con- 
tract was not under seal as required by s. 29 of the Chittagong 
Port Act, 1914. It was held that the Act was imperative in its 
terms and that the plaintiffs could not sue on the contract. It was 
held at the same time that the plaintiffs wQre entitled to payment 
upon a quantum merujf. Two of the English cases cited (m) lay 
down that where the provision of a statute as to the form of a 
contract is not imperative — ^but there only — either party may sue 
the other on an implied contract to pay for work done. ' It ap- 
pears from the report of this case that counsel for the defendant 
(who was the appellant before the Court) himself conceded that 
the plaintiffs were entitled (though not in that suit) to some com- 
pensation for the use of the tug.'^It is submitted that both counsel 
and the Court were in error in thinking that the plaintiffs were | 
entitled to recover quantum meruit. No question of payment upon , 
a quantum meruit can arise where an Act is imperative. 

Since the last edition of this work there have been many Indian 
cases in which the view propounded by the learned authors has 
been supported («). There are, however, otlier cases in which it 
has been decided that although the contract with the corporation 
was void, either s. 65 (o) or s. 70 (p) was applicable. '^It is 


(Ji) Raman Chetti v. Municipal 
Council of Kumbakomm (1907) 30 
Mad. 290; South Barrackpore Muni- 
cipality (Chairman of) v. Anittlya 
Nath Chatter fee (1907) 34 Cal. 1030; 
35 I.C. 305; Mohamad Ebrahim 
Molla V. Commissioners for the Port 
of Chittagong (1926) 54 Cal. 189, 
210 et seq . ; 103 I.C. 2; A.I.R. 1927 
Cal. 465. 

(/) (1927) 54 Cal. 189; 103 I.C. 
2; A.I.R. 1927 Cal. 465. 

(jh) Lawford v. Billericay Rural 
District Council [1903] 1 K.B. 773; 
Douglas v. Rhyl Urban District 
Council [1913] 2 Qi. 407. 

(h) Municipal Board, Lucknow v. 
Deb A.I.R. 1932 Oudh 193; 137 I. 
C. 574; Srivilliputtur Municipal 
Council V. Arunachala A.I.R. 1933 
Mad. 332; 144 I.C. _7^; Ram 
Chmtd & Sons v. Municipal Com- 
mittee, Lahore A.I.R. 1933 Lah. 14; 
45 


145 I.C. 687; Municipal Corporation, 
Bontbayv. Secretary of State (1934) 
58 Bora. 660 ; 36 Bom.L.R. 5^; IS? 
I.C. 947; A.I.R. 1934 Bom. 277; 
Mahomed Sheraeee v. Dist. Council, 
Kyaukse A.I.R. 1937 Rang. 378. 

(o) Arunachala „v. Srivilliputtur 
Municipal Council (1934) 58 Mad. 
65; 151 I.C. 46; A.I.R. 1934 Mad. 
480; Madura Mwiicipaliiy v. Ala- 
gWisami (1939) Mad. 928; A.I.R. 
1939 Mad. 957; Bhumbho Meiharam 
V. Dist. Local Board, Hyderabad 
(1940) Kar. 195; 191 I.C. 768; A. 
I.R. 1940 Sind 199. 

(p) Zulaing v. Yamethin Dist. 
Council (1932) 10 Rang. 522; 140 I. 
C. 737; A.I.R. 1932 Rang. 176, 
Municipal Committee, Peshawar v. 
Haji Mttsiti A.I.R. 1933 Pesh. 16; 
141 I.C. 23; Pallonjee & Sons v. 
Lonavala Municipality (1937) Bom. 
872 ; 39 Bom.L.R. 835; 171 I.C. 
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S. 65. respectfully submitted that^eitlier s. 70 nor s. 05 can have any 
app'ication to such cases. '^S. 70 refers to a set of circumstances 
in w hich there could have been a contract ; it has no application to 
a case where there could not have been a contract {q).\^S. 65 also 
has no application, for it has already been decided by the Privy 
Council in hlohori Bibee's Case (r) that this section does not ap- 
ply where one of the parties to a contract is incompetent to con- 
tract. The parties incompetent to contract arc referred to in s. 11 
of the Act. If the Act under which the corporation exists is man- 
datory and requires the contract to be under seal, the corporation 
has no capacity to confract except under seal. In Church v. Im- 
perial Gas Co. (s) Lord Denman said that i,L was only in that way 
(i.p , by the use of the seal) that a corporation could expife.-ss its 
will or do any act. And Rolfc B. in delivering the judgment of 
the Court of Exchequer in Mayor of Ludlow v. Charlton (t) said: 

“ It is quite clear that there was nothing to enable the corporation of 
Ludlow to contract with the defendant otherwise than in the ordi- 
nary mode under the corporate seal.” These cases were referred lo 
with approval in Yomg and Co. v. Corporation of Royal 
Leamington Spa (ii). view of the decision in Mohori Bibee’s 
Cose where it was categorically slated of s. 65 that it started from 
the basis of there being an agreement or contract lictween compe- 
tent parties, and in view of the express provisions of s. 11, it is 
difficult to see how courts in India can apply s. 65 to corporations 
which are disqualified from contracting except under seal. Such 
contracl.s alleged to be entered into with corporations are neither 
agreements nor contracts within the meaning of those words as de- 
fined in the Contract Act. '^It is equally difficult to appreciate the 
common sense of enforcing a contract under the piovisions of 
ss. 65 and 70 where it is expressly forbidden by the slatuie governing 
the corporation. 

Nevertheless, the above result is not wholly satisfactory ; though 
it may be an accurate statement of the law, a certain sense 61 in- - 
congniity remains. It is worth pointing out that the Legislatuix 
in England has now repealed the provisions in the Public Health 
Act, 1875, which gave rise to many cases before the English Courts ; 
and by s. 266 of the'H.ocal Government Act, 1933, all local autho- 
rities may enter into contracts necessary for the discharge of their 
functions. These contracts must comply with the standing orders 
of the authority, but the otlier parly is not bound to inquire whe- 

fi60; A.I.Il. 1937 Horn, it?; Madura .“ISQ. 

Munirifialily v. Alai/irisami (1939) (s) (1838) 6 Ad. & E. 846, 861. 

Mad. 928; A.I.R. 1939 Mad. 957. (<) (1840) 6 M. & W. 815, 822. 

(q) Bankey Bchari v. Mahcndra («) (1883 ) 8 App. Cas. 517, at p. 

(1940) 19 Pat. 739; 188 l.C. 772 ; 525. This case has been leferrcd to 

A.I.R. 1940 Pat. 324, in Leake, Contracts, Sth Ed., p. 445, 

(r) Makori Bibce v. Uhurmodos under the general licading dealing 
Ghose (1903) 30 I. A, 114; 30 Cal. with capacity of parlies. 
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Iher they have been complied wilh; and the contract is valid even 
though there has been no such compliance. Possibly the Indian 
Legislature may think fit to follow this excellent example. 

At all events, where a contract which fails to comply with the 
statutory formalities is only executory, neither party can enforce 
performance "against the other (v). 

. “Any person.” — ^Xhe obligation under this section to restore 
the advantage received under an agreement is not confined to par- 
ties to the agreement, but extends to any person that may have 
received the advantage (w). A sajadanishin leased the property 
of a - kmkah and received naearana for the same. Thereafter a 
Receiver was appointed who avoided tire lease. The lessee was 
held entitled to recover the naearana from the Receiver on the 
ground that the kankah had benefited from the naearana and the 
person in charge of the kankah estate was bound to restore the 
advantage received {x ) . 

Limitation. — ^Where an agreement is discovered to be void the 
period of Emitation for a suit for a restoration of the “ advan- 
tage” under this section runs from the date of such discovery. 
It was so laid down by the Privy Council in Bassu Kuar v. Dhum 
Singh (y). In that case A. agreed to sell his land tp B, in con- 
sideration of a debt due by him to B. on accounts stated. B. hav- 
ing declined to complete the purchase, A. brought a suit for speci- 
fic performance, in which it was held that the agreement was un-" 
enforceable. B. then sued A. to recover the amount due to him. 
If the suit was regarded as one falling within article 64 of the 
Limitation Act for money due on accounts stated, it was barred 
by limitation under that article. On the other hand, if the suit 
was one for money paid upon an existing consideration which 
afterwards failed, it was within the period of limitation, as it was 
brought within three years from the date of the failure of conside- 
ration. The Privy Council took the latter view, slating that the 
agreement for the purchasing of land was discouered to he void\ 
'^when it was decreed to be ineffectual in the suit for specific per- 
formance, and that the consideration therefore failed when the 
decree was made, which imposed an obligation upon A. under this 
section to return the consideration money retained by him, and 
conferred a corresponding right on B. to recover the amount within 
three years from &e date of the decree. 

“Received any advantage." — ^This, it is submitted, does not 
include a case where a plaintiff has abandoned an entire contract 
and left unfinished work— buildings on the defendant’s land, for 


(v) Ahmedabad MmUcipality v. 
Sulemanji (19Q3) 26 Bom. 618. 

(w) Girraj Baksk v. Kasi Hamid 
Ali (1886) 9 All. 340, 347. 

(*•) Devi Prasad v. Mehdi Hasatt 
.(1939) 18 Pat.- 6S4; 186 I.C. 674; 


A.I.R. 1940 Pat. 81. 

(y) (1888) IS I. A. 211; 11 All. 
47; followed in Udit Narain v. 
Muhammad (1903) 25 All. 618; 
Hingam Lai v. Mansa Ram (1894) 
AU.W.N, 157, is a similar case, 


S. 66 
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Ss. 65 68 instance— in ^such circumstances that the defendant cannot help 
' ' keeping it ; for here, in English law, there is nothing to show a 

fresh contract to pay the actual value of what has been done, as 
there would be if the defendant had kept goods which he might 
have returned (^) ; and no reason appears why the same principle 
should not hold in India. 

In England, where a contract becomes impossible of perfor- 
mance by the destruction of the subject-matter or the failure of ^ 
event or state of things contemplated as tlie foundation of the con- 
tract to happen or exist (see on s. 56, above), the rule was that not 
only were die parties excused from further performance (a) but 
that they acquired no rights of action, so that each must bear any 
loss or expense already incused, and coul4 not recover back arty 
payment in advance (al).'5^he present section appears to include 
such cases so far as they fall within s. 56, and not to lay down any 
special rule' with regard to them. It would seem, therefore, that 
the general rule of this section applies to such ca^s, and that each 
party is bound to return any payment received. Vjustice, it is sub- 
mitted, could be most nearly done by treating such payments as 
returnable, but allowing to either party compensation for anything 
reasonably done by him towards performance, whether the other 
party actually derived any advantage from it or not ; but the Indian 
rule will not yield this result, unless indeed the In^an Courts are 
prepared to take the bold step of applying s. 70 to acts done, at the 
time, under a subsisting express contract. But the Law Reform 
(Frustration of Contracts) Act, 1943, passed in consequence of 
, House of Lords decision in the Fibrosa Case (o2), substantially 

overruling the often criticized case of -Chandler v. Webster (a3), 
has now brought the English law into harmony with the solution 
suggested above by the authors of this work. i'/ 7 

Agents. — -Where on the instructions of a principal, an agent 
entered into a transaction with a third party and paid money to a 
third party, it was held that the agent did not become liable to res- 
tore the money to the principal on the agreement being discovered 
to be void, since it could not be said that the agent had received 
any advantage (5). 

<3®- The rescission of a voidable contract may be 
communicated or revoked in the .same • 
manner, and subject to the same rules, 
as apply to the communication or revo- 
cation of a proposal. 


Mode of communi- 
cating or revoking 
rescission of voidable 
contract. 


(*) Sumpter v. Hedges [1898] 1 

Q. B. 673, C.A. 

(o) Appleby v. Myers (1867) L. 

R. 2 C.P. 651; Ciml Service Co- 
operative Society v. General Steam 
HashgaUon Co. [1903] 2 K.B. 736 
C.A. ; subject to any express agree- 
ment, BUiott V. Crutchley [1906] A. 


C. 7. 

(ol) Chandldr v. Webster [1904] 
1 TT Tl 

(a2)*[1943] A.C. 32. 

(o3) Supra, 

(b) Harjivanlal v. Radhakison 
(1938) All.L.J. 77; 172 I.C. 330; 
A.I.R. 1938P.C. 4. . 
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©7. If any promisee neglects or refuses to afford S« 
the promisor reasonable facilities for 
the performance of his promise, the 
promisor is excused by such neglect or 
refusal as to any non-performance 
caused thereby. 

Illustration. 

A. contracts with B. to repair B.'s house. 

B, neglects or refuses to point out to A. the places in which his house 
requires repair, 

A. is excused for the non-performance of the contract if it is caused by 
such neglect or refusal. 


Refusal or neglect of promisee. — ^The illustration is appa- 
rently founded on Makin v. Watkinson, decided by the Court of 
Exchequer in 1870 (r). There the question was, in effect, whether 
a covenant by the lessor of a building with the lessee to repair the 
main walls, main timbers, and roofs was to be taken as absolute, 
or as implying that the lessor was entitled to have notice from the 
lessefe of any want of repair. The majority of the Court held that 
it must be read as a covenant to repair on notice, as the lessor had 
no sufficient and reasonable means of ascertaining for himself what 
repairs were necessary. Perhaps a case more exactly in' point is 
that of an apprentice, whom a master workman has undertaken to 
teach his trade, refusing to let the master teach him. “ It is evi- 
dent that the master caimot be liable for not teaching the appren- 
tice if the apprentice will not be taught ” (d). Conversely, if a 
master undertakes to teach several trades, and gives up one of 
them, the apprentice need not stay with him. “ If tlie master is 
not ready to teach in the very trade which he has stipulated to 
teach, the apprentice is not bound to serve” (e). 


Effect of neglect of 
promisee to afford 
promisor reasonable 
facilities for perfor- 
mance. 


(c) L.R. 6Ex. 2S. 

(d) Raymond v. Minton (1866) 
L.R. 1 Ex. 244. 

(ff) Ellen V. Topp (1851) 6 Ex. 
424, 442; 86 R.R. 3S3. The use of 
the word ‘‘stipulated’” is incorrect. 


A man stipulates for what he is to 
be entitled to, not for what he is to 
perform. The term is proper to 
Roman law, and is better avoided in 
our system. 



CHAPTER V. 


Of Certain Relations resembling those Created by 
/ Contract. 

es. If a person incapable of cnlei'ing into a con- 
tract, or any one whom he is legally 

sai?es‘’" suw!iief “ O support,^ IS Supplied by an- 

person incapable of Other person wJth necessaries suited to 

condition in life, the person who has 
furnished such supplies is entitled to be 
reiinbursed from the property of such incapable per- 
son (ifl). 

llluslraiious^ 

(a) A. supplies B., a lunatic, with necessaries suitable to his condition, 
in life. A. is entitled to be reimbursed from B.’s properlj'. 

(b) A. supplies the wife and cliildren of B., a lunatic, with necessaries 
suitable to flieir condition in life. A. is entitled to be reimbursed from B.’s 
properly. 


Minors. — Since the decision of llie Privy Council in Mohori 
Bibee v. Dhurmodas Ghose ( J) it is clear that this section applicsUo 
minors as well as to persons of unsound mind (see the illustrations) 
and others, if any, disqualified from contracting by any law to 
which they are subject. It is therefore needless to consider the 
doubts expressed in earlier Indian cases. 

“Necessaries.” — Costs incurred in successfully defending a 
suit on behalf of a minor in which his property was in jeopardy 
are “ necessaries ” within the meaning of this section (c). And 


(u) The application of this sec- 
tion is not excluded by the Punjab 
Court of Wards Act: Uhirao Singh 
V. Bamrsi Das-Dip Chand A.I.R. 
1927 Lah. 414; 101 1.C. 702; Vishwa 
Nath V. Shiam Krishna A.I.R. 
1936 All. 819; (1936) AU.L.J. 
1120; 166 I.C. 47. 

(6) (1903) 30 I. A. 114; 30 Cal. 
593. 

. (c) Watkins v. Dhwmoo Baitoo 
(1^1) 7 Cal. 140. In this case the 
suit was brought by an attorney ap- 
pointed by the guardian ad litem of 
the minor to recover his costs from 


the minor. The attorney was engag- 
ed by the guardian, and no question 
was raised whether under the cir- 
cumstances the suit would lie against 
the minor. In Branson v. Appa- 
sami (1894) 17 Mad. 257, it was held 
under similar circumstances tliat the 
suit would not lie. See also Ven- 
kata V. Tiiimayya (1898) 22 Mad. 
314. In Phalram v. Ayub Khmi 
(1926) 49 All. 52; 98 I.C. 657; A. 
T.R. 1927 All. 55, the Court appear- 
ed to have followed the Calcutta 
ruling without being aware of it. 
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SO are costs incurred in defending him in a prosecution for claco- 
ity (d). So also is a loan to a minor to save his property frem 
sale in execution of a decree (e). 

There are a number of cases in which the question of the lia- 
bility of a Hindu minor for money advance^ to him to meet his 
marriage expenses has" been considered (/)j^ut a distinction has 
been drawn, it would seem rightly, between the case of male and 
female minors, on the ground that the Hindu texts enjoin the mar- 
riage of the latter but not of the former (g). It is submitted that 
the passing of the Child Marriage Restraint Act, 1929, (the Sarda 
Act) has also affected the law, since, as pointed out in the Nagpur 
High Court, a Court o£ justice can scarcely regard expenditure on a 
purpose forbidden by ‘law as expenditure on “ necessaries ” (/j). 
Some of the earlier decisions may not be good law at the present day. 

V^Moneys spent on obsequies of the father of a minor are not spent 
on “ necessaries ” for the minor within the meaning of s. 68; but 
a debt incurred for the purpose by the minor’s guardian may be 
a debt binding on the minor and his estate under Hindu law and 
therefore enforceable against the minor if, after attaining his majo- 
rity. he undertakes to pay it (i). 

As to the definition of necessaries in general, see notes to sec- 
tion 11, under the head “ Necessaries,” above. 


(d) Sham Cltaran Mai v. Chovi- 
dhry Debya Sinijh (18W-) 21 Cal. 
872. See also Swidaraja Ayyangar 
V. Pattanathusami Tevar (1894) 17 
Mad. 306. 

(e) Kidar Nath v. Ajudhia (1883) 
Punj. Rec. no. 18S. See also Atma- 
ram v. Hutiar (1888) Punj. Rec. 
no. 96. 

(/) Pailiak Kali Charon v. Rem 
Deni Ram (1917) 2 Pat.L.J. 627; 
42 T.C, 963; Shrinkjasraa v. Baba 
Ram A.I.R. 1933 Nag. 285; 145 I. 
C. 350; and not the less because it 
is part of a larger and otherwise in- 
valid loan: Yadorao v. Chandudas 
(1927) 101 I.C. 254; A.I.R. 1927 
Nag. 196; cp. Regd, Jessore Loan 
Co., Ltd. v. Copal Hari Glu)se 
Choudlmry (1925 ) 30 C.W.N. 366; 
94 I.C. 159; A.I.R. 1926 Cal. 657. 
Money advanced to the manager of 
a joint Hindu family who was a 
minor at the date of the loan, for 
the marriage of his sister, held to 
be recoverable from the joint family 
property, because of the duty im- 
posed by .Hindu law on such a 
manager to provide for the marri- 


age expenses of the female members 
of the family: Nardan Prasad v. 
Ajudhia Pra-rnd (1910) 32 All. 325. 

(ff) Tikkilal v. Kamalchand 
(1940) Nag. 632; A.I.R. 1940 Nag. 
327. 

(A) Ibid. Doubts were e.tprcssed 
whether the marriage of a young 
man should be considered a ‘neces- 
sary’ in Sundaram Pillai v. Kanda- 
swami Pillai A.I.R. 1941 Mad. 387; 
(1941). 1 Mad.L.J. 140, but Uie 
point was not discussed. 

(0 BeeJm Singh v. Baldco Pramd 
A.I.R. 1933 Oudh 132; 145 I.C. 
180. Money advanced for Divali 
expenses held not to be for neces- 
saries: Sadasheo Balaji v. Hiralal 
Ramgopal A.I.R, 1938 Nag. 65; 
175 I.C. 149. The two cases cited 
in tliis note also illustrate the dis- 
tinction between a minor’s liability 
for necessaries and cases where a 
guardian as a manager of an estate 
alienates a minor’s property for the 
benefit of the minor ; see also Gram- 
lal V. Tukaram (1941) Nag. 255; 
A.I.R. 1939 Nag. 33. 


S. 68. 
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©0. A person who is interested 
in the payment of money which another 
is bound by law to pay, and who there- 
fore pays it, is entitled to be reimburs- 
ed by the other (;') . 

Illustration. 

B. holds land in Bengal, on a lease granted by A., the zaraindar. The 
revenue -payable by A. to the Govwnment being in arrear, his land is adver- 
tised for sale by the Government. Under the revenue law, the consequence 
of such sale will be the annulment of B.’s lease. B. to prevent the sale and 
the consequent annulment of his own lease, pays to the Government the sum 
due from A. A. is bound to make good to B’. the amount so' ijlaid (A)', 

, [As to the date from which time runs for the purpose of limitation in cases 
within this section, see Muihusuiatni Kavundan v. Ponmyya Kawtndan 
(1928) 110 I.C. 613; SI Mad. 8lS; A.I.R. 1928 Mad. 820.] 


S. 69, 

Reimbursement of 
person paying money 
due by another in 
payment of which he 
is interested. 


English law. — ^This section lays down in one respect a wider 
rule than appears to be supported by any English authority. The 
words “ interested in the pa 3 mient of money which another is bound 
by law to pay ” might include the apprehension of any kind of loss 
or inconvenience, or at any rate of any detriment capable of being 
assessed in money ( 1 ). This is not enough, in the Common Law, 
1o found a claim to reimbursement by the person interested if he 
makes the payment himself. Authoritative statements in English 
books are njudi more guarded, for example: "If A. is compellable 
to pay B. damages which C. is also compellable to pay B., then A., 
having been compelled to pay B., can maintain an action again-si 
C. for money sd paid, for the circumstances raise an implied re- 
quest by C. to A. to make such payment in his case. In other words, 
A, can call upon C. to indemnify Mm ’ ’ (m) . 

'^It will be observed that the obligation had to be stated as a 
fictitious contract in order to find a place for* it within the rules 


(f) Obviously a plsdntiif’s claim 
under this section fails if the Court 
concludes that he was really the per- 
son bound to pay : Muhammad 
Ilabib-ul-Rakman v. Shconandau 
Singh A.I.R. 1928 Pat. 552; 111 
I.C. 243. 

(k) Faiyasunissa v. Bajrang 
Bahadur Singh A.I.R. 1927 Ondh 
609; 104 I.C. 3S8, is almost identical 
with this. 

(l) The* view propounded in the 
text was adopted by Stanley C.J. la 
Tulsa Kmwar v. Jageshar Prasad 
(1906) 28 All, 563, by the Madras 
High Court in Subramatna Iyer v. 
Rungappa (1909) 33 Mad. 232 and 
by the Calcutta High Court in Pati- 


khabati v. Nani Lai (1914) 18 C.W. 
N. 778, 781; 21 I.C. 207; Eastern 
Morfqage &c. Co. v. Muhammad 
Paslul Karim (1925) 52 Cal. 914; 90 
I.C. 851; A.I.R. 1926 Cal. 385; see 
also Sattya Bhusan v. Krishna 
(1914) 18 C.W.N. 1308. 1310-1311; 
24 I.C. 259; Nagendra Nath Roy v. 
Jugal Kishore Roy (1925) 29 C.W. 
N. 1052, 1053; 90 I.C, 281; A.I.R. 
1925 Cal. 1097; Siti Fakir v. Cltatid 
Bewa (1928) 32 C.W.N. 1087; 108 
I.C. 46; A.I.R, 1928 Cal. 389; 
Muthurakku v, Rakkappa (1914) 26 
Mad.LJ. 66, 70-71; 22 I.C. 9. 

(tn) Bonner y. Tottenham, etc.. 
Building Society [1898] 1 Q.B. 161, 
167, per A. L, Smith L.J. 
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■of common law pleading. The meaning is that C., who did not in g gg 
fact ask A. to pay, is treated as if he had done so. In juidsdictions 
where the old rules of pleading have been abrogated, or were never 
in force, the fiction is superfluous, and the duty may be expres- 
sed, as in this section, in plain and direct terms without any talk 
of an implied request (m). The late Mr. Leake did this in lan- 
guage which has been made authoritative by high judicial approval : — 

" Where the plaintiff has been compelled by law to pay, or, 
being compelled by law, has paid money which the defendant was 
ultimately liable to pay, so that the latter obtains the benefit of 
the payment by the discharge of his liability, under such circum- 
stances the defendant is held indebted to the plaintiff in the 
amount ” (o). * 

Such a right to indemnity arises where one man’s goods are 
lawfully seized for another’s debt, e.g., as being liable to distress, 
and are redeemed by the owner; the owner will be entitled to in- 
demnity from the debtoi*, though he may have exposed his goods 
to the risk of distress by a voluntary act not done at the debtor’s 
request or for his benefit (/>). 

But the English authorities do not cover a case where the 
plaintiff has made a payment operating for the defendant’s benefit, 
but was not under any direct leg al duty to do so, nor where the de- , 
fend^ t wais not bound to pay, though the payment was to his ad-" 
vantage. The assignee of a term of years mortgaged the premises 
by sub-lease. The mortgagees took possession, but did not pay 
the rent due under the principal lease. The original lessees, who 
of course remained liable to the lessors, had to pay the rent, and 
sued the mortgagees to recover indannity. It was held that the 
action did not lie {q), for tl^re was no obligation common to the 
plaintiff and the defendant, '^t was to the'piortgagees’ interest that 
the rent should be paid, but no one could call on them to pay it. 

This case, it would seem, would be decided in the same way under 
the presait section. The words ” bound by law to pay,” as they 
' fix the limit of the law in India,- mark the point beyond which 


(h) We fail fo understand Mukerji 
J.'s dictum in Rasiem Mortgage &c. 
‘Co. V. Muhammad Paalul Karim 
(192S) 52 Cal. 914, 928; 90 I.C. 85; 
'A.I.R. 1926 Cal, 385, a case com- 
Ijlicated by bad pleading and a 
groundless charge of fraud. 

(o) Adopted by Cockburn. C.J. in 
the Ex. Ch., Motile v. Garrett 
(1872) L.R. 7 Ex. 101, 104, and 
Vaughan Williams L.J. in Bonner's 
Case (supra, note (hi)) (1898) 1 
Q.B. 161, at p. 173. The learned 
author’s words are altered in recent 
editions of Leake on Contracts (8th 
46 


cd, p. 46), but the sense is un- 
affected. 

(p) Edmtmds v. Wallingford 
(1885) 14 Q.B.D. 811, disapproving 
England v, Marsden (1866) L.R, 1 
C.P. 529. The simpler case of a 
decree-holder who has attached pro- 
perly of his debtor and pays to 
save it from sale in distraint pro- 
ceedings is on the same footing: 
Chuni Lai v. Manik Chand (1926) 
97 I.C. 319; A.I.R. 1926 All, 745. 

(q) Bonner’s Case, supra, note 

(w). 
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S. 69. the CourL of Appeal refused to extend it in lilnglaiid. The ca.se 
of a second cr later moi^gagec paying off a prior mortgage to avoid 
a .sale is different. He has his remedy under this section, and 
tlie .special rights conferred on him by s. TA of the Transfer of Pro- 
perty Act do not exclude that remedy (r) . 

“ Person . . . interested in the payment of money.” — This 
section only applies to paj'ments made bom fide for the protection of 
one’s own interest. A person may be interested in the payment, 
but if in making the payment he is not actuated by thc'tjnoiiye of 
protecting his own interest, he cannot recover under this section (j) . 
Thus where A. purdiases property from B., but the sale is ficti- 
tious, A. cannot recover from B. money paid by him to save the 
property from being sold in execution of a decree against B. (t). 
It is otherwise, however, if the sale is bona fide («). A putnidar 
who makes payments on accotmt of Government revenue due b> 
his superior landlord who had failed to pay the same is entitled 
to recover under this section, even though the risk to his putni may 
be remote, provided he had some intercist in making the payment (v). 
Payment made by the darputnidar of a share of a putni of the whole 
rent due on the putni to save it from being sold in execution of a 
decree obtained by the landlord in a suit for arrears of rent comes 
within this section, though the suit was brought against some only 
and not all of the putnidars (to). Similarly, where A.’s goods are 
wrongfully attached in order to realise arrears of Government re- 
venue due by B., and A. pays tlie amount to save the goods from 
sale, he is entitled to recover the amount from B. (jr). '/A Hindu 


(r) Diirga. Charan Chandra v. 
Ambica Charan Chandra (1927) S4 
Cal. 424; 101 1.C. 130; A.I.R. 1927 
Cal. 393. S, 74 has since been re- 
pealed by the Trauster of Property 
(Amendment) Act, 1929, s. 39. 

(i) See Desai Hmatsingji v. 
Bluivabfiai (1880) 4 Bom. 643, 652. 
A railway executive engineer has no 
interest in the pa>mcnt of freight on 
goods under a contract made in hi-r 
name on behalf of the Railway Ad- 
ministration: liis proper remedy was 
to refuse delivery: Secy, of State v. 
Rangaswami & Co. (1927) 106 I.C 
657; (1927) Mad.W.N. 872. 

(1) Janki Prasad Singh v. Bal- 
deo Prasad (1908) 30 All, 167. 

(«) Siibramania Iyer v. Rim- 
gappa (1909) 33 Mad. 232. 

(ti) Smith V, Dimnath (1885) 12 
Cal. 213; Bama Sundari Dasi v. 
Adhar Chunder (1894) 22 Cal. 28. 
And see Hath Prasad v. Baij Nath 
(1880) 3 All. 66; and Krishno Ka- 


miiii Chowdhrani v. Gopi Mohun 
(1888) 15 Cal. 652 (where the point 
actually decided was that cases fal- 
ling within ss. 69 and 70 are cognis- 
able by a Court of Small Causes in 
the Mufassal) . Cp. Ajudhia Prasad 
V. Bakar Sajjad (1883 ) 5 All. 400, 
cited in the ccunmentary on s, 70, 
Much more is the mortgagee of a 
share in a mahal, purchasing it at a 
sale under a decree obtained by him 
a person interested in the payment 
of an-ears of tevenue on the whole, 
all the co-sharers being jointly and 
severally responsible therefore under 
the Land Revenue Act: Ram Rattan 
V. Gaiira (1930) 122 I.C. 765. 

(w) Rajani Kanta v. Hafi Lai 
(1917) 21 C.W.N. 628 ; 41 I.C. 
242. 

(at) Tulsa Kmifuar v. Jageshar 
Prasad (1906) 28 All. 563; Khushed 
Singh v. Khawani (1906) AH.W.N. 
282; Abid Httsain v. Ganga Salutt 
(1928) 113 I.C. 441; 26 All.L.J. 
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rcvtT.sioner is interested in the payment of arrears of Government S. 69. 
rcAcnue which a Hindu widow is bound to pay in respect of pro- 
perty in which she has a widow’s estate, and he is entitled to re- 
cover the same from the widow (y). So also is he interested in 
making a deposit under Order XXI, rule 89, of the Code of Civil 
]'’rocedure, to have a-sale in execution of a decree against a Hindu 
widow set aside, the sale being of the entire interest inythe pro- 
perty sold and not merely the widow’s interest (s). Hindu 
mother who has incurred expenses for her daughter’s mamage 
is eiiiitled to recover the expenses from her husband’s co-parce- 
ners. The liability of the co-paireners is clearly one which arises 
under the Hindu law, but it has been said, though not without some 
difference of opinioji, that it aUso arises under this section (o). ^ 

Where A. makes a gift of a portion of land to B. himself undertaking 
to pay the judi in respect of it, and tlien makes a gift of the rest 
of the land to C. subject to the condition that C. shall pay the ji4di 
in respect of the whole land, B. is entitled, on failure of C. to pa}^ 
the judi, to make the payment and to recover it from C. {b). 

V Tl is enough for a person claiming under the provisions of this 
section to show that he had an interest in pajing the moneys claim- 
ed by him at the time of payment. Thus moneys paid by a person 
while in possession of an estate under a decree of a Court to pre- 
vent the sale of the estate for arrears of Government revenue may 
be recovered by hirS under this section, even though the decree may 
be subsequently reversed and he may be deprived of possession (r). 

In the case now' cited the Privy Council said: — “ It seems to their 
Lordships to be common justice that when a proprietor in good 
faith pending litigation makes the necessary payment for the pre- 
servation of the estate in dispute, and the estate is afterwards ad- 
judged to his opponent, he should be recouped what he has so paid 
by the person who ultimately benefits by the payment if he has 
failed through no fault of his to reimburse himself out of the 

435; A.I.R. 1928 All. 353. The (6) Sofitashaslri v. Swainirao 
decision in Chunia v. Kundan Lai (1918) 42 Bora. 93; 43 I.C. 482; 

(1882) All.W.N. 149, ISO, where it Chandra Deo v. .'>nnivasa (191S) 38 
was held that a vendor who had paid Mad. 235, 239 ; 20 I.C. 445. 
trader compulsion an ears of revenue (c) Dakshiua Mohnn Roy v. 
payable by the purchaser was not Saroda Mohwn Roy (1893) 20 I. A. 
entitled to recover from the pitv- 160; 21 Cal. 142; same principle ap- 
chaser, cannot now he supported, plied, Nagendra Nath Roy v. Jugal 
having regatd to the decisions in the ICishore Roy (1925 ) 29 C.W.N. 
above cases. Cp. note (/>) above. 1082 ; 90 I.C. 281; A.I.R. 1925 Cal. 

(y) SaOibasiva v. S eethalakshmi 1097; followed, Siti Fakir v. Chand 
(1909) 19 Mad.L.;. 331. Bexoa (1928) 108 I.C. 46; A.I.R. 

(A Pankhabiili Nani La] (1914) 1928 Cal. 389; Bhora Hasari Lai v. 

18 C.W.N. 778. Bhora Saurang Lai (1930) 123 I.C. 

(a) Vaikuntam v. Kallapiram 335; Jagannalh Prasad v. Cliimni 
(1900) 23 Mad. 512; (1902) 26 Mad. Lat (1940) AIL 580; 191 I.C. 647; 

497; Acha Ranganaikammall v. Acha A.I.R. 1940 All. 416. 

Ramanuja (1911) 35 Mad. 728, 737. 
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rents ” (ri). Conversely, payment of kist made by a person who 
had obtained a decree for possession of certain lands may be re- 
covered back by him, though the payment may have been made 
when he was not yet put into possession pending an appeal and a 
second appeal (e) .'‘^Similarly, moneys paid by a mortgagee of a 
putni tenure to save the tenure from sa^e for arrears of rent pend- 
ing bona fide litigation between him and his mortgagor relating to 
the amount of the mortgage debt may be recovered back under the 
provisions of this section, even though it may be eventually found 
by the Court that the whole of the mortgage debt was, as a matter 
of fact, satisfied before the date of payment (/). In a later case (g) 
the plaintiff purchased a putni taluk at a sale held under Regula- 
tion VIII of 1819 at the instance of the zamindar for ijon-pay- 
ment of rent by putnidars. The sale was set aside in May, 1894, 
in a suit brought by the pt^idars for the purpose against the 
zamindar and the plaintiff. Vxhe zamindar alone appealed against 
the decision, and pending the appeal the zamindar called upon the 
plaintiff to pay rent that had accrued from April, 1894, to Novem- 
ber, 1894. The plaintiff thereupon paid the rent, and in a suit 
by him against the putnidars it was held that he was entitled to be 
reimbursed the amount by them. The fact that the decision of the 
first Coui-t was in favour of the defaulting putnidars did not affect 
the plaintiff’s right to pay the rent, as it was quite possible that 
that decision might have been reversed on appeal. But a pei'son 
in wrongful possession of land making payment of Government 
revenue is not interested within the meaning of this section (h). 
A. agrees to sell land to B. Subsequently A., in breach of the 
agreement, agrees to sell the land to C. B. sues A. and C. for 
specific performance. Pending the suit the land is sold in execu- 
tion of a decree obtained by A.’s creditor against A. B. deposits 
in Court the amount required to be deposited under Order XXI, 
rule 89, of the Code of Civil Procedure, and the sale is thereupon 
set aside. B., having no title in the property and no possession in 


(d) 21 Cal. 148. Where a debtor 
mortgaged property to the Govern- 
ment to secure a debt, the Govern- 
ment undertaking not to enforce the 
mortgage so long as the debtor iwr- 
mitted it to deduct certain sums 
from his political pensions and jagirs 
towards the payment of the debt, and 
the Court of Wards which had as- 
sumed charge of his estate was 
allowed by the Goveniment to make 
the deductions and to continue to 
pay off the debt therefrom, it was 
held that the debtor’s heirs were 
bound to recoup the Court of Wards 
and that it was immaterial that the 


pulsions and the jaghs did not belong 
to the Court of Wards : Qaisar 
Tahan Begum v. Court of IVards 
A.I.R. 1941 Lah. 88; 193 I.C. 829. 

(e) Chimasamy v. Rathnasaba- 
pathy (1903) 27 Mad. 338. 

(/) Binduhashmi Dassi v. Haren- 
dra Lai Roy (1897) 2S Cal. 305; 
Serafat AH v. Sheikh Israr AH 
(1917) 22 C.W.N. 347; 42 I.C. 30; 
Ma Mya May v. Ma Lon A.I.R. 
1933 Rang. 112; 144 I.C. 392. 

(g) Radha Madhni Samonta v. 
Sasti Ram Sen (1899) 26 Cal. 826. 

(ft) Binda Knar v. Bhonda Das 
(1885) 7 All. 660. 



SUIT FOR CONTRIBUTION. 


365 


it at the time of the payment, was not interested in the payment S. 69. 
and he is not entitled to recover it from A. or C. (i). 

In Ram Tuhid Singh v. Biseswar Lai (/) the Privy Council, in 
dealing with the rights of parties making payments, observed: “ It 
is not in every case in which a man has benefited by the money of 
another that an obligation to repay that money arises. The ques- 
tion is not to be concluded by nice considerations of what may be 
■fair and proper according to the highest morality. '^o support such 
a suit there must be an obligation express or implied to repay. It 
is well settled that there is no such obligation in the case of a 
zfoluntary payment by A. of B.’s debt. ” *iOrhus a mortgagor who 
voluntarily pays the ^issessment on land mortgaged by him, fore- 
stalling the mortgagee in possession, who, it is found, was willing 
to pay the assessment as he had done for years past, is not en- 
titled to recover from the mortgagee the amount so paid by him (k). 

^Similarly, payment made by a mortgagee to prevent the sale of 
the mortgaged property in execution of a decree against the mort- 
gagor cannot be recovered from the mortgagor if the mortgage was 
prior to the execution proceedings (Z). The Allahabad High Court, 

‘differing from an earlier opinion of its own (w), has held that “ a / 
person interested in making the pajnnent ” does not mean that the 
interest should be such as would stand the test of a judicial trial; | 
it is sufficient if the person who makes the payment honestly believes | 
that his own interest requires that it should be made (»). It is 1 
■submitted that this is the correct view, at any rate if there are j 
reasonable grounds for the belief, even though the belief itself may J 
be unfounded. 

Suit for contribution. — It has been assumed in a number of 
decisions that s. 69 applies to suits for contribution, that is, to cases 
where both plaintiff and defendant were liable for the money paid 
by the plaintiff. It is submitted (contrary to the view expressed 
in the last edition of this work) liat s. 69 has no application to 
such cases. \/The section deals with reimbursement and not with 
contribution at all, for the person who is interested in the payment 
of money which another is bound by law to pay “ must be a person 
who is not himself bound to pay the whole or any portion of the 
money.” It was so held by the High Court of Madras thirty years 
ago in /opo/>ahVo/M V. SadrusanminaArad (o) and the contrary con- 

(♦) Rand Kishore v. Paraoo Mim (m) Swnar Singh v. Shib Lai 
(1917) 2 Pat.L.J. 676; 42 I.C. 839. (1882) AII.W.N. 149. 

(i) (1875) 2 I. A. 131; 23 W.R. («) Mwmi Bibi v. Triloki Rath 
305; 15 B.L.R. 208; Pmchkore v. (1931) 54 All. 140. See also 

Hari Das (1916) 21 C.W.N. 394, Khushal Singh v. Khawani (1906) 

399 ; 34 I.C. 341. AII.W.N. 282; Tulsa Ktmwar v. 

(k) Ramchandra Atmaram v. Jageshviar Prasad (1906) 28 All. 

Da/modar Ramchandra (1899) 1 563; Bemasma Rao v. Rarayana 

Bom.L.R. 371. Rao A.I.R. 1927 Mad. 459 ; 99 

(Z) Ram Prasad v. Salik Ram I.C. 845. 

(1882) AII.W.N. 210. (o) (1915) 39 Mad. 795. 
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S. 69. teiition had been doubted in Calculta even earlier (/>). j\ view 
similar to that which commended itself to the High Court of iMadras 
was definitely accepted by the High Court of Calcutta in Alanindra 
V. Jamahir (q) and Jinnah Alt v. Fateh AH (r) and has v&iy re- 
cently been i-e-affirined in the same Court (j). Decisions \\hich 
have been thought to sustain a different doctrine are, it is sub- 
mitted, incorrect (t). In none of them does the point appear to 
have been fully argued or the authorities above mentioned to have 
been brought to the notice of the Court («). 

It need hardly be said that a suit for contribution may lie 
in appropriate circum.stances, even though s. 69 is not applicable. 
Jn many cases also s. 70 may be prayed in aid ; see notes to s., 70 
under the head “ Compensation,” below (w). 

“ Money which another is bound by law to pay.” — ^Tn Mo- 
tliooraiiath v. KrUlokumar (w), above cited, it rvas contended that 
this .section applied only to cases where the person who is there 
called ” the other ” was personally liable for the debt, and that 
it did not apply where, as in that case, the liability attached to the 
land. The Court overruled this contention and said : — “ It is clear 
from the illustration that that is not the intention of the Legislature. 
The illustration gives the case of a lessee paying off revenue due 
to Government; hut the liability to pay revenue vlue to Govern- 
ment is not a personal liability of the zamindar. but a liability which 
is imposed upon the zamindar’s land.'/ It is therefore clear that 


(p) Futteh AUv. GunnuiumlU R'*y 
(1881) 8 Cal. 113, at p. 116. 

(f/) (1905) 32 Cal. 6+3. 

(r) (1911) 15 C.W.N. 332. 

(s) Tiiraj Krishna v. Puma Chan- 
dra (1939) 2 Cal. 226; .'V.I.U. 1930 
Cal. 645. 

(t) Ram Lai v. Khiroda Mohini 

(1913) 18 C.W.N. 113; Prosumw 
Kumar v. Jamaluddiii (1913) 18 C. 
W.N. 327 (the head-note in this 
case does not correctly state the 
facts); Bi'Pal Singh v. Sham Lai 
(1931) 10 Pal. 168; 1.32 T.C. 107; 
.\.I.R. 1931 Pal. 231; Ananda 

Kislwrc V. Ponchu Kapali (1934) 61 
Cal. 861; 152 l.C, 510; A.I.li. 1934 
Cal. 709. 

(«) This statement is rot however 
wholly applicable to two cases decid- 
ed at Naspnr: Mst, Mula Bai vl 
Balakdas (1939) Nag. 246; 178 l.C. 
485; A.I.H, 1938 Nag. 459; Amrif 
Wamm v, Mahadeo A.I.R. 1940 
Nag. 285; 190 l.C. 594, In the 
first of these two eases some of tlie 
authorities wete cited and the Court 


in a considered judgment accepletl 
the view that a person may be inte- 
rested in making the payment not- 
withstanding that he is also liable to 
pav. See also Pori Lai v. Patti 
Ram (1911) 8 All.L.J. 622; Batuk 
Kafh Mandal v. Bepiii Behari Cliau- 
dlniri (1912) 16 C.V/.N. 975. There 
are undoubtedly two lines of deci- 
sions in British India uhich await 
a final determination l)y a higher 
Court. 

(t>) As to contribution between 
joint promisors and co-uirclies, sec 
ss. -13 and 44, above. 

(w) (1878) 4 Cal. 309, followed 
in Clitindradaya v. BIwgahaii (1910) 
23 (lal.L.J, 125; 32 l.C. 200; 
Surajubnla Roy Chaudhuruni v, 
Kainini Kiwwr Chaitdliury A.I.R. 
1926 Cal. 7()S: 94 l.C, 811; Miirli- 
dhar v. Nuunihul Singh A.I.H. 19.32 
Oudh 222; 138 l.C. 137; Nandnii 
Saha v. Fateh Bahadur (1940) All. 
71; 185 l.C. 519; A.I.R. 1940 All. 
104. 
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that section was intended to include tlie cases not only of personal S, 69. 
liability, but all liabilities to payments for which owners of lands 
arc indirectly liable, those liabilities being imposed upon the lands 
held by them.” 

" Bound by law.” — ^The liability for which payment may be 
made under this section need' not be statutory. In a Calcutta case 
cited above (.r) it was argued that the words “ bound by law " 
restricted the section to liabilities created by some statute, such as 
liabilities to pay revenue, bul excluded liabilities which arose out 
of contracts by parties. The Court declined to uphold this con- 
tention and observed: “ That would be putting on the section far 
too narrow a construction, because it was no doubt intended to in- 
clude such a case as a lessee paying rent to the superior landloi'cl 
lor which the intei'mediate lessee was liable under a covenant.” 
r" Bound by law ” means that the defendant at the suit of any 
person might be compelled to pay (y). 

All action to recover money paid is not maintainable under 
this section unless the person from whom it is sought to be re- 
covered was bound by la\\' to pay it. Thus revenue due on land 
owned by one who is not the registered holder is not money which 
such an owner is bound to pay under the Madras Revenue Re- 
covery Act, 1864, though it may be to his interest to do so, and 
the registered holder voluntarily pa 5 'ing such revenue cannot re- 
cover it under this section fa). vSimilarly. payments made by a 
second mortgagee to save the mortgaged property from sale in. exe- 
cution of a decree for rent obtained by the zamindar against the 
mortgagor under the Bengal Tenancy Act. 1885, cannot be recover- 
ed by him from the fii'St mortgagee, as the latter is not bound 
under s. 69 of that Act to pay the rent due by the mortgagor to 
the zamindar (a). And where the income-tax authorities as.sessed 
the widow of a deceased Hindu in respect of outstanding form- 
ing part of the estate of ihe deceased, nnt>vilhstanding remonstran- 
ces on her part that the outstandings had' not come to her, but 
had been bequeathed under the will of the deceased to the de- 
fendants, and the widow paid the lax, it was held that she could 


(.v) Mothuoranath v. Kristokumar 
(18781 4 Cal. 3fi9, 373; /Ihsfhc Lai 
V. Sidh Gnpa! A.T.K. 1940 All. 
214; (1940) All.L.J. 320; 189 T.C. 
60. 

(ji) Rasappa Piltai v. Doraisami 
Reddiar (1925 ) 90 I.C. S4S; 49 
Mad.L.J. 88; A.T.B. 192.5 Mad. 
1041. It is not easy to undci stand 
liow any other vic>v could ever have 
hecn propounded in a Court of law. 
(s) Bofa Sellappa Reddy v. Vrid- 
. hachala Reddy (1907) 30 Mad. 35; 


Sithramaiiui v, Muhalingasami (1909) 
33 Mad. 41; Futhempurayal v. 
Manqahuseri (1912) 24 Mad.L.J. 
.518; 15 I.C. 262. 

(fl) Gmirjadas v. Jitijtjcndra (1907) 
11 C.W.N. 403. So a person hold- 
ins over in trespassory occupation 
of land after he has sold his inte- 
rest therein is not “ hound by lavv ” 
to pay the zemindar’s dues; Payida 
Ramakrislmavya v. Darrey Naaa- 
rasu A. I. R.' 1926 Mad. 182; 91 I.C. 
608. 
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S. 69, DOt recover the amount from the defendants under this section, 
for the defendants, not being the parties assessed, were not 
“ bound by law ” to pay the tax (i). Again, A, mortgaged his 
interest in a patni taluk to K. A, then sold his interest in the 
taluk to B,, who got his name registered hi the zamindar*s books 
in place of A, Subsequently the zamindar threatened to sell the 
taluk for arrears of rent, whereupon K, paid the amount to save 
his interest in the taluk, K. then sued B, to recover the amount 
from B, contended that he was only a benamidar for A,, and 
that he was not, therefore, bound to pay the rent. But this con- 
tention was overruled^, and it was held that, B. having held him- 
self out as purchaser, he was prima facie bound to pay the rent, 
and that K. was entitled to recover the amount from him under 
this section (o). Where the beneficiaries filed a suit against two 
mutawalHs and obtained satisfaction of the decree from one of them 
who had the funds in his own hands, it was held that in the cir- 
cumstances he was only paying what he himself was bound to pay 
and that he could not therefore claim contribution from his co- 
inutawalH (d). 

Purchase of property subject to payment of encumbran- 
ces. — ^A person purchasing property subject to a charge is alone lia- 
ble to pay it off, and he is not therefore entitled to recover tlie 
amount paid by him from the person originally liable in respect 
thereof. Thus the purchaser of a patni talnk at a sale in execu- 
tion of a decree against the holder thereof is bound by law to pay 
all arrears of rent due to the zamindar at the time of sale. If the 
purchaser pays the arreai's to save the taluk from sale at the in- 
stance of the zamindar, he cannot recover the amount from the 
patnidar, though the patnidar enjoyed the profits of the patni dur- 
ing the period for which the rent had become due (c). Similarly, 
a person who buys immovable property subject to a charge for 
maintenance in favour of a widow cannot recover from the vendor 
maintenance money paid by him to the widow to save the property 
rom sale at the in.stance of the widow (/) . A puisne mortgagee 
who bought tlie mortgaged property in execution of his own decree 
and thereafter redeemed a prior mortgage cannot claim from the 
mortgagor the sum paid by way of redemption, since after the 
puisne mortgagee’s purchase of the propertj', the mortgagor’s in- 


(5) Raghavan v, Alamcht Ammal 
•(1907) 31 Mad. 35. 

(c) Umesh Chandra Banerjee v. 
' Khutma LgiHi Company (1907) 34 

Cal. 

(d) Mifhmnmad Quiikhan v. Mst 
Mubarak A.l.R. 1935 All. 758; 
(1935) All.L.J. 503; 154 I.C 716. 

(e) Manindm Chandra ifandy v. 


Jamahir Kuiiiari (1905) 32 Gil 643 
Compare Kishan Lai v. Megh Singh 
(1901) All.W.N. 37; Ranglal Sahu 
V. Kali Shanker Sahai (1923) 2 Pat. 
890 ; 77 I.C. 73; A.l.R, 1924 Pat. 
235. 

(/) Mangalathammal v NarayoMo- 
swami Aiyar (1907) 17 Mad.L.J. 
250. 
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terest was extinguished and he is therefore no longer a person ga. 69 70 

“ bound by law to pay ” (^), ir- vo, 

Payment must be to another person.— -This section applies 
only where one person pays to another money which a third parly 
IS bound to pay. In Secretary of State for India v. Fernandes (A), 
mere was certain land in South Canara which was held by the 
Government at a certain rent as vnulgaindar (permanent tenant) 
under a mulgar (l^tidlord). Arrears of revenue were due from 
the mulgar to Government, and the Government, to prevent the land 
from being sold for the arrears, paid as mulgaindar or rather re- 
tained the arrears due to itself. It was hgld that, having made 
the payment to itself, Jhe Government could not recover the sum 
from the mulgar tmder this section. 

Remedies against wrong-doer.— Ndther this section nor 
s. 70 refers in any way to remedies against wrong-doers (t). 

Other remedies — It seems rather superfluous to add that they 
do not exclude any such claims to contribution as may arise out 
of express or tacit agreements for indemnity (/). 

70 - Where a person lawfully does anything for 

Obligation of per- ^^other person,^ or delivers anything to 
son enjoying benefit him, not intending to do so gratuitously, 
and such othe«r person envoys the bene- 
fit thereof, the latter is bound to make con^ensatfon to 
the former in respect of, or to restore, the thing so done 
or delivered. 


lilujtrations . 

(a) A., a tradesman, leaves goods at B.'s house by mistake. B. treats 
the goods as his own. He is bound to pay A. for them. 

■(b) A. saves B.’s property from fire. A. is not entitled to compensation 
from B. if the circumstances show that he intended to act gratuitously. 

[A. furnishes supplies for Government service to the order of an officer 
who has nbt authority for the purpose. The supplies are in fact accepted 
and used. A. can recover the value from the Secretary of State according 
to the market rates: Secy, of State v. G. T. Serin & Co, (1929) 11 Lah. 
375. The facts were complicated but the point of law simple when the facts 
were ascertained.] 


Non-gratuitous act done for another.-^his section goes far 
beyond English law (A). By the Common Law, if goods, work, or 


(p) Nandan Sahti v. Fateh Baha- 
dur (1940) All. 71; 186 I.C. 519; 
A.I.R. 1940 All. 104. 

(A) (1907) 30 Mad. 375. This 
was not the only disputable point, but 
the case was disposed of on it. 

(i) Kanhaya Lai v. National Bank 
47 


of India (1913) 40 I.A. 56, 66 ; 40 
Cal. 598. 

(/) See Bpjoy Kumar Sen v, 
Kusuni Kumari Delfi (1928) 33 C. 
W.N. 221. 

(fe) This was recognised in Jarao 
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70, anything valuable be offered in the way of business and not as a 
gift, the acceptance of them is evidence of an agreement — a real, 
not a fictitious, agreement, though it need not be expressed in words 
— ^to pay what the consideration so given and taken is reasonably 
worth, A man is not bound to pay for that which he has not tlie 
option of refusing, ■'^nder this section it would seem that who- 
ever finds and restores lost property, apart from any question of a 
reward having been offered, is entitled to compensation for his 
trouble if he did not intend to act gratuitously. This is certainly 
not the Common Law rule. Illustration (b) is in accordance, no 
doubt, with English Ipw, so far as the negative result goes; but 
the only real analogy is to be fomid in the maritime law of sal- 
vage and in some other very rare cases depending on the same 
principle. The case of illustration (a)'^ould be decided in the 
same way, but not quite for the same reason. Either B. has ac- 
cepted the goods, in which case he cannot be heard to say that 
they were not intended for him, or he has dealt with them as a mei-e 
trespasser, in which case he is liable for their value as damages. 
This does not apply to the rard but possible case of B. honestly 
thinking that the goods came from X., of whom he intended to 
buy such goods, ■^uch a case may well be within the present sec- 
tion, but by the Common Law B is not liable to A. for the price 
of the goods (1), 

“ Certainly, there may be difficulties in applying a rule stated 
in such wide teims as is that expressed in section 70. Accord- 
ing to the section it is not essential that tire act shall have been 
necessary in the sense that it has been done under circumstances 
of pressing emergency, or even that it shall have been an act neces- 
sary to be done at some time for the preservation of property. It 
may therefore be extended to cases in which no question of sal- 
vage enters. |t is not limited AO persons standing in particular 
relations to one another, and,VCTcept in the requirement that the 
act shall be lawful, no condition is prescribed as to the circumstan- 
ces under which it shall be done" (wi)- “The terms of [this 
section] are unquestionably wide, but applied with discretion they 
enable the Courts to do substantial justice in cases where it would 
be difficult to impute to the .persons concerned relations actually 
created by contract ” (»).'^The section ought not to be so read 
as to j,ustify the officious interference of one man with the affairs 
or property of another, or to impose obligations in respect of ser- 
vices which the person sought to be charged did not wish to have 
rendered (q) , Thus a person who starts a litigation for the a ppoint- 

Kmnari v. Basanta Kmtar Roy Mad. 88, 91. 

(1905) 32 Cal. 374, 377. («) Suchand v. Balaram (1910) 

(1) BouJton V. rones (1857) 2 H. 38 Cal. 1:6 I.C. 810. 

& N. S64; 115 R.R. 695. (o) Damodara 'Mudaliar v. Sec- 

(»») Damodara MvdaHar v. ^ecre~ retary of State for India (1894) 18 
iory of State for In^ (1894) 18 Mad. 88, at p. 93; Muthtt Ratnan 
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menl of a guardian to a minor is not entitled to the expenses of 
such litigation from the minor or his estate (/i).'^But its applica- 
tion is not excluded merely because the thing done was for the 
plaintiff’s benefit as well as the defendant’s (q). 

v/4-PiiP9i’ is not liable to a suit under s. 70. The reason for 
this has been stated to be that, if he cannot be sued on an express 
contract, neither can he be sued on an implied one; and s. 70 is 
one of a fasciculus of sections dealing with what the Act calls 
“ certain relations resembling those created by contract.” '/Apart 
from this, it is clear that any other construction would make s. 68 
redundant and s. 11' to a great extent nugatory. So a Full Bench 
t)f the High Court of Patna have held in Bankey Behari v. Mahen- 
dra Prasad (r). 

An equitable principle resembling that of this section is re- 
cognised in the English law of partnership and companies. Where 
money has been borrowed by one partner in the name of the firm, 
but without the authority of his co-partners, and applied m paying 
debts of the firm, the lender is entitled to call on the firm for re- 
payment of the amount so applied ( 5 ). The rule is treated as some- 
what peculiar and is not likely to be extended. 

The rule laid down in this section was suggested by the notes 
to Lampleigh v. Brathwait (f), and perhaps indirectly by the Roman 
law (») (see Whitley Stokes, Introduction to Contract Act, at 
p. 533). 

It Is superfluous to add that the section docs not apply where 
an act is done by one person at the express request of another. 
Thus if a client engages a pleader to act for him in a case, and 
if no fee is fixed, the pleader is entitled to reasonable remunera- 
tion not under this section, but becomes the request imp’ies a pro- 
mise to pay such remuneration (v). 

Compensation. — By this section three conditions are required 
to establish a right of action at the suit of a person who does any- 
- ■■■ — - ■■ . 


V. Chiiina Vellayan (1916) 39 Mad. 
96S. 970; 33 I.C. SOS; Muthayya 
Cheiti V. Narayamn Chetii (1927) 
109 I.C. 101. See also on "Gra- 
tuitously” Ajttdhia Prasad v. 
Bakar Sajjad (1883) S All. 400: 
Bairn Sundari Dasi v. Adhar Chm- 
der Sarkar (1894) 22 Cal. 28; Nathu 

V. Balivantrao (1903) 27 Bom. 390, 
393; Stiraj Baku v. Hashmi Begam 
(1918) 40 All. SSS; 47 I.C. 903. 

(p) Ram Das v. Ram Baba A. 
I.R. 1936 P.it. 194; IS 8 I.C. 25. 

(q) Meenakshiswidara v. Veerap- 
pa (1925) 92 I.C. 838; (1926) Mad. 

W. N. 4 (repair of irrigation chan- 
nel, after notice, by one of two ripa- 
rian owtiers) : but see Tangya Pala 


V. Trimbak Doga (1916) 40 Bom. 
646; 35 I.C. 794. 

(r) (1940) 19 Pat. 739; 189 I.C. 
772; A. I.R. 1940 Pat. 324. 

(s) Lindley, Partnership, 10th ed. 
251; cp. Partnership Act, 1890, s. 24, 
sub-s. 2. 

(0 1 Sm.L.C. 

(«) Per C»r, in Damodara Miida- 
liar V. Secretary of State for India 
(1894) 18 Mad. 88, 91. 

(v) Sibkisor Chose v. Maiiib 
Chandra (1915) 21 Cal.L.J. 618; 29 
I.C. 453. The decision in Nathmal 
V. Sanitation Paiichayat Committee 
A.I.R. 1935 Nag. 242; 160 I.C. 
^1 cannot be correct. 


S. 70. 
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S. 70. thing for another: (1) the thing must be done lawfully; (2) it 
must be done by a person not intending to act gratuitously; and 
(3) the person for whom the act is done must enjoy the benefit 
of it (w). '-^Thus in Damodara Mudaliar v. Secretary of State for 
India {_x) eleven villages were irrigated by a certain tank, some 
of which were zamindari villages, and others were held under Go- 
vernment. The Government effected cei-tain repairs necessary for 
the preservation of the tank, and it was found that they did not in- 
tend to do so gratuitously for the zamindars, and that the latter 
had" enjoyed the benefit thereof. The zamindars were under the 
circumstances held liable to contribute to thei expenses of the re- 
pairs (y). Similarly, where a notice was issued upon the owners of 
a hat by the municipality to effect certain improvements, intimat- 
ing that failure to comply with the notice would lead to a withdrawal 
of tlie license granted for holding the hat, and one of the co-sharers 
effected the required improvements, it was held that he was en- 
titled to compensation from the other co-sharers (a). Upon the 
same principle, where a mortgagee threatened to sell the land mort- 
gaged to him, and one of the co-sharers paid up the mortgage debt 
to prevent the property from being sold, it was held that he was 
entitled to compensation from the other co-sharers (o). A mort- 
gagee of immovable property can recover from the mortgagor pay- 
ments made by him for road and public works cesses payable by 
the mortgagor (h). And so where the holder of an inam within a 
zamindari lakes for his benefit Government water, and the zamin- 
dar, who is liable in the first instance to pay to the Government the 
cess for the water so taken, pays the same, he can recover the 
amount of cess so paid from the inamdar (c). Similarly when one 
of two joint tenants pays the whole rent to the landlord, he is 
entitled to compensation from his co-tenant (d). So also where 
persons have a raiyati holding and pay the decretal amount against 


(w) Damodara Mudaliar v. Sec- 
retary of State for India, supra, 
note («) : Ranfani Kant v. Rama 
Nath (1914) 19 C.W.N, 4S8. 460; 
27 I. C. 56. 

{x) Supra. 

(y) It was not found in the case 
that there was any leguest express 
or implied on the part of the zarain- 
dars to the Government to execute 
the repairs, though the Court ex- 
pressed die opinion that if the facts 
, were properly ascertained a request 
might have been implied: see 18 
Mad. 88, at p. 90. See also'5'apf/ia- 
rifhi V. Secretary of State for India 
(1915) 28 Mad.L.J. 384, and Sri- 
rama Raja v. The Province of 
Madras (1943) Mad.W.N. 6. See 


commentary on the section under 
"For another person", below. 

(a) Jarao Kumari v. Basania 
Kumar Roy (1905) 32 Cal, 374. 

(o) Khairat Husain v. Haidri 
Begam (1888) All.W.N. 10. It is, 
however, different, if the person de- 
positing the amount has no interest 
in the property at all: Yoqambal v. 
Naina Pillai (1909) 33 Mad. IS. 

(b) Upendra Chandra Miiter v. 
Tara Prosemna Mukerjee (1903) 30 
Cal. 794, _ 

(c) Rajah of Venhatagiri v. Vudu- 
tha Sitbbarayitdu (1907) 30 Mad. 
277. 

(d) Nirdosh v. Jakarta (1914) 20 
Cal.L.J. 492 ; 27 I.C. 334. 
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if 


99 


the tenure holders in order to save the pi'operly from sale, they are S. 70, 
entitled to compensation from the tenure holders (e). And where 
one of the two mortgagors paid off the mortgage amount to save the 
property from sale, he was held entitled to compensation from his 
co-mortgagor (/) . '^ut where the plaintiff had a seven^eighths 
share in the pioiierty and the defendant only one-sixteenth and 
the plaintiff had incurred expenses for repairs without consulting 
the defendant it was held that he was not entitled to compensation 
in the absence of proof that the defendant was in a position, after 
the execution of the repair works, to exercise t]^ op,lion whether 
or not to avail himself of the benefit (g). 

« 

Neither this sectiqp nor s. 69 affects the claim for contribution 
under s. 82 of the Transfer of Property Act, 1882 (A) . 

“ Lawfully.” — By the use of the word " lawfully " in this sec- 
tion the Legislature had tn contemplation cases in which a person 
held such a relation to another as either directly to create or reason- 
ably to justify the inference that by some act done for another 
person the person doing the act was entitled to look.for compensation 
to the person for whom it was done (?), Thus where a person 
managed the estate of his wife and his sisters-in-law and was under 
the impression that he would receive remuneration for his ser- 
vices, he was entitled to claim reasonable compensation (;) . l^he 
word “ lawfully ” in this section is not mere surplusage. On the 
contrary, it is submitted that it is of the essejice of the section. 

It must be considered in each individual case whether the person 
who made the payment had any lawful interest in making it; jf not, 
the payment cannot be said to have been made lawfully (A). A 
payment made by a person fraudulently and dishonestly with the 
intention of manufacturing evidence of title to land which belonged 
to the defendant, and to which he knew he had no claim, is not 
lawful within the meaning of this section (/). In such a case 


(e) Abdul Agis v. Ralmmllah A. 

.I.R. 1934 Cal. 667 ; 38 C.W.N. 

•'^554:1521.0.167. 

(/) Babu Bhagwati v. Maiyan 
Murat (1931) 10 Pat. 528; 134 I.C. 
139; A.I.R. 1931 Pat. 394; a clo.sely 
reasoned judgment, in which the 
authorities are discussed at length. 

(g) Lakshmamn v. Arunachalam 
A.I.R. 1932 Mad. 151; 135 I.C. 
590. 

(A) Jagapaltraju v Sadrusmimma 
Arad (1916) 39 Mad. 795; Km- 
chithapatham v. Palamalai (1917) 
32Mad.L.J. 347, 352. 

(i) Chedi Lai v. Bhagwan Das 
(1888) 11 All. 234, 243; see Gordh- 
nnlttl^ V. Durbar Sri Surajmalji 


(1902) 26 Bom. 504, 518; Raghu- 
nath Abaj’i v. Lahanu A.I.R. 1931 
Bora. 39; 32 Bom.L.R. 1376; 128 
I.C. 907. 

(/) Palanwelu. v. Neelavathi A, 
I.R. 1937 P.C. 50; 39 Bom.L.R. 
720; 167 I.C. 5. 

(i) Pattchkore v. Hari Das (1916) 
21 C.W.N. 394, 399 ; 34 I.C. 341. 
A reversioner expectant on the 
death of a Hindu widow has no 
such interest: Gopeslmar Batter jee 
V Brojo Simdari Devi (1922) 49 Cal. 
470; 67 I.C. 470. 

(/) Desal Himatsitigji v. Bhava- 
bhai (1880) 4 Bom. 6^, 653. See 
also Jinmt Alt v. Fateh AH (1911) 
15 C.W.N. 332, 334, 335. Where 
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S 70. it is clear that the payment could also not be regarded as having 
been made for the defendant. -^Again, a payment made even in good 
faith as part of a transaction the other party was not competent to 
authorise is not lawfully made for this purpose (?w). Similarly, 
where a purchaser of property, the sale being fictitious and so found 
by the Court in a previous litigation, paid the amount of a decree 
obtained by a third party against his vendor to prevent the property 
fioni being sold in execution, it was held that the payment was 
not “ lawfully ” made, and that the purchaser could not recover 
it from the vendor («). A payment in satisfaction of a decree, by 
a person who is a party to the decree and is bound thereby, is a 
payment made “ lawfully ” within the meaning of this section (o). 

Persons incompetent to contract. — Tliis section docs not ap- 
plj to persons who are incompetent to contract. VUie section refers 
to circumstances in which the law implies a promise to pay, and 
where there could not have been a legally binding contract, a promise 
to pay cannot be implied {p). 

" Does.” — ^This expression includes payment of money. It 
must not be supposed that because s. 69 provides for the case of 
payment of money, therefore the present section excludes that case. 
There may be cases in which a person who is bound to pay a cer- 
tain sum of money would not necessarily be benefited by its pay- 
ment by another. Those cases would fall -under s. 69, for benefit 
received by the payment of money is one of the conditions neccs- 


a person gained possession o£ pro- 
perty under a forged will and while 
so holding tl made several payments, 
such paimients were held not to be 
lawful : Saradambft v. Pattabhi- 
raimyya (1930) S3 Mad. 9S2; 129 T. 
C. 463; A.l.R. 1931 Mad 207. 

(«i) In other words, this section 
cannot be used to hold the promisor 
in a void agreement liable as on a 
qrrasr-contract, ^=60 PunjabMi v. 
Bhaiiiuanda^ (1928) S3 Bom. 309; 
117 I.C. 518. 

(ir) Jaiiki Prasad Singh ^ . Bal- 
dco Prasad (1908) 30 All. 167. In 
this rase tire Court thorrght that the 
payment was possibly made with 
some sinister object; Panchknri v. 
HarUlas (1916) 21 C.W.N. 394; 34 
T.C. 341; Contrast Mvrlidhar v. 
BhihU (1885) All.W.N. 219; Mo- 
har Singh v, Sher Singh (1883) 
Punj. Rec. no. 42. A later case 
of this class is Mukat Nath v. Shyam 
Svndtr Lot (1929) All.L.J, 801 
(payment off of incumbrance as 
part of transaction otherwise invalid, 


facts not clearly given) ; cp. Ktindan 
Lai V. Bhikhari Das (1929) All.L.J 
333 (hundis not properly stamped). 
In an Allahabad case it has been held 
that a decree-holder who has pur- 
ch.ised the zatTrindart shares of the 
judgment-debtor in e’cccutron of a 
decree and who pays arr cars of 
revenue due under the United Pro- 
vinces Latid Revenue Act, 1901, is not 
entitled to reimbursement from tlrr 
judgment-debtor, as under s. 142 of 
that Act the purchaser is not bounc 
to pay the arrears: Chedi Lai v. 
Insar Degam A.l.R. 1934 All. 712; 
ISI I.C. 351. 

(o) Serafat AU v. Issan AH (1918) 
45 Cal. 691; 42 I.C. 30. 

(p) Shahbaa Khan v. Bhangi 
Khan A.l.R. 1931 Lali. 344; 135 
I.C. 177; Nathibai v. Wailaja 
(x937) Nag. Ill; 169 I.C. 675; A. 
I,R. 1937 Nag. 330; Bankey Behan 
V. Mahendra Prasad (1940) 19 Pat. 
739; 188 I.C. 772; A.l.R. 1940 Pat 
324 (F.B,). 
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sary to the application of this section a recent Full Bench g. 70 

case in the Allahabad High Court, a contrary view has been taken 
and it has been held that the vvprds ” lawfully does anything ” do 
not mean payment of money (f), 

“ For another person.” — ^The principle underlying this section 
was adopted in a Calcutta case (s) decided in 1881, but without 
any reference to the Contract Act In that case the plaintiffs, bona 
fide believing that they were the owners of a four annas share and 
that the defendants were the owners of the remaining twelve annas 
share in a putni, paid to the zamindars their share of the revenue. 

In a suit between the parties it was declared that the plaintiffs had 
no share in the putni, and that the defendants were entitled to the 
whole of it. Suh.scqixntly the defendants paid to the zamindars 
the revenue on the twelve annas share only, availing themselves of 
the payment by the plaintiffs. It was held that upon those facts 
the plaintiffs were entitled to recover from the defendants the 
.miount paid by them, on the principle that “ where a payment is 
made by one person for the benefit of another, and that other 
afterwards adopts that payment and avails himself of it, the sum 
becomes money paid for his use.” But payment made against 
the will of the defendant and in the course of a transaction which 
in one event would have turned out highly profitable to the plain- 
tiff and extremely detrimental to the defendant could not be said to 
haye been made for the defendant, though in the event which took 
place it may have proved beneficial to him (f). Similarly, pay- 
ment of revenue by the plaintiff while in wrongful possession of 
the defendant’s land and for his own benefit an^his own account 
could not be recovered imder this section (m) . *^And it has been 
held that if A. is assessed by the income-tax authorities and pro- 
tests that r.. is the party properly liable, but pays the lax, A. can- 
not recover the amount from B., for A. cannot be said to have 
made the payment ” for ” B, (v). It is quite clear that where 
the object of the payment is to benefit the plaintiff himself, the pay- 
ment cannot be said to have been made ” for ” the defendant (tv). 

, Where the defendant derives no benefit from the work done, clearly 
there is no room for the application of s. 70 (x). 


(g) Smith v. Dim/iath (1885) 
l2 Cal. 213, 217: Desai Hmatsmgji 
V, Bhavabhai (1880) 4 Bom, 643; 
Nath Prajtcid v. Baij Nath (1880) 3 
All. 66; Nobin Krhhna Bose v. Mon 
Mohiin Bose (1881) 7 Cal. 573. 

(r) Slieo Nath Prasad v. Sarjoo 
Nonia (1943) All.L.J. 189; A.I.R. 
1943 All. 220. 

(j) Nobw Krishna Bose V. Man 
Mohiui Bose (1881) 7 Cal, 573; 
Smith V. Duionath (1885) 12 Cal. 
213; Upendra Chmdra v, Tara 


Prosanna (1903) 30 Cal, 794. 

(/) Ram Tuhul Singh v, Biseswar 
Lai (1875) 23 W.R. 305; 15 B.L. 
R. 2(»: L.R. 2 I.A. 131. 

(«) Binda Kmr v. Bhonda Dat 
(1885) 7 All. 660. 

(v) Raghavan v. Almnclu Am- 
mal (1907) 31 Mad. 35. 

(w) Tangya Fala v. Trimbak 
Daga (1916) 40 Bom. 646, 651; 35 
I.C. 794. 

(x) Radhakrishna Iyer v. Secre- 
tary of State A.I.R. 19.36 Mad, 930. 



376 


THE INDIAN CONTRACT ACT. 


S. 70. 


'^It does not seem to have been appreciated in later cases tliat 
the decision of the Madras High Court in Damodara Mudaliar v. 
Secretary of State for India (y) does not lay down any general 
rule to the effect that, if two persons are interested in a certain 
thing being done and one of them does it, ho can recover under 
s. 70 the proportionate share of the expenses incurred in its per- 
formance from the other who has benefited by it. The question 
whether the act is done for another is one oif fact in each case: 
Sampath v. Rajah of JAenkatagiri {«). In a later Madras case 
it was laid down by Munro and Sankaran Nair JJ. that s. 70 does 
not apply when the party sought to be made liable for compensa- 
tion had no option but to enjoy the benefit: Yogambal v. Naina 
Pillai (a), followed in Cl^ngdroya ReddUv. Udai Kavour (b). 
This decision has been dissented from by the High Court of 
Calcutta in Jog Narain v. Badri Dos (c) and the High Court of 
Allahabad in Doti Lai v. Patti Ram (d) and even by the High 
Court of Madras in two later decisions : Chandra Deo v. Srinivasa- 
charlu (e) and Sapthanshi v. Secretary of Slate for India (/). 
There thus appear to be two distinct lines of decisions on the point, 
one in favour of accepting the view that the word “ enjoys ” used 
in the section must be construed as “ accepts and enjoys ”, and the 
other holding that such a construction is not waiTanted by the 
language of the section and that the courts in India should not im- 
port into it restrictions taken from English decisions. The treiid 
of the later Madras decisions (g), however, seems to be in favour 
of the first of these interpretations, though in a very recent case 
Srirama Raja v. The Province of Madras (A), a Full Bench of the 
High Court did not attempt to decide between them, and being of 
opinion that the facts in the case were indistinguishable from Sap~ 
iharishi v. Secretary of State for India followed the dedsion in that 
case leaving the' broader issue still in doubt. '^It is respectfully sub- 
mitted the first line of decisions indicated above embody the more 
correct view. C 


The expression “another person” includes a caste. Thus 
where property belonging to a caste is attached in execution of a 
decree, and a member of the caste pays to the decree-holder the 
amount due to him under the decrees to save the property froeq 




(.y) (1894) 18 Mad, 88. 

(s) A.I.R, 1931 Mad. 51; 129 I. 
C ^8 

(a) (1910) 33 Mad. IS. 

(&) A.r.R. 1936 Mad. 752. . 

(c) (1912) 16 Cal.L.J. 156; 13 
I.C. 144. 

(d) (1911) 8 All.L.J. 622. 

,(e) (1915) 38 Mad. 235. 


(f) (1915) 28 Mad.L.J, 384. 

(ff) Raja of Pithapuram v. Secre- 
tary of State for India (1914) 25 
I.C. 738; Sampath v. Rajah of 
Venkatagiri A.I.R. 1931 Mad. Sir 
129 I.C. 828; Lakshmanan v. Aru- 
nachalam A.I.R. 1932 Mad. ISI; 
135 I.C. 590. 

(fi) (1943) Mad.W.N, 6. 
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sale in execution, he is entitled to be reimbursed out of the caste gg 70-72. 
property (i). 

Remedies against wrong-doer. — ^Neither this section nor s. 69 
refers in any way to remedies against wrong-doers (/). 

71 , A person who finds goods belonging to an- 
other, and takes them into his custody, 
finder^of^gooE. subjcct to the Same responsibility as 

a bailee. 

Liability of finder. — The position of a finder in English law, 
especially with regard to the possibility of, his stealing the thing 
found, has been the subject of many and subtle distinctions. It 
does not appear useful or desirable to say anything of them here, 
as it was plainly the object both of the Penkl Code and of the 
Contract Act to get rid of them. Any one who is curious in the 
matter may be referred to the late Mr. Justice Wright’s full dis- 
cussion of it in relation to the law of theft {k). 

The Indian Penal Code (s. 403, Explanation 2) provides as 
follows ; — 


“ A person who finds property not in the possession of any 
other person, and takes such property for the purpose of protecting 
it 'for, or of restoring it to, the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an offence ; but he is guilty 
of the offence above defined [criminal misappropriation of property], 
if he appropriates it to his own use, when he laiows or has tlxe 
means of discovering the owner, or before he has used reason- 
able means to discover and give notice to the owner and has kept , 
the property a reasonable time to enable the owner to claim it. 

“ What are reasonable means or what is a reasonable time 
in such a case, is a question of fact. 

“It is not necessary that the finder should know who is lire 
owner of the property, or that any particular person is the owner 
of it: it is sufficient if, at the time of appropriating it, he does 
not believe it to be his own property, or in good faith believe 
that the real owner cannot be found.” 


As to the definition of “ bailee ” see s. 148, below. 


Liability of person 
to whom money is 
paid or thing deliver- 
ed, by mistake or un- 
der coercion,, 


721 . A person to whom money 
has been paid, or anything delivered, 
by mistake or under coercion, must re- 
pay or return it. 


(»■) Bhicoobai v. Hariba (1918) S6, 66; 40 Cal. 598; 18 I.C. 949. 

42 Bom. SS6; 42 I.C. 9. (fe) Pollock and Wright on Pos- 

(/) Kanhaya Lai v. National session, 171 sqq. 

Bank of India, Ltd. (1913) 40 I.A. 

4R 
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g 72 Illustrations. 

(a) A. and B. jointly owe 100 rupees to C. A. alone pays the amount 
to C., and B., not knowing this Xiict, pays 100 rupees over again to C. C. 
is hound to repay the amount to B. 

(bl A railway company refuses to deliver up certain goods to the con- 
.signee, except uptjn the payment of an illegal charge for carriage. The con- 
signee pays the sum charged in order to obtain the goods. He is entitled 
to recover so much of the charge as was illegally excessive. 

29 Bnm.L.R. 1167; 104 I.C. 378. Cp. Anrudh Kumar LachmiChand 
<1928) 50 All. 818; 115 I.C. 114; A.I.R. 1928 All. .500. 

Payment under mistake of fact or mistake of law. — ^The rule 
of the Common Law is that " money paid under mistake or ignor- 
ance of fact may be recovered back where the supposed stale of 
fact i.s .such as to create a liability to pay the money, which in 
reality is not due,”, but ” a payment made under the influence of 
a mistake which does not create a suppo sed legal obligation, and 
which therefore as regards the motive of the parly is voluntary, 
cannot be recovered back ” (/). In other words, the mistake is 
material only so far as it leads to the payment being made without 
consideration, and a wrong reason not affecting the substance of 
the transaction itself is not a* failure of consideration (w). Pro- 
bably this holds in British India (m). 

Mistake of law is not expi-essly excluded by the words of this 
section; but s. 21 shows that it is not included. “ The man who 
has chosen to judge his own cause upon all the facts, and has 
decided against himself, cannot appeal to the Court against his own 
judgment, whether it was well informed or not ” (o). Thus pay- 
ment made by A. to B. upon a misconstruction of the terms of a 
lease (/») or misunderstanding of an official scale of charges (g) 

(0 Leake, 8th cd., pp. 68, 69. mere mistake of law. But where 
See Adaikappa v. Thomas Cook & money is paid voluntarily with a full 
Son A.I.R. 1933 P.C. 78; 64 Mad. laiowledge of all the facts, it can- 
L.J. 184; 142 I.C. 660, per Lord uot be recovered on the ground that 
Atkin; Nondch Union v. W. H. the payment was made under a mis- 
Price A.I.R. 1934 P.C. 171; 131 take of law. Pertab Singh v. The 
I.C. 548. Cf. Pell V. Lever Bros. .Secretary of State (1876) Punj. Rec. 
[1932] A.C. 161. no. 01. 

(m) Balfour v. Sea Fire Assu- (o) Pollock, Law of Fraud in 

ranee (1857) 3 C.B.N.S. 300; 111 British India, 128. See a.lsovVolf v' 

R.R. 663. (S' Sons v. Dadyba Khimji& Co, 

y/ («) Where a lessee, on the lessor’s (1920) 44 Bom. 631, 648, 666 ; 58 
death, pays rent to the lessor’s I.C. 465; Bishamhkar Das v. Katha 
widow, erroneously believhig that Singh A.I.R. 1933 Lali. 523; 147 
the rent was iiajable to her, and I.C. 755. 

■ he has to pay the rent over agaui to (p) Khosan .Sing v. The Sccre- 

thc lessor’s executors, he is entitled tary of State (1878) Punj. Rec. no. 
to a refund of the amount paid by 33. 

him to the widow: Ram Kisheu v, (g) Appavaoo Chetiiar v. S.I.R, 
Rani Bhagwan Kaur (1906) Punj. Co. (1928) 114 I.C. 358; (1928) 

Rec, no. 131. It must be assumed Mad.W.N. 385; A.I.R. 1929 MaA 

that the circumstances were such as 177. 
to prevent the mistake from being a 
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or under the mistaken belief that he is liable in respect of a muni- SI 72, 
■cipal tax (r) cannot be recovered back. 

A debtor may recover from a creditor the amount of an over- 
payment made to him if it was made by mistake (j).'/But where 
A. pays money to B. who, A. knows, is C.’s agent, under a mis- 
take, A. is not entitled to recover the money from B., if before de- 
mand made upon B., B. has paid the amount to C., or, if he has 
not, has yet done some act to his own detriment as regards his 
principal (t). It has been so held by the High Court of Bombay, • 
in accordance with English law (m). Misdescription by inadver- 
tence of the account on which a payment is made may be deemed 
a mistake of fact (provided of course that the payee could not be 
honestly misled by it^ (v). Similarly, misdescription of parcels 
in an auction sale may be relieved against in a proper case even if 
the sale was through the intervention of the Court (w). 

A person falsely representing himself to be the owner of a 
house mortgaged the house to A. for Bs. 2,000 and subsequently 
by a second mortgage to R. for Rs. 3,500, and it was agreed between 


(f) Ramjee Rao v, MasuUpaiam 
Municipality A.T.R. 1940 Mad. 956; 
(1940) 2 Macl.L.J. 469. But whert 
payments were made to a paiichayat 
board under the mistalcen belief that 
the properties in respect of which 
tlie payments were made were situate 
within the jurisdiction of tlie board, 
the mistake was one of fact and the 
payments were recoverable: Audi- 
mrayana v. Mangapaka Panchayai 
Board A.I.R. 1940 Mad. 660; 
(1940) 1 Mad.L..T. S82, where the 
authorities are reviewed. A mistake 
as ti] a law held to be invalid is a 
mistake of fact: Kaka Raw v. 
Khittar Electric Co. A.I.R. 1939 
I’csh. 8; 181 1.C. 24S. 

(r) Badr-un-nisa v. Muhammad 
Tan (1880) 2 All. 671, 674. It was 
held in this case that a claim under 
<!. 72 was one sounding in damages, 
on the ground that a <luty is imposed 
to make compensation, refusal to per- 
form which i.s proper ground for an 
action for damages. The point may 
sometimes be of importance (as in 
the case cited) on the question of a 
Court’s jurisdiction. 

(0 Solomon Jacob v. The Na- 
tional Bank of India (1918) 42 Bom. 
16, 32-35, 48; 42 I. C. 869. See also 
K.M.P.R. Firm v. The Official 
Assignee of Madras (1922) 43 Mad. 


L.J. 142; 70 I. C. 751; A.I.R. 1923 
Mad. 17. 

(h) Tn an earlier Allaliabad case, s/ 
it was held that an agent for collec- 
tion who had innocently presented to 
the treasiirj- a forged draft and re- 
ceived paj'ment of money was liable 
to rep.iy the money though he had 
handed it over to his principal . Tlif 
Court purported to follow Tugman 
V. Hopkins (1842) 4 Man. & G. 389, 
which was not a case of payment by 
mistake, but of an unlawful taking 
by the defendant of money found 
lying in a room, and cxpres-sly de- 
cidcil on the ground that he was a 
trespasser. The Allahabad decision, 
it is submitted, is wrong, and was 
rightly dissented from by the High 
Court of Bombay: Shugan Chand v. 

The Government of North Western 
Provinces (1875) 1 All. 79. 

(v) Ramaswami Naicker v. Nara- 
ytuiastvami Naickcr (1925) 90 I. C. 

906; A.I.R. 1925 Mad. 762. Here 
the defendant took advantage of a 
mistake which must have been ap- 
jiarent to him; cp. James L.J.'s re- 
marks in Tamplin v. James (1880) 
ISCb.D. 221. 

(w) Ucir AH v. Nasimamtc.tsa 
Bibi, 116 I. C. 6.14; A.I.R. 1928 Cat. 

865. 



380 


THE INDIAN CONTRACT ACT. 


.S. 72. B. and the mortgagor that out of this sum B. should pay off A.’s 
mortgage. This was done, and the fraud being afterwards dis- 
covered, B. sued A. under s. 72 to recover the Rs. 2,000 so paid. 
It was held that the action must succeed {x). Leach C.J. ex- 
pressed the opinion that it was not necessary to show privity between 
A. and B. in order to make s. 72 applicable, though in his view 
privity in fact existed between them. He adopted the language 
of Parke, E. in Kelly v. Solari (y) : “ I thinlc that where money 
is paid to another under the influence of a mistake, that is, upon 
the supposition that a specific fact is true, which would entitle the 
other to the money, but which fact is untrue, and the money would 
not have been paid if It had been known to the payer that the fact 
was untrue, an action will lie to recover it '‘back, and it is against 
conscience to retain itjvihough a demand may be necessary in 
those cases in which the pai-ty receiving may have been ignora nt 
of the mistake. ... If, indeed, the money is intentionally paid, 
without reference to the truth or falsehood of the fact, the plain- 
‘ tiff meaning to waive, all inquh'y into it, and that the person receiv- 
ing shall have the monej’ at all events, whether the fact be true or 
false, 'the latter is certainty entitled to retain it; but if it is paid 
under the impression pf the truth of a fact which is untrue, it may, 
generally speaking, be recovered back, however careless the party 
paying may have been, in omitting to use due diligence to inquire 
into the fact. In such a case the receiver was not entitled to it, 
nor intended to have it.” This passage was later cited with ap- 
proval by Lord Shaw in the House of Lords in R. E. Jones v. 
Waring & Giltow («). 

Coercion.-^^?he Privy Council has laid down that tlie word 
” coercion ” in this section is used in its general and ordinary 
sense and its meaning is not controlled by the definition of ” coer- 
■v/cion ” in s. IS. Accordingly where A. who had obtained a decree 
against B. obtained an attachment against C.’s property, and took 
possession of it to obtain satisfaction for the .amount of the de- 
cree, and C. on being ousted from his property paid the sum claim- 
ed under protest, C. was held entitled to recover the sum as money 
paid under ” coercion ” within the meaning of this section (o). It 
was formerly held in India that ” coercion ” in this section meant 
the same tiling as ” coercion ” in s. IS, and therefore no act was 
“ coercion” unless it was done ” with the intention of caiwing 
any person to enter into an agreement ” as required by the defi- 
nition in that section; nevertheless, where the defendant had re- 


{x) Sawdra Bai v. Saraswati A. 
l.R. 1942 Mad. 590; (1942) 1 

Mad.L.J. 441. 

(y) (1841) 9 M. & W. 54. 

(ft) [1926] A.C. 670, at p. 688. 
(a) Seth Kanhaya Lai v. National 
Bank of India (1913) 40 I.A. 56; 


40 Cal, 598; 18 I.C. 949; followed 
in: Ah Cftoon v. f, S. Firm (1927) 
S Rang. 6S3; 106 I.C. 468; A.I.R. 
1928 Rang. SS; Venkatadri v. Ven- 
kata Kuiuwbarao A.I.R. 1941 
Mad. 63S. 
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ceived money which in justice and equity belonged to the plaintifl" s. 72. 
under circumstances which rendered the payment involuntary, and 
the receipt by the defendant to the use of the plaintiff, the plaintiff 
could recover the money, but the case was not within the present 
section, (&). This view is now superseded; as the action is main- 
tainable under s. 72, it is immaterial whether the language used in 
the judgment by the Privy Council as to s. 72 being “ exhaus- 
tive ” (c) is right or wrong; but, if it were material, we should 
think it wrong. >/ln Fatima Khatoon v. Mahomed (d), the plain- 
tiffs, who were Mahomedan ladies, were entitled to a charge on 
certain property in respect of their dower. The defendants, who 
were holders of a decree against the heirs and representatives of 
the person to whom the property belonged, obtained leave in exe- 
cution proceedings to sell the property. In order to prevent that 
sale, which would have been injurious to them, the plaintiffs paid 
under protest the amount of the defendants’ decree into Court. 

In a suit to recover back the amount, it was held by tlie Privy 
Council that the payment was made “ not voluntarily but under a 
spec ies of compulsion^” and that they were, therefore entitled 
to a decree. It is now well established that if a. person pays 
moneys to save his property which has been wrongly attached in 
execution, he is entitled to recover the moneys (e) . 

Where a plaintiff has a statutory right to recover money under? 
this section, his claim should not be rejected on the ground that,^ 
upon a consideration of the whole circumstances, it fs not equitable ) 
that the money should be repaid (/). 

Moneys paid under legal compulsion. — Money paid under 
compulsion, or even under pressure, of legal process cannot be 


(6) Jwgdeo Narain Singh v. Rajah 
Singh (1888) IS Cal: 636. 664-665 
[payment made under the force of 
execution proceedings! ; Narayana- 
sami V. Osura Reddi (1901) 2S Mad 
S48, SS2 [payment made to prevent 
wrongful sale of plaintiff’s holding]. 
See also Collector of Cawnpore v. 
Kedari (1881) 4 All. 19, 20. 

(c) (1913) 40 I.A. 38. 

(d) (1868) 12 M.I.A. 63; S.C. 
10 W.R.P.C. 29. 

(c) Dulichand v. Ramkishen Singh 
(1881) 7 Cal. 648; S.C. L.R, 8 I. 
A, 93 (paj-ment by purchaser to pre- 
vent sale under decree obtained by 
mortgagee whose debt has been satis- 
fied) cf, Pappu Reddiar v. Pichu 
Ayyar A.l.-R. 1938 Mad. 493; (1938) 
1 Mad.L.J. 829; Forbes v. Secre- 
tary of State (1913) 42 Cal. 151, at 
pp. 1^5; 26 I.C. 893 (money paid 


as income-tax under threat of at- 
tachment) ; Mutlmveerappa v. Rania- 
swami (1917) 40 Mad. 285 ; 34 I.C. 
401 (person charged with non-com- 
puunrlablc offence induced to pay 
money to stifle prosecution) ; Amja- 
dennessa Bibiv. Rahim Buksh (1915) 
42 Cal. 286, and Bindeshari Prasad 
V, Lehhraj Sahn (1916) 1 Pat.L.J. 
48, at pp. 60-1; 33 I.C. 711 (money 
not recoverable, if no pressure or 
compulsion exercised upon accused 
person; Bansraj Das v. Secretary of 
State A.I.R. 1939 All, 373; 183 I. 
C. 134 (money paid by one joint 
owner to release property attached 
for purpose of realizing fine impos- 
ed on another joint owner). 

(/) Kanhaya Lai v. National Bank 
of India, Ld. (1923 ) 30 I.A. 162; 4 
Lah. 284; 75 I.C. 7; A.I.R. 1923 
P.C. 114, 
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recovered {g). Tlius, where the Official Assignee in insolvency 
proceedings pays a creditor under the directions of the Court, he 
is not entitled to recover it under this section on the ground that the 
payment was made by mistake (A). 

The cases where money is deposited to have a sale set aside 
under O. XXT, r. 89, Civil Procedure Code, may be conveniently 
considered in this place. There has been a conflict of decisions on 
the question whether money so deposited can be recovered by the 
person making the deposit from the decree holder. The High 
Court of Bombay in Shankerrao v. Vadilal (i) took the view that 
it was not recoverable, following an earlier Bombay decision, as 
well as one in Patna and Madras (/),''though one of the judges 
indicated that, if the matter had been res inlegra, he might have 
decided otherwise (fe). Two later decisions in Madras, Satyam v. 
Perraju (1) and Pappu Reddiar v. Pichu Ayyar (m) held that the 
money was recoverable, though ffie Bombay cases were not cited 
in the course of the argument.'^ The various conflicting authori- 
ties were however reviewed in Raman Adiyoly v. Kannan Nam- 
biar (m) in the same Court and the decisions just cited were affir- 
med on the ground that the money in such circumstances is in 
fact paid under compulsion and that s. 72 gives a statutory right to 
recover it, the right not resting mei-ely on consideration of justice 
and equity. It is submitted that this is the right view. 

Wrongful, payment. — ^There is a class of cases which, though 
not directly bearing on this section, may be conveniently dealt with 
in this place. They are cases where money is paid in execution of a 
decree, and it is sought to recover back the amount on the reversal 
of the decree. In such a case the payment, though in the first in- 
stance lawful, becomes wrongful on the reversal of the decree (o). 
The rule of law on this subject is that money paid under a decree 
cannot be recovered back in a fresh suit whilst the decree remains 


(^f) Harriot v. Hampton [1797] 
2 Smith L.C. 386 ; 7 T.R. 269; 
Secretary of State v. Tatyasaheb 
(1932) 56 Bom. SOI; 34 Bom.L.R. 
791; 140 I.C. 171; A.I.R. 1932 
Bom. 3R6 (payment by Govetnnienl 
after adjudication in High Court foi 
land acquired compnisiprily. Govern- 
ment being unaware that the land 
already belonged to it) . 

(/t) Official Assignee v. Dayabhoy 
A.I.R. 1937 Rang. 234; 171 I.C. 
401. 

(i) (1933) 57 Bom. 601 ; 35 Bom. 
L.R, 462; A.I.R. 1933 Bom. 239. 

(}') N’orayan v. Anigmda (1920) 
45 Bom. 1094; 62 I.C. 104-; A.I.R. 
1921 Bom. 169; Raghu Ram Pandey 


V. Deokali Pande (1927) 7 Pat. 30; 
115 I.C. 193; A.I.R. 1928 Pat. 193; 
Kummakutty v. Neelakandan Nam- 
Jmdri (1930) S3 Mad. 943; 128 I.C. 
509; A.I.R. 1930 Mad. 921. The 
last case seems on the facts to have 
had little bearing on the point under 
consideration by the learned judges 
in Shankerrao’s case. 

(fe) 57 Bom. 601, at p. 608. 

(0 A.I.R. 1931 Mad. 753; 135 
I.C. 24. 

(»i) Supra, note (e). 

(») A.I.R, 1940 Mad. 725. 

(o) Per Cur. Jogesh Chunder 
Dutt V. Kali Churn Dutt (1877) 3 
Cal. 30, 38. 
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iti force. But if the decree is reversed or superseded the amount 8. 72. 
paid under it is recoverable. And it has been held in effect by the 
Privy Council that a decree will be deemed to be superseded, though 
not actually reversed, if it was made pending an appeal to a higher 
Court from an antecedent decree on Ae same cause of action, and 
the' latter decree is reversed by the appellate Court, and the order 
of revei'sal was intended to deal with all the rights and liabilities 
of the parties under it (p), the principle being that where the main 
decree which is the basis of subsequent decrees is reversed the lat- 
ter decrees, being subordinate and dependent decrees, are super- 
seded (q). See Code of Civil Procedure, 1908, s. 144. 

Compare s. 86 of fhe Indian Trusts Act, 1882, which provides 
that where property is transferred in pursuance of a contract which 
is liab’e to rescission, or induced by fraud or mistake, the trans- 
feree must, on receiving notice to that effect, hold the property 
for the benefit of the transferor, subject to repayment by the latter 
of the consideration actually paid. 


(p) Sbama Purshad Roy v. Hurra 
Purshad Roy (1865) 10 M.I.A. 203, 
followed by a majority o£ the Full 
Bench in Jogesh Chundcr Dull v. 
Kali Churn Dutt (1877) 3 Cal, 30. 
In the former, of these cases there 
were several decrees for interest on 
a bond, in the latter for enhanced 
rent. The reversal of one of those 
decrees by the Prh-y Council was 
held to have superseded all other 


decrees obtained during the pendency 
of the appeal to the Queen in Coun- 
cil, so as to give a right for the re- 
covery of the amount paid under 
them. 

(?) (1877) 3 Cal. 30, 37, 38. See 
Kishen Sahai v. Bakhtawar Singh 
(1K>8) 20 All. 237, where it was held 
that there was no such supersession 
of the decrees as in the Pri-vj' Coun- 
cil cases cited above. 
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CHAPTER VI. 

Of the Consequences of Breach of Contract. 

,11 

73. When a contract has been broken (a), the 
party who suffers by such breach is en- 
loSTordlmgc cauT- tilled to receive, from the party who 
ed by breach of con- ]«ias broken the contract, compensation 
for any loss or damage caused to him 
thereby, which naturally arose in the usual course of things 
from such breach, or which the parties knew, when they 
made the contract, to be likely to result from the breach 
of i't. 

Such compensation is not to be given for any remote 
and indirect loss or damage sustained by reason of the 
breach. 

When an obligation resembling those created by con- 
tract has been incurred and has not been 
CompensaUon for discharged, ally person injured by the 
obligation resembling failure to discharge is entitled to re- 
A«e created by con- game compensation from the 

party in default as if such person had 
contracted to discharge it and had broken his contract (&), 

Explamtion . — ^In estimating the loss or damage aris- 
ing from a breach of contract, the means which existed 
of remedying the ihconvenience caused by the non-per- 
formance of the contract must be taken into account. 

Illuslrafions, 

(a) A. contracts to sell and deliver SO maunds of saltpetre to B. at a 
certain price, to be paid on delivery, A. breaks his promise. B. is entitled 
to receive from A, by way of compensation, the sum, if any, by which the 
contract price falls short of the price for which B. might have obtained SO 
maunds of saltpetre of like quality at the time when the saltpetre ought to 
have been delivered, 

(a) This section is dedaratoty of of damages, see notes under tliat 
the Common Law as to damages: heading below. 

Jauutl V. MctoUa Dawood Sons & (b) Anmdh Kumar v, Lachhwi 

Co. {19161 1 A.C. 175; 43 I. A. 6, Chand (1928) SO All. 818; IIS I.C. 
11; 43 Cal, 493, 503; 31 I.C. 949. 114; A.I.R. 1928 All. SOO, 

As to the recovery of interest by way 

• 
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[Note. — Market rate, — -Under a contract for the sale of goods S. 73. 
the measure of damages upon a breach by the buyer is the 
difference between the contract price and the market price at the. 
date of the breach. If the seller retains the goods after the breach, 
he cannot recover from the buyer any further loss if the market 
falls, nor is he liable to have the damages reduced if the market 
rises (c). 

Generally it is “ quite settled that on a contract to supply 
goods (d) of a particular sort, which at the time of the breach can 
be obtained in the market, the measure of the damages is the dif- 
ference between the contract price and the rparket price at the time 
•of the breach.” But^the subject-matter of the contract may not 
be marketable. In that case the value must be taken as fixed by 
the price which actually has to be paid for the best and nearest 
available substitute: Hinde v. Liddell (1875) L.R. 10 Q.B. 265, 

269; Elbinger Actien-Gesellschaft v. Armstrong (1874) L.R. 9 Q. 

B. 473, 476. Where no such substitute is available, then if there 
has been a contract to resell them the price at which the contract 
was made will be evidence of their value ; but if there has been no 
such contract, the market value may be estimated by adding to 
their price at the place where they were purchased the costs and 
charges of getting them to their place of destination, and the usual 
importer’s profits: Barries v. Httichinson (1865) 18 C.B.N.S. 445; 

44 R.R. 563; O’Hanlan v. G. W. Ry. Co. (1865) 6 B. & S. 4S4; 
Cooverjee Bhoja v. Rajendra Nath (1909) 36 Cal. 617; Hajee Is- 
mail & Sons V. Wilson & Ca. (1918) 41 Mad. 709, 715 ; 45 I.C. 

942 (e). 

Again, if the buyer, after giving' the seller time at his re- 
quest, finally has to go into ’the market and buy at an advanced • 
price, he may recover the whole difference between the contract 
price and the price he actually paid: Ogle v. Earl Vane, Ex. Ch. 

(1868) L.R. 3 Q.B. 272. ” The defendant, in effect, bought for- 
bearance, and must pay for it”: Willes, J., at p. 280. Accord- 
ingly the decisive date for fixing the damages is the last date to 
which the contract was extended: Kidar Nath-Behari Lai v. Shimbhu 
Nath-Nandu Mai (1926) 8 Lah. 198; 99 I.C. 812; A.I.R. 1927 Lah. 


(f) Jamal V. Moolla tlawgod Sods 
& Co. 11916] 1 A.C. 17S; 43 I.A. 
6; 43 Cal. 493; 31 I.C. 949; The 
Arpad [1934] P. 189. Collateral 
circumstances will not alter the 
general rule: Boliseiti Venkatamra- 
ymui V. Vekkalagaddalakshmi Pun- 
myya A.I.R. 1928 Mad. 1242; 115 
I.C. 342. Cp. Mehr Chand Jugal 
Kishore-Gulab Singh (1923) 85 I.C. 
317;6Lah.L.J. 415. 

(d) Including shares ' in a com- 
49 


pany, see JPilliams Bros. v. Ed. T. 
Agios [1914] A.C. SIO. 

(r) As to the case of a buyer fail- 
ing to accept goods made to his order 
and of such a kind that they have 
no market price, Be Vie Mill [1913] 
1 Ch. 183; in C.A. [1913] 1 Ch. 
465, where the (]uestton was treated 
as being wholly on the facts; Gear 
& Co. v. French Cigarettes Co. A. 
I.R. 1931. Lah. 742; 135 I.C. 599. 
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S, 78. where no such request has proceeded from the seller, 

the buyer is not ciuilled to anything more than the difference bet- 
ween the contract rate and the market rate at the date of the breach, 
though he may not have pressed for delivery on the due date:' 
Ahtthayamanigaran v. Lakku Reddian (1912) 22 Mad. 1.,. J. 413. 
Nor does time spent in survey of the goods postpone the date of 
breach (/). 

The fact that the buyer sustains no actual loss from the seller’s 
failure to deliver the goods is no ground for awarding merely 
nominal damages to the buyer. The buyer is entitled, as indi- 
cated by illustration (a) to the section, to receive from the seller 
^by way of compensation the sum by which the contract price falls 
short of the price for which the buyer might have obtained goods 
of like quality at the time when they ought to have been 
delivered (p). 

“ Obviously value created for special purpose is irrelevant, 
and it is for tliis reason that the prices made by bulls and bears 
are of no use to us. If the market value is uncertain, then we 
must have recourse to such surrounding circumstances as affect 
the probabilities, and among them to real prices proved about the 
time of due date. Now market price is to a great extent based on, 
and made up of the views of, those engaged in a particular busi- 
ness and familiar with its incidents. These ’views are based not 
only on transactions in which a man may himself have been 
actually engaged, but also on the general rumour and reputation 
in the market. Therefore, a man may be a competent witness for 
tlie purpose of testifying to market value, though he may not him- 
self have been engaged in or carried through any dealing in the 
market at the particular date in question. We cannot then ex- 
clude from 'consideration any evidence on this point, merely be- 
cause the deponent may not himself have bought or sold on the 

due date ".(A)-. 

Market rate: limits of rule.— -The market rate, however, is 
only a presumptive test: “ it is the general intention of the law 
that, in giving damages for breach of contract, the party complain- 
ing should, so far as it can be done by money, be placed in the 
sanie position as he would have bwn in if the contract had been 
performed,” and the rule as to market price ” is intended to se- 


(f) Ramachandra Rammlldbh v. 
Vassmji SonsjSr Co. (1921) 45 Bom. 
129; 57 1. C. 978. 

(fl() Hajee Istmil & Sons v. JVit- 
son & Co, (1916) 41 Mad. 709 ; 45 
I.C. 942; Mackay v. Rameshwar 
Singh (1932) 59 I.A. 398; 11 Pat. 
eOO; 138 I.C. 658; A.I.R. 1932 P. 
C. 196. 'Where there was a refusal 
by the Rurchasers to take delivery 


and the goods were sold on the set- 
tling day when the defendants failed 
to take delivery and not on the date 
of the auction; Pmmaji v. Senaj'i A. 
I.R, 1934 Bom. 361; 1S2 I.C. 580. 

(A) Shridhan Gopimth v. Gord- 
hmdas Gokuldas (1902) 26 Bom. 
235, 239. In the first sentence " pur- 
pose" appears to be a misprint for 
“purposes." 
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■cure only an indemnity” to the purchaser. “ The market value S. 73. 
is takefn because it is presumed to be the true value of the goods 
to the purchaser.” If he does not get his goods, he ” should re- 
ceive by way of damages enough to enable him to buy similar goods 
in the open market. Similarly, when the delivery of goods pur- 
chased is delayed, the goods are presumed to have been at the 
time they should have been delivered worth to the purchaser what 
he could then sell them for, or buy others like them for, in the 
open market, and when they are in fact delivered they are simi- 
larly presumed to be, for the same reason, worth to the purchaser 
what he could then sell for in that market.” There is an import- 
ant exception ” if in fact the purchaser, wh'en he obtains posses- 
sion of the goods, sells' them at a price greatly in advance of the 
then market value.” In such a case he must allow for the profit 
he actually makes and can recover only his actual loss; otherwise 
he would be placed in a better position than if the contract had been 
performed. So the law is explained by the Privy Council in Wer- 
theim v. Chicoutimi Pu}p Co. [1911] A.C. 301, 307, 308 (j). Cp. 
the British Westinghouic, Etc., Co.*s Case, p. 399, below Still 
less is there a fixed rule in the less simple case of wrongful con- 
version of a principal’s goods by his agent (/). 

A. agrees to purchase B.’s house at Rs. 5,500. A. afterwards 
refuses to complete the purchase. The house is then sold by auction 
in execution of a decree against B., and realises Rs. 3,100 net. B. 
i.s entitled to receive from A. by way of compensation Rs. 2,400: 

Mohunlal Tribhowandas v. Chunilal Harinarayan (1902) 4 Bom. 

L R Sl4\Nabinchandray. Krishna (1911) 38 Cal. 458. 

Where the defendant contracted to deliver to the plaintiff at 
Bombay 1,000 tons of a certain species of coal from Februaiy tx> 

June, and failed to deliver any of the coal, and no purchase w'as 
made by the plaintiff against the defendant’s contract, and there 
was practically no coal in Bombay of the description contracted for 
at the dates at which delivery should have been given, the Court 
received in evidence a statement produced by the plaintiff show- 
ing the rates at which he had daring the contract period settled 
certain contracts for the same coal with other persons, to ascertain 
the actual value of the coal on the dates of the breach; Jugmohem- 
das v. Nusserwanji (1902) 26 Bom, 744.] 

(b) A. hires B.’s ship to go to Bombay, and there take On board, on 
the first of January, a cargo which A. is to provide, and to bring it to 
Calcutta, the freight to be paid when earned. B.’s ship does not go to 
Bombay, but A. has opportunities of procuring suitable conveyance for 
the cargo upon terms as advantageous as those on which he had chartered 


(0 Note that this "was a case, 
nof of delivery ■withhold, but of deli- 
very delayed”: per Lord Dunedin, 
[1914] A.C. 522. As to what are 
called accidental circumstances as be- 


tween seller and buyer, see p-. -400, 
below. 

(/) Tadi Sarreddi v. Chelamcherla 
Brahmayya, 115 I.C. 153; A.I.R. 
1928 Mad. 1152. 
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S. 73. the ship A. avails himself of those opportunities, but is put to trouble and 
expense in doing so, A. is entitled to receive compensation from B, in 
respect of such trouble and expense. 

[Note. — ^A. contracts with B. to provide a ship on a certain 
day to receive a cargo of coal to be carried to Havre. A. fails to 
provide the ship in time, and B. has to charter vessels at an ad- 
vanced freight and also buy coal at a higher price. B. can recover 
from A. the increase of price as well as the increase of freight, 
unless A. can show that, by reason of a corresponding increase 
in the market price at the port of delivery or otherwise, the loss 
is compensated wholly or in part. Featherston v. Wilkinson 
(1873) L.R. 8 Ex. 122. A. contracts with B. to sell and deliver 
goods which on the day appointed for delivery are *worth Rs. 80 
per ton. They are delivered later on a day when they are worth 
only Rs. SO per ton, but meanwhile A. has sold them for Rs. 70 
per ton. A. is entitled to damages only for his actual loss of Rs. 10 
per ton: Wertheim v. Chicoutimi Pulp Co. [1911] A.C 301 (see 
p. 387, above).]’ 

(c) A. contracts to buy of B., at a stated price, 50 maunds of rice, no 

time being fixed for delivery. A. afterwards informs B. that he will not 
accept the rice if tendered to him. B. is entitled to receive from A,, by 
way of compensation, the amount, if any, by which the contract price exceeds 
that which B. can obtain for the rice at the time when A. informs B. that 
he will not accept it. ^ 

[Note, — Where no time fixed for delivery. — If in the case put 
above A. gave notice to B. that he would not take delivery beyond 
a certain date, and delivery is not made within tllht time, the mea- 
sure of damages would be the difference 'between the contract price 
and the market price on that date : Gawri Datt v. Nanik Ram ( 1916) 
14 A11.L.J. 597 ; 35 I.C. 203.] 

(d) A. contracts to buy B.’s ship for 60,000 rupees, but breaks bis 
pioniisc. A. must pay to B/, by way of compensation, the excess, if any, 
of the contract price over the price which B. can obtain for the ship at the 
time of the breach of promise. 

(e) A., the owner of a boal^ contracts with B. to take a cargo of jute 

to Mirzapur for sale at that place, starting on a specified day. The boat, 
owing to some avoidable cause, do^s not start at the time appointed, whereby 
the arrival of the cargo at Mirzapur is delayed beyond tlie time when it 
would have arrived if the boat had sailed according to the contract. After 
that date, and before the arrival of the cargo, the price of jute falls. The 
measure of the compensation payable to B. by A. is the difference between 
the price wliich B. could have obtained for the cargo at Mirzapur at the 
time when it would have arrived if forwarded in due course and its market 
price at the time when it actually arrived. ' 

[Note. — ^Late delivery. — ^There is not any general rule that 
dam^es cannot be recoveyed for loss of market on a voyage by 
sea: “ wherever the circumstances admit of calculations as to the 
time of arrival and the probable fluctuations of the market being 
made with the same degree of reasonable certainty in the case 
of a sea as of a land transit, there can be no reason why dama- 
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DELIVERY BY INSTALMENTS. 

ges for late delivery should not be calculated according to the same S. 73. 
principles in both cases Dunn v. Bucknall Bros. [1902] 2 K.B. ^ 

614, 622, C.A. per Cur., holding that the earlier decision of the C. 

A. in The Parana (1877) 2 P. Div. 118, had not laid down any- 
thing to the contrary. It must depend on the circumstances, in- 
cluding the character of the navigation undertaken, what amount 
of reasonable anticipation can be held practicable. Modern com- 
merce tends to become more certain by sea no less than by land, 
and perhaps in a more marked degree.] 

(f) A. contracts to repair B.’s house in a certain manner, and receives 
payment in advance. A. repairs the house, but not according to contract. 

B. is entitled to recover from A. the cost of making the repairs conform 

to the contract. , 

(g) A. contracts to let his ship to B. for a year, from the first of 
January, for a certain price. Freights rise, and, on the first of January, the 
hire obtainable for the ship is higher than the contract price. A. breaks hi.s 
promise. He must pay to B., by way of compensation, a sum equal to llie 
dilTerence between the contract price and the price for which B. could hire 
a similar ship for a year on and from the first January. 

(h) A. contracts to supply B. with a certain quantity of iron at a fixed 
price, being a higher price than that for whicli A. could procure and deliver 
the iron. B. wrongfully refuses to receive the iron. B. must pay to A., 
by way of compensation, the difference between the contract price of the 
iron and the sum for which A. could have obtained and delivered it. 

[Note. — Delivery by instalments — Anticipatory breach. — If 
the iron was to be delivered by instalments at certain dates, e.g.j 
at the end of the three months of September, October, and Novem- 
ber, the measure of damages is the sum of the differences between 
the contract and the market price of the several instalments on 
the respective final days for performance; Brown v. Muller (1872) 

L.R. 7 Ex. 319 1 and the same. rule is applied where the seller, 
before the expiration of the whole time for performance, has 
refused to complete the contract, and the buyer has treated the 
refusal as an immediate breach (see notes to s. 39, under “ Pro- 
misee may put an end to the contract,” above), unless the seller 
can show that the buyer could have obtained a new contract on 
better terms: Roper v. Johnson (1873) L.R. 8 C.P. 167; Krishna 
Jute MUh Co. v. Junes (1911) 21 Mad.L.J, 182. 

If a vendor has a specified time allowcd to him to deliveT goods 
(the option was to deliver in August or September), and before 
the expiry of that time he gives notice to the purchaser that he will 
be unable to perform the contract, and the purchaser *does not 
rescind the contract (as he may do under s. 39), the measure of 
damages is the difference between the contract price and the mar- 
ket price on the last day of the period limited (i.e., imthis case 
the last day of September) : Mackertich v. Nobo Coomar Roy 
(1903) 30 Cal, 477, following Leigh v. Paterson (1818) 8 Taunt. 

S40; 20 R.R, 552: see Mackay v. Kameshwar Singh (1932) 59 LA. 

398; 11 Pat. 600; 138 I.C. 658; A.I.R. 1932 P.'C. 196. If the 
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S 73. contract is for delivery in August and September, the damages are 
distributable according to Brown v. Muller'. Cooverjee Bhoja v. 
Rajendra Nath (1909) 36 Cal. 617, If the contract is for sale of 
a certain quantity of goods, and it is stipulated “ shipments to be 
made by steamers during July to December, .... the agreement 
to be construed as a separate contract is respect of each shipment,” 
the instalments must be deemed to have been intended to be distri- 
buted rateably over the months from July to December, and the 
damages are distributable according to Brown v. Muller'. Bilasiram 
v. Gubbay (1916) 43 Cal. 305; 33 I.C. 1. 

A„ a stockbroker, closes the account of a client, B., prema- 
turely and without instructions, instead of carrying it over to the 
next settlement, as on the facts and the trile construction of their 
agreement he ought to have done. B. informs A. that he insists 
on the performance of the contract. A. cannot claim to have the 
damages assessed with reference to the price of stocks at the "date 
of closing the account, but B. is entitled to claim damages assessed 
according to ‘the prices at the date fixed for performance ; quaere, 
whether according to the highest price reached in the interval: 
Michael v. Hart & Co. [1902] 1 K.B. 482, C.A. 

A client instructs a pakka adatia to close outstandmg transac- 
- tions. The palcka adatia has already wrongly closed them. The 

client is entitled to damages on the footing of the prices prevailing 
on the date on which he gave the instructions: Ulfatrai v. Naqar- 
inal A.1.-R. 1941 Bora. 211; 43 Bom.L.R. 269. 

With regard to several deliveries under one contract, where 
the defendant agreed with the plaintiff to purchase from him gunny 
bags, of which delivery was to be given at certain stated times, and 
the defendant failed to take delivery, it was held that the proper 
measure of damages was the difference between the contract price 
and the market price at the dates of failure by the defendant to 
take delivery: Cohen v. Cassim Nana (1876) 1 Cal. 264.] 

(i) A. delivers to B., a common carrier, a machine to be conveyed 
without delay to A.'s mill, informing B. that this mill is stopped for want 
of the machine. B. unreasonably delaj’s the delivery of the machine, and 
A., in consequence, loses a profitable contract with the Government. A. is 
entitled, to receive from B., by way of compensation, the average amount of 
profit which would have been made by the working of the mill during the 
time that delivery of it was delayed, but not the loss sustained through the 
loss of the Government contract. 

[Noft. — ^Notice of special circumstances. — ^The facts in 
Hadley v. Baxendale, 9 Ex. 341 ; 96 R.R. 742, wers somewhat like 
these, except' that the defendants did not know that the plaintiffs’ 
mill was stopped for want of part' of the machinery which they 
Were to supply. They were held not liable for loss of profit. It 
may be collected fl>om the judgment that with knowledge they would 
have been liable. As to {he general rule there laid down see the 
commentary below. The loss of profits'on a contract of which the 
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defendant had not notice is clearly too remote. But where the 
defendant failed to supply an essential part of a machine which 
the plaintiff, to his knowledge, was under contract to supply to a 
third person, and the plaintiff, by the defendant’s default, lost 
the benefit of that contract; the defendant was held liable both 
for the loss of profit and for the plaintiff’s charges in making other 
parts of the machine: Hydraulic Engineering Co. v. McHafiie 
(1878) 4 Q.B.D. 670. 

B. delivers to A. several cases of machinery to be carried by 
sea from Bombay to Karachi for the purpose of building a mill. 
On arrival at Karachi one of the cases, containing indispensable 
parts of the machinerj^ is not to be found. A. knew that the cases 
contained machinery, but did not know the specific contents of 
each case. A. is liable to pay B. by way of compensation the value 
of the lost case, freight and interest, but not the profits lost by 
the mill not having been set up at the time intended. (Sec British 
Columbia Sawmill Co. v. Nettleship (1868) L.R. 3 C.P. 499.) 

A. , who makes a business of collecting and forwarding tele- 

grams, contracts with B. to forward a ciphered cable message from 
Calcutta to X., who is B.’s correspondent in London. The mes- 
sage conveys no meaning on the face of it. A. negligently fails 
to forward the message in due time, and B. loses the profits which 
he would have made if X. had duly received and acted upon it. 
A. is not liable to B. for these profits, as he had no means of know- 
ing what would bfe the consequences of a breach of his contract: 
Saunders v. Stuart (1876) 1 CP.D. 326.] ^ 

(j) A., having contracted with B. to supply B. with 1,000 tons of iron 
at 100 rupees a ton, to be deliveied at a stated time, contracts with C. for 
the purchase of 1,000 tons of iron at 80 rupees a ton, telling C. that he does 
so for the purpose of performing his contract with B. C. fails to perfoim 
his contract with A., who cannot procure ofhei iion, and B., m consctiuence, 
rescinds the contract. C. must pay to A, 20,000 rupees, being the profit 
which A. would have made by tlie performance of his contract with B. 

[Note. — ^Notice of contract of resale. — If C. only knew gene- 
rally that A. wanted the iron for resale he would not be entitled 
to damages beyond the difference between the contract price and 
the market price at the date of the breach: Thol v. Henderson 
(1881) 8 Q,B.D. 4S7. If there is no market price the measure 
of damages is the difference between the re-sale price and the con- 
tract price: Patrick v. Russo-British Grain Export Co. [192/] 2 
K.B. 535 (Thol v. Henderson was not cited) ; Emil Adolph Zippel 
v. Kapur & Co. A.I.R. 1932 Sind 9; 139 I.C. 114. 

B. , having contracted with a shipowner, X., to supply coal 
to his steamers, enters into a contract with A., a colliery owner, 
for coal. The coal is expressly stated to be for shipment in X.’s 
steamers. A. fails to deliver coal to B. in time, and a ship of 
X.’s is delayed in consequence. X. sues B. and claims large dama- 
ges; B. defends the action and reduces the damages to a much 


I. 73. 
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smaller amount. A. is liable to B. for the costs reasonably incur- 
red hy B. in defending this action, as well as for the damages and 
taxed costs therein: Agius v. G. W. CoUiary Co, [1899] 1 Q.B. 413, 
C.A. ; Hammond & Co. v. Bussey (1887) 20 Q.B>.D. 79 (/?). See 
notes on p. 398, below. In cases of this class the seller may 
be liable not only for damages and costs directly incurred by the 
original buyer, but for damages and costs for which that buyer 
has become liable through one or more successive warranties oni 
subsequent sales. See the additional illustration following ill. (1).] 

(k) A. contracts with B. to make and deliver to B., by a fixed day, 
for a specified price, a certain piece of machinery, A. does not dejiver the 
piece of machinery at the time specified, and, in consequence of this, B. is 
obliged to procure another at a higher price than #hat which he was to have 
paid to A., and is prevented from performing a contract which B. had made 
with a third person at the time of his contract with A. (but which had not 
been communicated to A.), and is compelled to make compensation for 
breach of that contract. A. must pay to B.j by way of compensation, the 
difference between the contract price of the piece of machinery and the sum 
paid by B. for another, but not the sum paid by B. to the third person by 
way of compensation. 

(l) A., a builder, contracts to -erect and finish a house by the first of 
January in order that B. may give possession of it at that time to C., to 
whom B. has contracted to let it. A, is informed of the contract between 

, B. and C. A. builds the house so badly that, beforethefirstof January, it 
falls down and has to be rebuilt by B., who, in consequence, loses the rent 
which he was to have received from C., and is obliged to make compensation 
to C. for the breach of his contract, A. must make compensation to* B. 
for the cost of rebuilding the house, for the rent lost, and foi the compen- 
sation made to C. 

\(The following additional illustiation is taken substantially from the 
headnote to Rosier &• Cohen v, Slavonski [1928] 1 K.B. 78; — 

B., a wholesale furrier, bought some dyed rabbit skins from A, for the 
purpose, as A. knew, of making them into fur collars. B., having made 
the fur collars, resold to C., C. resold to D., and D. to E., a draper, 

£. then sold a coat, witli one of these fur collars attached, to F., a 
customer, for her own wear. F. developed "fur dermatitis," owing to 
antimony in the fur. F, sued E. for damages for breach of warranty on the 
sale of the coat. E. gave notice of the action to D., D. to C., C. to B,, 
and B. to A, F. recovered judgment for damages and costs. £. claimed 
this sum, together with his own costs, from D., who paid the amount and 
recovered it from C., together with a further sum for his costs. C. claimed 
from B., and B. paid him and sued A, for £699 damages for breach of the 
original warranty on sale of the skins. 

The Court, having found as a fact tliat E. had acted reasonably in 
defending the original action by F., held tliat B. was entitled to recover 
from A. (1) the damages recovered in tlie original action by F. ; (2) the 
costs of both sides in that action.; and (3) a sum in respect of costs incurred 
by themselves and C. and D. respectively in connection with tire claims 
against them.] 

[Note, — ^Notice of special circumstances. — ^In Jagues v. 
MilJof (1877) 6 Ch.D. 1S3 (J), it was held that where an intend- 


(,k) The Judgments in these cases decisions, 
overrule or supersede some earlier (f) Followed, Ma Hnin Yi v. 
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ing lessor knew that the lessee wanted the premises for a certain S. 7S. 
trade, and refused to deliver possession for several weeks after 
the lessee was entitled to it, the lessee could recover for the esti- 
mated value to him of the possession during that time. There was 
another point on the question whether, under the Statute of Frauds, 
there was any enforceable agreement at all ; on that point the case 
is overruled: Marshall v. Berridge (1881) 19 Ch.D. 233.] 

(m) A. sells certain merchandise to B., warranting it to be of a parti- 
cular quality, and B., in reliance upon, this warranty, sglls it to C., tyith a 
similar warranty. -The goods prove to be not according to the warranty, and 
B, becomes liable to pay C. a sum of money by way of compensation. B, 
is entitled to be reimbursed this sum by A. (»t). . 

[Note. — Warranty. — ^A., a stevedore, agrees with B., a ship- 
owner, to discharge the cargo of his ship, and B. agrees to supply 
all necessary and proper chains (among other gearing) reasonably 
fit for that purpose. A chain supplied by B. is defective and breaks 
in use, and Z., a worlcman of A.’s, is thereby hurt. Z. sues A. 
under the English Employers’ Liability Act, and A. settles the 
action by paying Z. a compensation which is admitted to be reason- 
able. B. is liable to make good to A. the compensation which A. 
lias paid to Z. as damages naturally resulting from B.’s breach of 
his warranty. A. was entitled as between himself and B. to rely 
on B.’s warranty, though such reliance was no excuse for A, as 
against Z.; Mowbray v. Merryweatlier [1895] 1 Q.B. 640, C.A. 

A. sells a cow to B., whom he knows to be a farmer, and likely 
to put the cow in a herd, with a warranty that ^he is free from 
foot and mouth disease. The cow in fact has the disease and 
commtmicates it to other cows with which she is placed, and 
several of them die. B. can recover from A. the whole loss!, and 
not only the value of the cow sold, and it is immaterial whether A. 
gave the warranty in good faith or not: Smith v. Green (1875) 

1 C.P D. 92. 

A. agrees to recommend a broker to Z. and recommends Q., 
who is an undischarged batikrupt. A. does not know this, but 
could have ascertained it by reasonable inquiry. Z. on the 
strength of A.’s recommendation entrusts money for investment 
to Q., who misappropriates it. ■ If A.’s agreement amounted to 
a contract, he has warranted the use of reasonable diligence in 
recommending a broker, and the measure of ^amages in an action 
by Z. against A. is the sum entrusted by Z. to Q. and misappro- 
priated: De la Bere v. Pearson, Ltd. [1908] 1 K.B. 280, C.A. («).] 

(n) A. contracts to pay a sum of money to B. on a day specified. A. 
does not pay the money on that day; B., in consequence of not receiving 

Chew Whee Shew (192S) 90 I. C. loses trade by reason of the convic- 
63S; A.I.R. 1925 Rang. 261. tion, B. can recover damages for the 

(w) If the goods, being food, are fine and costs and the loss of trade: 
so bad that B., relying on tlie war- Coinlat v. Myham & Son [1913] 2 
ranty without negligence Incurs a fine K.B. 220. 

under a Public Health Act, and (n) The doubt of one member of 
50 
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the money on that day, is unable to pay his debts, and is totally ruined. A. 
is not liable to make good to B. anything except the principal sum he 
contracted to pay, together with interest up to the day ol payment. 

[Note. — Delay in payment of money. — Settled l?,w, but 
treated as anomalous. Illustration (n) to s. 73 “ does not confer 
upon a creditor a right to recover interest upon a debt which is 
due to him, when he is not entitled to such, interest under any 
provision of the law ... As observed in Jamal v. Maolla 
Dawood, Sons & Co. (o) s. 73 is merely declaratory of the Com- 
mon Law as to damages Bengal Nagpur Rly. Co. v. Ruttanji {p). 
“ The law does not regard collateral or consequential damages 
arising from delay inf the receipt of money Per Cur., Grahaffi 
v. Campbell (1878) 7 Ch.D. at p. 494. As to the liability to pay 
interest see pp. 406-408, below. A. gives an ijwra polia of certain 
property to B. It is a condition of the paiia that B. should pay 
to the superior landlord the rent which A, was bound to pay to 
him. B. fails to pay the rent. The superior landlord thereupon 
sues A. for the rent, and, in execution of the decree obtained by 
him in the suit, the tenure is sold. B. is not liable to A. for the 
loss of the property, for A. could have paid- the rent on default by 
B., and sayed the property from sale: Girish Chandra v. Kunp 
Behari (1908) 35 Cal. 68^] 

(o) A. coulracts to deliver 50 maunds of saltpetre to B. on the first 
of January, at a certain price. B. afterward:!, before the first oC Jantia^, 
contracts to sell the saltpetre to C. at a price higher than the maiket price 
of the first of January, A. breaks his promise. In estimating tlie com- 
pensation payable by A. to B., the market price of the first of January, and 
not the profit which -would have arisen to B, from the sale to C., is to be 
taken into account. 

[Note. — But a contract to resell at an advanced price is evidence, 
if not contradicted, of advance of market value: Engell v. Fitch 
(1869) L.R..4 Q B. 659, Ex. Ch. The sale was of real estate, 
and the vendors had failed, not to show title, but to obtain posses- 
.sion, which they might have done.] 

(p) A. contracts to sell ;md deliver SOO bales of cotton to B- ou a fixed 
day. A. knows nothing of B.’s mode of conducting his business. A. 
breaks hi.s promise, and B., having no cotton, is obliged to close his mill. 

’ A. is not responsible to B. for the loss caused to B. by the closing of the 
mill. 

(q) A. contracts lo^sell and deliver to B., on the first of January, cer- 
tain cloth which B. intends to manufacture into caps of a particular kind, 
for which there is no demand, except at that season. The cloth is not deli- 
vered till after the appointed time, and too late to be used that year in mak- 
ing caps, B, is entitled to receive from A., by way of compensation, the 
difference between the contract price of the cloth and its market price at the 
time of delivery, but not the profits which he expected to obtain by making 

the Court was due to a minor com- C. 48. 

plication in the facts which it is not (p) (1937) 6S I. A. 66, at pp. 72- 
thought useful to reproduce here. 3; 173 I.C. IS; A.I.R. 1938 P.C. 

(o) (1915) 43 I. A. 6; 43 Cal. 67 Nawdbshah, District Local Board 
493 ; 31 I.C. 949; A.I.R. 1915 P. v. Btikkand A.I.R, 1942 Sind 165. 
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caps, nor the expenses which he has been put to in making preparation for 73 ^ 
the manufacture. 

[Note. — ^Loss of profits on breach of contract. — Wilson v. 

Lane. & Yorks R.C.. 9 C.B.N.S. 632; 127^R.R. 814, followed by 
the Court of Appeal, Schulse v. G.E R.Co. (1887) 19 Q.B.D. 

30, and approved by the Privy Council, Wertheim v. Chicoutimi 
Pulp Co. [1911] A.C. 301, 308. The market price means here the 
price as diminished by t^ie want of demand consequent on the 
season being past. 

A tailor, expecting to make large profits on the occasion of a 
festival that is to be held at a certain pljice, delivers a sewing 
machine and a cloth bqndlc to a railway company to be conveyed 
to that place, and through the fault of the company’s seryants they 
are not delivered until after the conclusion of the festival. The 
company had no notice of the special purpose for which the goods 
were required. The tailor is not entitled to damages for the loss 
•of profits nor for his expenses incidental to the journey to that 
place and back, as such damages could not have been in the con- 
templation of the parties when they made the contract, nor can they 
be said to have naturally arisen in the usual course of things from 
the breach; Madras Railway Co. v. Govinda Rau (1898) 21 Mad. 

172 (q). If the company had known that the tailor wanted to use 
His goods for profit at the festival, it would be liable to him for 
the estimated loss of profit, and it would not be necessary for him 
to prove in detail what profit he expected to make: Simpson v. 

L. &N.W.R.C 0 . (1876) 1 Q.B D. 274.] 

(r) A., a shipowner, contracts with B. to convey him from Calcutta 
to Sydney in A. ’3 ship sailing on the first of January, and B. pays to A., 
by way of deposit, one-half of his passage money. The ship does not sail 
on the first of January, and B., after being, in consequence, detained in Cal- 
cutta for some time, and thereby put to some expense, proceeds to Sydney 
in another vessel, and, in consequence, arriving too late in Sydney, loses a sum 
of money. A. is liable to repay to B. his .deposit, with interest, and the ex- 
pense to which he is put by his detention in Calcutta, and the excess, if any, 
of the passage money paid for the second ship over that agreed upon for the 
first, but not the sum of money which B. lost by arriving in Sydney too 
late (r). 

[Note. — No notice of special circumstances. — Here, and m 
several of the foregoing illustrations, it is assumed that A. has no 
defence to B ’s action on the contract; and in this illustration it 
seems to be assumed that A, does not know B.’s particular reason 
for wanting to be at Sydney by a certain date. A. contracts to sell 
by description to B sulphuric acid commercially free from arsenic. 

A. does not know what B. wants the acid for. B. receives sulphuric 


( 5 ) See also Paaal Haiti v. East 
Indian Rly. Co. (1921) 43 All. 623; 
64T.C. 868 . 

(r) This illustration does not af- 
fect the rule as to measure of da- 


mages where the contract is for the 
sale of goods: Kandappa Mudaliar 
V. Muthuswami Ayyar (1926) SO 
Mad. 94: 99 I.C. 609; A.I.R. 1927 
Mad. 99. 
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S. 78. acid from A. under the contract, and uses it in producing a land 
of sugar used by brewers. Tlic acid is, in fact, not free from 
arsenic, the sugar manufactured with it is deleterious and useless, 
and Pi. incurs liability ^to his customers, and the goodwill of his 
business is diminished in value and other goods of R.’s aie spoilt 
by being mixed with this acid. B. is entitled to recover from A. 
only the price of the acid and the value of the goods spoilt: 
Bostock & Co. V. Nichohon & Sons [1904] 1 K.B. 72S.'| 


Remedy provided by this section not the only remedy for 
breach of contract. — ^here, under a contract of sale, the property 
in the goods has passed to the buyer, and, the buyer wrongfully 
neglects or refuses to pay for the goods according to the terms 
of the contract, the seller may, at his option, either sue for the 
price of the goods or for damages for non-acceptance. The present 
section prescribes the method of assessing the damages, and it 
does not take away the right of a seller to maintain an action for 
the price where the property in the goods has passed to the 
buyer (s). See Sale of Goods Act, 1893, ss. 49 and SO. 

Rule in Hadley v. Baxendale. — ^The illustrations to this 
section were obviously considered of special importance. We have 
thought tliat several of the English and recent Indian decisions 
would be most usefully dealt with by staling them in the form of 
additional illustrations and inserting them, distinguished by inclu- 
sion within square brackets and by the reference to the report of 
each case, in the places which seemed most appropriate. 

The text of the section is in substance identical with the draft 
of the Law Commissioners, and so are the illustrations as far as 
they go, though the number origmally proposed was greater. The 
intention was plainly to affirm the rule of the Common Law as laid 
down by the Court of Exchequer in the leading case of Hadley v. 
Baxendale, now more than eighty-five ypars ago. That rule, 
expressly and carefully framed '(f) fo be a guide to judges in 
directing juries, was as follows: 

“ Where two parties have made a contract which one of them 
has broken, the damages which the other party ought to receive in 
respect of such breach of contract should be either such as may 
fairly and reasonably be considered arising naturally, i.e., according 
to the usual course of things, from such breach of contract itself, 
or such as may reasonably be supposed to have been in the contem- 
plation of both parties at the time they made the contract as the 
probable result of the breach of it. Now, if the special circum- 
stances imder which the contract was actually made were com- 

X'*) P. R. 6r Co. V. Bhogwandas Cal. 736. 

(1909) 34 Bom. 192; PMay, Mwr (/) See 4 H. & C. 247; 143 R. 
and Co. v. Radhakissett ((1909) 36 R. 600. 
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municated by the plaintiffs to the defendants, and thus known to S. 73, 
both parties, the damages resulting from the breach of such a con- 
tract, which they would reasonably contemplate, would be the 
amohnt of injury which would ordinarily follow from a breach of 
■contract under these special circumstances so known and communi- 
cated. But, on the other hand, if these special circumstances were 
wholly unknown to the party breaking the contract, he, at the most, 
could only be supposed to have had in his contemplation the amount 
of injury which would arise generally, and in the great multitude 
of cases not affected by any special circumstances, from such a 
breach of contract. For, had the special circumstances bear known, 
the parties might have specially provided fos the breach of contract 
by special terms as to .the damages in that case; and of this advant- 
age it would be very unjust to deprive them ” (tf). 

The Court which gave judgment in Hadley v. Baxendale was 
a very strong Court; and the rule laid down by it is in harmony 
with many other rules in our law which fix the measure of liability 
by the standard of what was known to the defendant, or ought to 
have been then and there known to a reasonable man in his circum- 
stances. As formulated, the rule has two branches. First, the 
party breaking a contract is liable for damages arising “ according 
to the usual course of things secondly, he is liable, or also liable, 
for “ such as may reasonably be supposed to have been in the 
contemplation of both parties at the time they made the contract 
as the probable result of the breach of it.” But, as Lord 
Birkenhead, when a jpnior at the Bar, con-ectly pointed out, the 
first branch is in truth only a specification of the simpler cases under 
the second ; for the natural and ordinary consequences of an event — 
namely, such as can be foreseen without any special information — 
are always assumed to be in the contemplation of reasonable men, 
and it is no excuse for a man to say that he failed to think reason- 
ably or did not think at all (v) . This view seems to be borne out 
by a remark of Lord Bowen whdn a member of the Court of Appeal : 

“ A person can only be held to be responsible for such conse- 
quences as' may be reasonably supposed to be in the contemplation 
of the parties at the time of making the contract. That is the 
principle really at the bottom of Hadley v. Baxendale ” (w). 

Another eminent Judge proposed a still further simplification. 

Why need we bring in the consideration of what the^ parties con- 
template? " In my opinion,” he said, “ the parties never con- 
template a breach, and the rule should rather be that the damage 
recoverable is such as is the natural and probable result of the 


(») Hadley v. Baxefidale (1854) J.). 

9 Ex. 341, 354 ; 96 R. R. 742, 753 (v) (1900) L.Q.R. xvi. 275, 399. 

(where one passage is amended in (w) Grebert-Borgnis v. Nugent 

accordance with the report in 23 L. (1885) 15 Q.B.D. 85, at p. 92. 
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S. 73. breach of conlracl ” (jf). ' Bui, wilh great respect, this would 
not really simplify Ihe mailer. For there is no universal definition 
of what is meant by natural and probable and when we ask 
what is to be deemed natural and probable in a given case there 
seems to be no better way of fixing it than by reference to the 
judgment of a reasonable man having the means of information 
then and there available. In other words, those consequences are 
natural and probable in a legal sense which the parties in fact 
contemplate, or would as reasonable men contemplate. 

There was at one time considerable authority for saying that, 
as to damages whicli could not be foreseen without information 
of special circumstances, notice of any such circumstances at the 
time of entering into the contract would not suffice to make the 
'defendant liable, but there must be in effect, if not in terms, an 
undertaking to answer for resulting special damages (y). But this 
view was afterwards distinctly rejected by the Court of Appeal in 
England. “ It cannot be said that damages are granted because 
it is part of the contract that they shall be paid ; it is the law whiclt 
imposes or implies the term that upon breach of a contract damages 
must be paid” (a). Even without this authority the opinion in 
question could not be entertained in British India, being inconsistent 
with the plain terms of the section. Further discussion of it would, 
therefore, be useless here (a). See notes to illustrations (h) to (j) 
above. 

So far as practicable, ” a person with whom a contract has 
been broken has a right to fulfil that contract for himself as nearly 

(je) Colton L.J. in McMahon v. the theory of an auxiliary contract 
Field (1881) 7 Q.B.D. S91, at p. to pay special damages appears to 
S97. * have been first propounded, do not 

(y) Home v. Midland R. Co. seem to us to have succeeded in ex- 
(1873) L.R’. 8 C.P. 131, Ex. Ch. ; plaining away these decided and una- 
see especially the judgment of Black- ntmous utterances ; neither do the 
bum J. 'Willes J. had more than learned editors of Smith’s Leading 
once intimated a like opinion. Cases (notes to Vicars v. IVitcocks 

(g) Hydraulic Engineering Co. invol. ii’.). 

V. McHaffie (1878) 4 Q.B.D. 670, (a) In Keshavlal Brothers Sr Co. 

at p. 677, per Cotton L.J. The v. Diwanclumd &• Co. (1923) SO I. 
party “does not enter into a kind A. 142, 1S2; 47 Bom. 563 ; 74 I.C. 
of second contract to pay damages": 396; A.I.R, 1923 P.C. lOS, the dic- 
Bramwell L. J, at p. 674. "An ta now cited seem not to have been 
agreenient to pay damages does not before Lord Atlcinson when, deli- 
form part of the contract”: Brett vering the judgment of the Privy 
L.J. at p. 676. This is confirmed Council, he said; "The authorities 
by Hammond & Co. v. Bussey in England seem to go to the length 
(1887) 20 Q.B.D, 79; see especially of holding that notice to C. of the 
per Bowen L.J. at p. 97; and the special purpose for which A. requir- 
later case of Agius v. Great Western es the goods is not enough ; that to 
Colliery Co. [1899] 1 Q.B. 413, as- make C. liable for the additional 
suities the opposite opinion to be nn- damage he must have, expressly or 
tenable. The learned editors of impliedly contracted to run the addi- 
Mayne on Damages, in, which book tional risk’' citing (Horne v. Mid~ 
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as may be, but he must not do this unreasonably or oppressively as g 73 _ 
regards the other party, or extravagantly.” It is even his duty 
to take all reasonable steps to mitigate the loss consequent on the 
breach ; and then the effect in actual diminution of the loss he has 
suffered may be taken into account, and this apart from the ques- 
tion whether it was his duty to act (b). “ The question must 
always be whether what was done was a reasonable thing to do, 
having regard to all the circumstances,” and one test is “ what a 
prudent person uninsured,” i.e., not having a claim for compen- 
sation or indemnity on any one, “ would do under the same circum- 
stances ” (c). It is not a reasonable thing, for example, to hire 
a special train to save an hour or so of time when there is no 
particular reason for besing at one’s destination at a certain hour ; 
and expense so incurred cannot be recovered as damages (c). 

If a buyer disappointed of his goods can buy in the market at a 
sum equal to or less than the contract price, he has suffered no loss 
and can recover nothing (under ^glish law merely nominal 
damages) (d), 

In England the Sale of Goods Act, 1893 (e), provides as 
follows : — 

” (1) Where the seller wrongfully neglects or refuses to 
deliver the goods to the buyer, the buyer may maintain an action 
against the seller for damages for non-delivery. 

” (2) The measure of damages is the estimated loss directly 
and naturally resulting, in the ordinary course of events, from the 
seller’s breach of contract. 

” (3) Where there is an available market for the goods in 
question, the measure of damages is />rima facie to be ascertained 
by .the difference between the contract price and the market or 
current price of goods at the time or times when they ought to 
have been delivered (/), or, if no time was fixed, then at the time 
of the refusal to deliver.” 

S. 57 of the Indian Sale of Goods Act follows sub-s. (1) of 
the section now quoted, but does not add to or amend s. 73 of the 
Contract Act. The other sub-sections, though not of positive 
authority in British India, may be useful as a compendious and well- 
considered statement of the existing rule. 

land Ry. Co. (1874) L.R. 8 C.B. ral Gas, &c. Co.v, Carroll [1911] ,\. 

131), sufM-a, note (y). C. lOS. 

(6) British Westmuhouse, &c. Co, (rf) Erie County, Sfc. Co.'s Case, 

V. Underpromd Electric, &c. Co. supra. 

[1912] A.C. 673, see per Lord Hal- (e) S. Si. 

' dane at p. 689. (/) In India also the date of 

(c) Le Blanche v. L. & N. W, breach is the material date; a seller 
R. Co. (1876) 1 C. P. D. 286, who holds on after the buyer’s de- 
per James L.J. at p. 309, and Mel- fault can recover no further loss, nor 
lish L.J. at p. 313; approved by the is he liable to allow for improvement 
Privy Council in Erie County Natu~ due to later change in the market 
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S. 78, As to the difference between contract and market price, il may 
be regarded as an application of the principle last slated as to the 
disappointed party’s right to fulfil the contract himself at the 
defaulting party’s cost, so far as it can reasonably be done; and 
on this very principle the rule is not literally applied in the case 
of an anticipatory breach by repudiation of the contract (g ) . 

In the absence of any more specific rule applicable to the case, 
damages for the bi-each of a contract to perfoim any specified work 
are to be “ assessed at the pecuniary amount of the difference 
between the state of the plaintiff upon the breach of the contract 
and what it would have been if the contract had been performed,” 
not the sum which it would cost to perform the contract, though 
in particular cases the result of either mode of calculation may be 
the same (h). 

Matters of external and collateral compensation, as by insur- 
ance (t), or by an access of profit to some only of plaintiffs suiirg 
jointly in another transaction which but for the breach of contract 
would not have taken place (/), or through a new contract with a 
third pei'son (fe), arc not taken into account for the pui-pose of 
reducing damages. The explanation to the present section does 
not appear to contradict this rule. The article on Damages by the 
late Blake Odgers, K.C., in the Encyclopaedia of the Laws of 
England, may be referred to as giving a learned and careful sum- 
mary of the whole subject down to its dale, 1939, 3rd cd.. vol. 4. 
We may add that the English rules appear to have been adopted 
in jurisdictions under the British flag but under systpms of law 
differing generally from the Common Law and from one another. 

Explanation to s. 73: “means which existed,’’ etc.— This 
explanation has caused considerable difficulty in practice; the tvords 
“ means which existed of remedying the inconvenience ” have 
seemed obscure. No similar words are known to occur in English 
authorities, but the framers of the Act appear to have had in view 
the class of cases where, as we have just seen (Z), the damages 

price; Jamal v. MooUa Damoood (;) Jebsen v, B. &■ II', India 

Sons & Co. [19161 1 A. C. 175; 43 Dock Co. (1875) L.R. 10 C. P. 

l.A, 6; 31 1.C. 949. 300. 

(g) Millett v. Van Heek & Co (k) Joyner v. Weeks [1891] 2 Q. 
[1^1] 2 K.B. 369, C.A., see head- B. 31, C.A. ; Williams Bros. v. Ed. 

ing “measure of damages” under "T. Agms [19141 A.C. 510, where 

s. 39. the House of Lords conclusively set- 

(/») Wigscll V. School for Indi- tied the rule, “It is immaterial 
gcM Blind (1882) 8 Q.B.D. 357, at what the buyer is Intending to do 

p. 364, following Robinson v. liar- with tlie purchased goods. He is cn- 

«iati (1848) 1 Ex. 855, Finch, Sel. titled to recover the expense of put- 

Ca. 753, and Lock v. Burse (1866) . ting himself into the position of hav- 

L.R, 1 C.P. 441. But there is a ing those goods, and this he can do 
special rule as to covenants to re- by going into the market and pur- 
pair.. See p. 406, below. chasing them at the market price”: 

(i) Bradbarn v. G. W. R, Co. Lord Moulton at pp. 530, 531. 
<1874) L.R. 10 Ex. 1. (/) Pp. 396-399. 
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recoverable for consequential expenses are limited 1^ the test of S. 78. 
what a prudent man might have reasonably done if the whole 
•expense was to fall on himself. The words are also sufficient to 
cover the case of a party who omits to take natural and obwous 
means of diminishing the loss incurred by the other party’s failure 
to perform his. contract. It seems on principle that in such a ease 
consequential damage which might have been avoided by the exer- 
cise of common intelligence and prudence is not recoverable; thus, 
if one has to replace goods that have not been delivered in time, 
and has recklessly or stupidly bought th^ at an excessive price, 
the seller in default remains chargeable only with the difference 
between the contract and the normal market price ; and default in 
building a wall does not entitle the promisee to stand by doing 
nothing and then recover for loss which he might have prevented 
by reasonable diligence (m). Where a tenant who has promised 
to pay Government revenue and cess has failed to pay it, the land- 
lord on notice of the intended sale of the property by Government 
should pay the arrears and save the property from sale. He is not 
entitled to stand by and allow the property to be sold and then 
after purchasing it to file a suit to recover the purchase price as 
damages from the tenant (n ) . The rule must, of course, be applied 
with discretion;, a man who has already put himself in the wrong 
by breaking his contract has no right to impose new and extra- 
ordinary duties on the aggrieved party. That party can be ex- 
pected only to use ordinary and reasonable diligence; much less 
can he be expected to warrant success where the result of diligent 
endeavour is in its nature doubtfuL 

In this connection may be noted the observations of the Privy 
Council in Jamal v. Moolla Dawood Sojis & Vo, (o). “ It is 
undoubted law that a plaintiff who sues for damages owes the duty 
of taking all reasonable steps to mitigate the loss consequent upon 
the breach and cannot claim as damages any sum which is due to 
his own neglect (p). But the loss to be ascertained is the loss 
at the date of the breach. If at that date the plaintiff could do 
something or did something which mitigated the damage, the defen- 
dant is entitled to the benefit of it. Staniforth v. Lyall (g) is an 
illustration of this. But the fact that by reason of the loss of the 
contract which this defendant* has failed to perform the plaintiff 
obtains the benefit of another contract which is of value to him 


(»») Ramkuar v. Shankar Dutt 
(1928) 108 1. C. 433 (the case helougs 
here, not to the head of remoteness 
of damage as supposed) ; Karim Bax 
V. Devi A. I. R. 1933 All. 511; 
(1933) All. L. J. 670. 

(«) Dhantt Lai v.( Knldip Nara- 
Vo»- A- I. R. 1940 Pat.. 85; 1.86 I. 

51 


C 852. 

(o) (1916) 43 l.A. 6, at p. 10; 
43 Oal. 493, at p. 502 ; 31 I.C. 949. 

(^} 'Later 'example, Arjmdas 
Hariram v. Secry. of State (1924) 
85 I.C. 786; A.I.R. 1925 Cal. 737. 
(flr) (1830) 7 Bing. 169. 
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Si\‘ 73. does not entitle the defendant to the benefit of the later ooutracl.’^ ' 
In JamaVs Case the plaintiff sold certain sharci. to the defendant 
to be delivered on or before 30th December, 1911. The shares 
were tendered on 30tli December, but the defendant declined to 
take delivery or pay for them. The difference between the contract 
price and the market price on 30th December, that is, the date of 
the breach, amounted to Rs. 1,09,218. Between 28th February, 
1912, and August, 1912, the plaintiff sold the shares in a rising 
market, thus realising more than if he had sold on 30th December, 
1911, namely, a sum only of Rs. 79,862 less than the contract 
price. In March, 1912, the plaintiff sued the defendant on the 
contract, claiming Rs. '1,09,218. The defendant contended that he 
was entitled to the benefit of the prices actually obtained in miti- 
gation of damages, and the plaintiff was only entitled to recover 
Rs. 79,862 ; this contention was successful in the tlien Chief Court 
of Lower Burma. But on appeal the Privy Council held that the 
measure of damages was the difference between the conti'act price 
and the market price at the date of the breaicJr. "If the .'seller 
retains the shares after the breach, the speculation as to the way 
the market will subsequently go is the speculation of the seller, 
not of the buyer : the seller cannot recover from the buyer the loss 
below the market price at tlie date of the breach if the market falls, 
nor is he liable to the purchaser for the profit if the market 
rises ” (r). 

A. agrees to let his house to B. at a certain rent, B. refuses 
to take the house, and A. sues B. for damages. It is reported to 
have been held in the Punjab that the measure of damages is tlie loss 
of rent suffered by A. after deducting such sum as A. cou’d recover 
from another person by way of rent by making reasonable efforts 
to secure another toant (r). We do not think the Comt can have 
intended to lay down this or any like general proposition ; reason- 
able efforts to secure a tenant do not produce any rent until an actual 
tenant is found, and the interval may be considerable. The proba- 
bility of such effort succeeding within a reasonable time must 
obviously depend on local and often on temporary circumstances. 

At the beginning of the cotton season A., a cotton merefiant, 
and Z., a millowner, agree that during six months Z. shall put his 
mill at A.’s disposal at a fixed rate in order to gin cotton, which A. 
contemplates buying, and on his part agrees to procure and supply 
to the mill. Before A. has supplied any cotton, and witliout any 
unreasonable delay on bis part, Z. repudiates the contract. A. is 
entitled to recover damages from Z. for his estimated loss of profit ; 
he is not bound to buy and tender to Z.’s mill cotton which he 
knows would be refused (t). 


(r) 43 I.A. 6, at p. 10; 43 Cal. (1906) Punj. Rec, no. 137. 

493, at p. S(fi, (0 Ramgopal v. Dhanji Jadhmji 

{s) Lathmi Narain v. Vernon BhaHa (1928) 55 I.A, 2^j SS Cal. 
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Contracts relating to immovable property — It is commonly S. 73. 
said that where a person sustains loss by reason of a breach of 
contract he is prima facie entitled, so far as money can do it, to be 
placed in the same situation with respect to damages as if the 
contract had been performed (m), though, as we have seen, this 
form of statement is open to some misunderstanding {v). Now 
diis rule does not apply in English law to contracts for the purchase 
of immovable property. It was finally settled by the decision of 
the House of Lo-rds in Bain v. FothergifI (ry) that a pur- 
chaser of real estate cannot recover damages for the loss of 
his bargain, but only his deposit and expenses; and that even if 
the vendor knew that he had no title, nor any means of acquiring 
it, the purchaser may llave a further remedy by an action for deceit, 
but not on the contract. The reason for this exceptional rule is 
that the purchaser of real estate in England must expect some 
degree of uncertainty as to whether a good title can be effectively 
made by the vendor, whereas the vendor of a chattel must know, 
or at all events is taken to Icnow, what his right to the chattel is (jr) . 

The special rule does not, however, apply to the case of wilful 
default in giving possession (y), nor to an express covenant for 
quiet enjoyment in an executed conveyance (j), nor to an execu- 
tory agreement to make a title by a party who appears on the face 
of the agreement not to have any title at its date (a), nor, it seems, 
to unreasonable omission to complete the title by taking some defi- 
nite step in the vendor’s power, such as applying for the lessor’s 
consent to an assignment (6), nor to damages caused not by defect 
of title or any real difficulty of conveyancing, but by the vendor’s 
want of reasonable diligence in completing (c). 


1048; 111 I.C. 480; A.I.R. 1928 P. 
C. 20. 

(«) Roiiitson v. Harman (1848) 1 
Ex. 8SS. 

(v) See pp. 398-399, above. 

(w) (1874) L.R. 7 H.L. 1S8. 
lx) In the Uriited States, where 

registry' of ^ title or of assurances, in 
some form, is universal, the reason is 
generally held not to exist, and the 
rule therefore not accepted; Sedg- 
wick, Elements of Damages, ad fin. 

(y) Engell v. Fitch, Ex. Ch. 
(1869) L.R. 4 Q.B. 659 (as to the 
authority of this case see per Byrne 
J. [1902] 1 Ch. 191, at p. 195) ; la- 
quesv. Millar (1877) 6 Ch. D. 153; 
Royal Bristol Permanent Building 
Society v. Bomash (1887) 35 Ch.D. 
390. Similarly, where the vendor 
was tempted by a higher offer to 
sell the property to a third person in 


breach of his contract, the measure 
of damages was the difference bet- 
ween the price the plaintiff agreed to 
pay and the price the defendant re- 
ceived: Radha Kishan Kaul v. Shmi- 
kar Das A.I.R. 1927 Lah. 252; lOO 
I.C. 422. 

(s) Lock V. Purse, 'Ex. Ch. 
(1866) L.R, 1 C.P. 441. 

(a) Wall V. City of London R.P. 
Co, (1874) L.R. 9 Q.B. 249. The 
Court thought the case so clear that 
they did not delay judgment to see 
the result of Bainy.Fothergill, supra, 
tlien pending in the House of Lords ; 
see L.R. 9 Q.B. 249, at p, 352. 

(b) Day v. Singleton [1899] 2 Ch. 
320, C.A., where, however, on the 
view taken by the Court of the facts, 
the default was wilful. 

(<;) Jones V. Gardiner [1902] 1 
Ch. 191. 
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S. 73. The rule in Bain v. Fothergill was al one time assumed in the 

High Court of Bombay to be the law of British India. A purchaser 
claimed to recover damages for the loss of his bargain, and the Court 
disallowed his claim on the ground that the vendor had offered to do 
all that lay in her power to carry out her contract (d). No refer- 
ence was made to the Contract Act, but tire argument turned on the 
question whether the case came tmder the rule in Bain v. Fothergill 
or the exception in EngeU v. Fitch (e). The assumption so made 
by counsel and the Court was, it is submitted, erroneous. S. 73 is 
general in its terras, and docs not exclude the case of damages, for 
breach of a contract to sell immovable property (/) , and in fact the 
rule was not settled beyond question in England when the Act was 
passed. " The Legislature has not prescribed a different measure 
of damages in the case of contracts dealing with land from that laid 
down in the case of contracts relating to commodities ” (p) . Where, 
therefore, a purchaser of land claims damages for the loss of his 
bargain, the question to be decided is whether the damage alleged to 
have been caused to him “ naturally arose in the usual course of 
things from such breach and m an ordinary case it would be diffi- 
cult to hold otherwise. 

Even apart from the Act, the English rule is treated in its 
own jurisdiction as anomalous, and justified only by the peculiar con- 
ditions of English titles and conveyancing. It would therefore 
seem vei 7 doubtful whether, on the general principle of “ justice, 
equity, and good conscience,” it was ever applicable in British India. 
The view propounded above was approved by the High Court of 
Bombay in Ranchhod v. Manmokandas (A). The case was, how- 
ever, one of wilful default on the part of the vendor in complet- 
ing the title, and it was held, following Day v. Singleton (i), that 
the purchaser was entitled to recover not only the deposit with 
interest and expenses, but the loss of his bargain. At the same 
time the Court expressed the opinion that the rule in Bain v. 
Fothergill {;') was not law in this country. “ As section 73 im- 
poses no exception on the ordinary law as to damages, whatever 
the subject-matter of the contract, it seems to me that in cases 
of breach of contract for sale of an immovable property through 
inability on the vendor’s part to make a good title the damages 


(d) Pitamber v. Cafsibai (1886) 
11 Bom. 272. It is by no means 
clear that, on its own gioun^, the de- 
cision was correct. In England wc 
should not ascribe mudi diligence, 
not to say good faith, to a vendor 
of a mortgaged house who profes- 
sed not to know where the title- 
deeds were aqd made no inquiry, of 
the mortgi^, 

\e) Supra, note '(v). 


(/) It is remarkable that none of 
the illustrations to the section relate 
to contracts .for tlie sale of land. 

(g) Per Farr.m C.J. in Nagordas 
V. Ahmedkhan (189S) 21 Bom. 17S, 
atp. 185. 

(ft) (1907) 32 Bom. 165. 

(0 [1899] 2 Ch. 320, C. A. See 
note (ft), supra. 

(/) (1874) L.R, 7 H.L. 158, 
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must be assessed in the usual way, unless it can be shown that 
the parties to the contract expressly or impliedly contracted that 
this .should not render the vendor liable to damages ” {k). A 
similar view has been expressed by the High Courts of Calcutta (/), 
Lahore (m), Nagpur («) and Rangoon (o). Likewise the Full 
Bench of the Madras High Court (p) has held that a manager 
of a joint Hindu family, who haS" agreed to sell immovable pro- 
perty belonging to himself and the minor members of the family, 
is personally liable under this section for damages for failure to 
perfonn the contract when it is found that it is not binding on the 
minors, there being no necessity for the sale. It was also held 
that this liability was not affected by the fact that there was no 
misrepresentation on tlie part of the manager as to the necessity 
for sale, nor by the fact that the purchaser knew that he was buying 
from a manager of a joint family which comprised minors, and 
that the Court may refuse specific performance against the 
minors (q). Where a vendor of land guarantees his title to the 
purchaser, and the latter is evicted from his holding, he is en- 
titled to recover the value of the land at the date of eviction, 
and not merely the purchase money paid for it (r). But in special 
circumstances, where the buyer in effect had notice of difficulties 
arising from an adverse claim, the High Court of Bombay held him 
not entitled to recover damages for loss of profit on a contract 
to re-sell at an advanced price (s). Similarly as to a vendor who 
has caused or materially contributed to the loss by his own fapll, 
such as delay in answering requisitions (#). 


(k) Per Macleod J., 32 Bom. 163, 
at p. 171. There may be cases 
where it is an. implied contract that 
a vendor whose title proves defec- 
tive without any default of liis own 
shall be liable only for expenses: 
Vallabhdas v. Nagardas (1921) 23 
Bom.L.R. 1213; 92 I.C. 143. In 
practice the assessment of damages 
for a defective title may have to be 
rough, see Harilal Dalsukhrmn v. 
Mulchand (1928) 32 Bom. 883; 113 
I.C. 27; A.I.R, 1928 Bom. 427. 

(J) Nabinrhandra v. Krishna 
(1911) 38 Cal. 438, at p. 46S. 

(w) Jai Kishen Das v. Aiya Priti 
Nidhi Sabha (1920) 1 Lah. 380 ; 38 
I.C. 757; Mangal Singh v. Dial 
Chaad A.I.R. 1940 Lah. 139; 1881. 
C. 383. 

(«) Sakharam v. Jairam A.I.R. 
1933 Nag. 263, where the authori- 
ties are reviewed. 

(o) Na Hla Po v. Ma Sein Nu 
A.I.R. 1940 Rang. 146; 189 I.C. 23. 

(p) Adikescevm Naidtt v. Gunm- 


tha (1918) 40 Mad. 338; 39 I.C. 358 
IF.B.]. 

(q) And sec note (t), supra. 

(r) Nagardas v. Ahmedklian 
(1895) 21 Bpm. 175. In view of 
this unanimous current of authority 
the failure of an attempt to dispute 
it in Sind, Rams high Kundansingli v. 
Sajan Damji A.I.R. 1927 Sind 120; 
101 I.C. 704, was hardly worth re- 
cording. 

(j) Dhanrajgirji Narsinggirji v. 
Tata Sons, 49 Bom. 1; 26 B. L. R. 
858; 92 I.C. 225; A.I.R. 1924 Bom. 
473,’ In this case Uic view was ex- 
pressed that the rule in Bain v. 
Potltergill, supra, note (;), tvas not 
necessarily excluded by s. 73 "in a 
proper case.” On the facts of the 
case it would seem that nothing more 
than could be recovered under the 
rule was recoverable undei s. 73, 
:md therefore the reference to the 
rule seems superfluous. 

(t) Shamsudin Tajbhai v, Dahya- 
bhai Magattlal (1923) 48 Bom. 368; 


S, 73* 
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S. 73. Where a lessee’s covenant to deliver up the premises in good 
repair is broken at the end of the term, the measure of damages 
Avould on strict principle be the amount by which the value of the 
reversion is diminished ; but the difficulty and inconvenience of this 
calculation have led to the adoption, as the practical measure in 
such cases, of the reasonable cost of putting the premises into 
the statb of repair in which the 5 rought to have been left (m) . In the 
case of a breach during the term the measure is, according to the 
more general standard, the diminition in the value of the reversion ; 
and where the covenant is in a sub-lease expressed to be such, 
the intermediate lessor’s liability to the superior lessor on the 
covenants in the original lease will be taken into account for this 
purpose (v). • 

As to liability for loss of, or damage to, property delivered to 
common carriers, see the Carriers Act, 186S ; and as to the liability 
of a railway company, see the Indian Railways Act, 1890. 

Interest by way of damages. — ^The Interest Acl, 1839, pro- 
vides for the payment of interest by way of damages in certain 
cases (w) , Under that Act the Court may allow interest on debts 
or sums certain wliich are payable by an instrument in writing from 
the time when the amount becomes payable where a time is fixed 
for payment, or, where no time is fixed, from that date on which 
demand of payment is made in writing giving notice to the debtor 
thjit interest will be claimed. 


84 I.C. 947; A.I.R. 1924 Bom. 3S7. 
Such cases do not affect the general 
rule, e.g,, Parma Nand v. Ghulam 
Plussain Shah, A. I. R. 1929 Lah. 
416; 116 I.C. 449. 

(«) Joyner v. Weeks [1891] 2 Q. 

B. 31, C.A. 

(w) Conquest v. Ebbetis [1896] A. 

C. 490. 

(m) The Act consists of a single 
section which runs as follows: — 

“Whereas it is expedient to ex- 
tend to the territories under the Go- 
vernment of the East India Company, 
as well within the jurisdiction of 
Her Majesty's Courts as elsewhere, 
the provisions of the Statute 3rd and 
4th William IV, chapter 42, section 
28, and concerning the allowance of 
interest in certain cases; 

“It is therefore hereby enacted 
that upon all debts or sums certain 
payable at a certain time or other- 
wise, the Court before which such 
debts or sums may be recovered may, 
if it shall think fit, allow interest to 


the creditor at a rate not exceeding 
the current rate of interest from the 
time when such debts or sums cer- 
tain were payable, if such debts or 
sums be payable by virtue of some 
written instrument at a' certain time; 
or if payable otherwise, then from 
the time when demand of payment 
shall have been made in writing, so 
as such demand shall give notice to 
the debtor that interest will be claim- 
ed from the date of such demand 
until the term of payment; provided 
that interest shall be payable in all 
cases in which it is now payable by 
law.” ' 

S. 28 of 3 & 4 Will. IV, c. 42 has 
now been repealed by the Law Re- 
form (Miscellaneous Provisions) 
Act, 1934, s. 3; but this repeal will 
not 'of course affect the Indian Act 
of 1839. 3 and 4 Will. IV, c. 4 is 
usually known as Lord Tepterden's 
Act, as to which see L. CJ& D.R. 
Co. V. S.E.R. Co. [1893] A.C. 
429. ■ . ■ 
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There have been numerous decisions, often conflicting, on the S.,7^. 
question whether interest could or could not be given under s. 73, 
illustration (n), where it is not recoverable under the Interest 
Act (jf). The rule of English Qimmon Law, and therefore pre- 
sumably of British India apart from the Interest Act, is “that 
interest is not due on money secured ” even “ by a written instru- 
ment, unless it appears on the face of the instrument that interest 
was intended to be paid, or unless it be implied from the usage of 
trade, as in the case of mercantile instruments” (y). "At com- 
mon law interest was not payable on ordinary debts, unless by 
agreement or by mercantile usage ; nor coxild damages be given for 
• non-pa 3 mient of such debts” (a). The view taken by the learned 
authors of this work x^as that there did not seem to be any sufficient 
ground for reading into illustration (n) to the present section an 
intention to abolish this rule and supersede the Interest Act, 1839. 

This view has been affirmed by the Privy Council. In Bengal- 
Nagpur Railway Co. v. Ruttunji (a) their Lordships made the fol- 
lowing observations with reference to illustration Cn) in s. 73 ; " The 
illustration, however, does not deal with the right of a creditor to 
^ recover interest from his debtor on a loan advanced to the latter 
by the former, It only shows that if any person breaks his con- 
tract to pay to another person a sum of money on a specific date, 
and in consequence of that breach the latter is unable to pay his 
debts and is ruined, the former is not liable to make good to the 
latter anything except the principal sum which he promised to pay, 
together with interest up to the date of payment. He is not liable 
to pay damages of a remote character. The illustration does not 
confer upon a creditor a right to recover interest upon a debt which 


(ar) A rough classification o£ the 
decisions for and against the view 
that interest could be recovered under, 
s. 73, ill. (n) is given below'. — 
I. Interest recoverable: Ghanshtatn 
Singh v, Daulat Singh (1896) 18 
All, 240; Mahamaya Prasad v. Rama 
Khelawan (1911) IS Cal.L.J. 684; 
Khetra Mohan v. Nishi Ktmar 
(1917) 22 C.W.N. 488; Anrudh 
Kumar v. LachJmi Chand (1928) 
SO All. 818; ns I.C. 114; A.I.R. 
1928 All. SOO; Abdul Jalil v. Mo- 
hammad Abdul Salam A.I.R. 1932 
All. SOS; (1932) All.L.J. 733; 139 
I.C. 158; Bishambhar v, lag Pra- 
sad A.I.R. 1933 All. 4SS; (1933) 
All.L.j. 963; 146 I.C. 804; Mathu- 
swami v. Veeraswami A.I.R. 1936 
Mad. 486 ; 70 Mad.L.J. 433; 163 I. 
C. 2S1; but see Jwala Prasad v. 
Hoii Lai (1924) 46 All. 62S; 79 IC 


1049; Ismail Hasan v. Mehdi Hasan 
(1924) 46 All. 897 ; 80 I.C. 63; also 
Surja Nargm v. f’ratab Narain 
(1899) 26 Cal. 9S5, at pp, 

964-S. II. ' Interest not recover- 
able: Kamalammal v, Peeru Meera 
Levvai Rowther (1897) 20 Mad. 481 ; 
Bura V. Mailia Shah (1901) Punj. 
Rec. no. 104; Arjan Das v, Hakim 
Rai (1913) Punj, Rec. no. 39, at 
P- *54. 

(y) Page v. Newman (1829) 9 
B. & C. 378, 381; 33 R.R. 204, 206; 
and see the English authorities re- 
viewed by Lord Herschell, L, C, & 
D. R. Co. V. S'. J5. R. Co, [1893] 
A.C. 429, 437 sgg. 

(«) Lindley L.J,, C. in C. A, 
[1892] 1 Ch. 120, at p. 140. 

(a) (1937) 6S I.A. 66, at pp. 72- 
3; 2 Cal. 72; 173 I.C. 15; A.I.R. 
1938 F.C. 67. 
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S,’ 73. is due to hiiTi, when he is not entitled to such interest under any 
provision of the law. Nor can an illustration have the effect of 
modifying the language of the section which alone forms tlie enact- 
ment.” With reference to the words “ interest shall be payable- 
in all cases in which it is now payable by law ” occurring in the 
proviso in the Interest Act, their Lordships observed that the proviso- 
applied to cases in which the Courts of Equity exercised jurisdiction 
to allow interest (&). 

But in the case of breach of a contract of sale the Court may 
now award interest to a seller suing for the price and to a buyer suing 
for refund: the Indian Sale of Goods Act, 1930, s. 61 (t). 

Breach of promise of marriage. — ^The .analogy of the latitude- * 
allowed in England in assessing damages for breach of a contract 
to many is not applicable to the breach of a pi’omise made by the 
father of a Mahomedan girl to giv& her in marriage. All tliat die 
- plaintiff is entitled to as against the father is the return of ornaments, 
clothes and other presents made by the plaintiff to the girl. The 
right to recover these is recognised by the Mahoniiedan law. Apart 
from that law the presents may be recovered under either s. 65 or 
this section (d). 

The section applies only where a contract has been bro- 
ken.— -This would seem to need no proof or even statement, yet 
judicial affirmation of it has been necessary. A toll contractor who- 
suffers loss in his income by reason of the discontinuance of the 
traffic, owing to plague regulations made by Goverament consequent 
upon the outbreak of plague in the locality, has no cause of action 
against the Government to recover damages as on a breach of con- 
tract («). There is no breach of contract involved in maldng die . 
regulations; and one -may add tiiat such an action would not have- . 
been possible in any Western country. We fail to see how the plea- 
der can have seriously thought he could make out a contract either 
actual or constructive between ffie plaintiff and the Government. 


(6) See Cor these cases Chitty on 
Contracts, I9th ed., p. 930. The 
former English law ivith regard to 
the awarding of interest has been 
substantially altered and extended by 
the Law Reform (Miscellaneous 
Provisions) Act, 1934, -which gives 
the Court power to a-ward interest on 
any debt as damages at such rate as 
it may think fit on the whole or any 
part of the period between the date 
when the cause of action arose and 
the date of judgment. 

(c) As to the former Indian law, 
Sio Kondappa (or Ratn<ilinga) Mit- 
dalUir v. Muthuswami Ayyar (1928) 


SO Mad. 94; 99 I.C. 609; A.I.R. 
1927 Mad. 99, 

(rf) Abdul Rasak v, Mahomed 
Hussen (1918) 42 Bom'. 499 ; 38 I. 
C. 771; Khimji Kuverji v. Lalj'i 
Karamsey (1941) Bora. 211; 43 

Bom.L.R. 35; A.I.R. 1941 Bom. 
129. 

(e) Secretary of State v, Abdul 
Rahm (1902) 4 Bom. L, R. 874. 
The suggestion of an implied war- 
ranty to maintain the existing 
amount of traffic is the least ab- 
surd way of putting the claim, but 
absurd still. 

.) I 0. T f!. •! I , ( 
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7 4. When a contract has been broken, if a sum S. 74. 
is named fn the contract as the amount 
^Compensation for to be paid in case of such breach, or if 
SS'peSityTtSa- Contract contains any other stipula- 
ted for. lion by nmy of pcmlty, the party com- 

plaining of the breach is entitled, 
whether or not actual damage or loss is proved to have 
been caused thereby, to receive from the party who has 
broken the contract reasonable compensation (/) not ex- 
ceeding the amount so named or, os the case may be, the 
penalty stipulated for. 

E-vplaiiation. — A stipulation for increased interest 
from the dote of default may be o stipulation by way of 
penalty. 

Exception. — When any person enters into any bail- 
bond, recognizance or other instrument of the same nature, 
or under the provisions of any law. or under the orders 
of the I Central Government] (g) or of any [Provincial 
Government] (ih), gives any bond for the performance 
of any public duty or act in which the public .are inte- 
rested, he shall be liable, upon breach of the condition of 
any such instrument, to pay the whole sum mentioned 
therein. 

Explanation. — person who enters into a contract 
with Government does not necessarily thereby undertake 
any public duty, or promise to do an act in which the public 
are interested. 

Illustrations. 

(a) A. contracts with B. to pay B. Rs. 1,000 if he fails to pay B. 

Rs. SOO on a given day. A. fails to pay B. Rs. 500 on that day. B. is 
entitled to recover from A. such compensation, not exceeding Rs, 1,000, as 
the Court considers reasonable. 

(b) A. contracts with B. that, if A. practises as A surgeon within Cal- 
cutta, he will pay B. Rs. 5,000. A. practises as a surgeon in Calcutta. B. 
is entitled to such compensation, not exceeding Rs. 5,000, as the Court con- 
siders reasonable. 


(f) This section does not overlap (gr) These words were substituted 
or extend s. 73; there must be some- for “Government of India” by the 
thing in tlie nature of a pejialty; A.O. 

Meyyappa Chetty v. Nachammal (/i) These words were substitul- 
Achi, 123 I.C. 343; A. I. R, 1929 cd for “Local Government” by the 
Mad. 783, is unintelligible as report- A.O. 
ed. 


52 
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S. 74. (C) A. gives a recognizance binding him in a penalty of Us. 500 to ap- 

pear in Couit on a certain day. He forfeits his recognizance. He is liable 
to pay the whole penalty. 

(d) A. gives B. a bond for tlie repayment of Us. 1,000 with interest 
at 12 per cent, at the end of six months, with a stipulation that in case 
of default, interest shall be payable at the rate of 75 per cent, from the date 
of default. This is a stipulation by way of penalty, and B. is only entitled 
to recover from A. such compensation as the Couit considers reasonable. 

(e) A., who owes money to B., a money-lender, undertakes to repay 
him by delivering to him 10 niaunds of grain on a certain date, and stipulates 
that, in the event of his not delivering the stipulated amount by the stipu- 
lated date, he shall be liable to deliver 20 maunds. This is a stipulation by 
way of penalty, and B. is only entitled to reasonable compensation in case 
of breach. 

(f) A, undertakes to repay B. a loan of Rs/i 1,000 by five equal monthly 
instalments, with a stipulation that, in default of payment of any instalment, 
the whole sh.ill become due. The stipulation is not by way of penalty, and 
the contract may be enforced according to its terms (t). 

(g) A. borrows Rs. 100 from B. and gives him a bond for Rs. 300, 
payable by five yearly instalments of Rs. 40, with a stipulation that in de- 
fault of payment of any instalment, the whole shall become due. This i® 
a stipulation by way of penalty (j) . 


Penalty and liquidated damages. — ^This section boldly cuts 
the most troublesome knot in the Common Law doctrine of dama- 
ge.s. Tly the Common Law parties may name a penal sum as due 
and 'payable on a breach of contract, that sum being, according to 
the true intention of the parties, only a maximum of damages. In 
that case the real damages, and no more, are recoverable. On the 
other hand, they may by consent assess a fixed measure of damages, 
liquidated damages as they are called, to avoid the difficulty that 
must often be found in setting a pecuniary value on obligations not 
referable, on the face of them, to any commercial standard. So 
far this looks very well. The trouble is that even now the Courts 
have not arrived at clear or certain rules for deciding to which of 
these two classes a given stipulation for a penal or seemingly p^al 
sum belongs. The only thing that is- quite certain is that the use 
of the words “ penalty ” or “ liquidated damages " is not decisive; 
and that even the addition of negative words purporting to exclude 
the other alternative, for example as liquidated damages and not 


(i) This illustration really covers 
Sheo Prasad V. Samullah, (1929) All. 
L.J. 894; 115 I.C. 639; A. I. R. 
1929 All. 556, rightly decided on 
common sense; and Yenna Tatayya 
V. Kak'aria Gmgayya, A.I.R. 1937 
Mad. 965; 105 I.C. 789. 

(/) So as to a similar clause in a 
"chit- fund" bond: Ramalmgo Ada- 
bfar v. Meenakshisundaratn (1924) 
47 Mad.L.J, 833 ; 85 I.C. 261; A. 
I.R. 1925 Mad. 177; Subbiah Pil- 


lai V. Shamnugham Pillai A.I.R. 
1928 Mad. 245; 108 I.t. 319. A 
piovision in a liuri entitling the stake 
holder to recover from the benefited 
subscriber the amount of all the instal- 
ments immediately on default in the 
payment of any one of them is not 
penal, and is enforceable: Kanmn 
Namhiar v. Subrainmia (1941) 
Mad. 486; (1940) 2 Mad.L.J. 927; 
196 I. C. 291; A.I.R. 1941’ Mad. 
231. 
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as a penalty ” {k), will not make it so. Two causes appear to 5, 74. 
have conspired to produce this anomalous result: a well-meant but 
perhaps not wholly well-informed endeavour to imitate the equitable 
doctrine of giving relief against forfeiture (/), and, reinforcing 
this, a logical or arithmetical repugnance of the Common Law 
{perhaps connected with the canonical prohibition of usury (m) ) 
to admit that a greater sum of money can ever be due for the 
breach of an obligation to pay a smaller one. “ That a very' large 
sum should become immediately payable in consequence of the 
non-payment of a very small sum, and that the former should not 
be considered as a penalty, appears to be a contradiction in 
terms ” («). Accordingly a conventional larger sum agreed upon 
as payable in the event -of failure to pay a smaller sum, or in such 
an event among others, is treated as penal only. Further, it is 
understood that “ where a sum is made payable By a contract to 
secure perfoimance of several stipulations the damages foi the 
breach of which respectively must be substantially different . . . 
that sum is prima fade to be regarded as a penalty, and not as 
liquidated damages ” (o). The truth is that here, as in some 
other branches of the law, what once was a rule of policy overrid- 
ing the intention of the parties has been turned into an artificial and 
more or less arbitrary rule of construction. The nearest approxi- 
mation to a general test yet arrived at is that so-called liquidated 
damages will not be recovei'able in full when the Court thinks this 
would be extravagant or unconscionable, having regard to the 
circumstances of the particular case (/). But it is quite needless 
to enter in this place upon the somewhat confusing application of 
the 'resulting distinctions, for the manifest purpose of the present 
section is to get rid of all these questions by carrying out the 
tendency of the English authorities to its full consequences (q). 

There may, again, be a conventional sum which is neither 
damages nor penalty, but, as it has been called a “ liquidated satis- 


fy) In Kemble v. Barren (1829) 
6 Bing. 141; 31 R.R. 366, a sum 
expressly declared by the parties to 
be “liquidated and ascertained da- 
mages, and not a penalty or penal 
sum, or in the nature thereof,” was 
held to be a penalty. 

(0 See per Jessel M.R., Wallis 
V. Smith (1882) 1 Ch.D. 243, 2S6. 

(«0 It must be remembered that 
in the Middle Ages, and even later, 
usury meant not t.ddng exorbitant 
interest, but taking interest at all. 

(«) Kemble v. Barren (1829) 6 
Bing. 141, at p. 148. 

(o) A. L. Smith L.J., Wilson v 
Love [1896] 1 Q.B. 626, 631. 


(p) Clydebank Engineering Co. v. 
Castaneda [1905] A.C. 5 (an appeal 
from Scotl.uid, but the Scottish law 
does not differ on this point from 
the English) ; Webster v. Bosatiquel 
[1912] A.C. 394 (Jud. Comm, from 
Ceylon) . See Mahadeoprasad v 
Siemens (India) Ltd. (1934) 60 Cal 
1379; 149 I.C. 858; A.I.R. 1934 
Cal. 285. 

(q) That this is now fully settled, 
see Banna Singh v. Arjan Singh, 
33 C.W.N. 949; 117 I.C. 485; A. 

I. R. 1929 P.C. 179; (1929) All.L. 

J. 791; Mahadeoprasad v. Siemens 
(India) Ltd. (1933) 60 Cal. 1379; 
149 I.C. 858; A.I.R. 1934 Cal. 285. 
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S. 74. faction ” (r) the agreed price of liberty to do or omit something* 
In such a case there is merely a conditional or alternative promise 
which, if not open to any other objection, will lake effect according 
to its tenns. 

It has been held by a Full Bench of the High Court of Allaliabad 
that the section applies to a compromise decree and that it is open 
to a Court executing such a decree to go behind it if it contains a 
stipulation which is by way of penalty (j). 

The original section has been amended by the Indian Contract 
Act Amendment Act, 1899. The italicised words indicate the 
portion newly added in the section. Illustrations (d), (e), (f) 
(g)j were also inserted by the same Act. The marginal note 
to the section has also been altered, it originally stood thus: Title 
to compensatioif for breach of contract in which a sum is named 
as payable in case of breach ” (t) . There is no doubt that, as the 
section originally stood, it was intended to do away with the dis- 
tinction between a penalty and liquidated damages («) . The sole 
object of the section appears to have been to provide for the clas.s 
of cases to which Kemble v. Farrett {v) belongs, and in which the 
distinction between ‘ liquidated damages ’ and ‘ penalty ’ has given 
rise to so much difference of opinion in the English Courts " (w). 
The amended section does not apply to covenan1;s in a lease of 
which the breach involves forfeiture {x). 

Stipulations for interest (y) . — By far the largest number of 
cases decided under the original paragraph related to stipulations 


(r) See Lord Elphinstonc v. 
Monkland Iron and Coal Co. (1886) 
11 App. Ca. 332, at p. 347. 

(f) Mohiuddin v. Kashowro Bi- 
hi (1933) SS All. 334; 142 I.C. 419; 
A.I.R. 1933 All. 2S2, overruling a 
contrary decision of the same Court: 
Raghunanidan Prasad v. Glailam 
Ala-ud-din Beg (1924) 46 All. 571; 
79 I.C. 916; .'iubbayya v. Pedayya 
(1937) 169 I.C. 345; A.I.R. 1937 
Mad. 234. 

(/) The fii.st paragraph of the sec- 
tion stood as follows before llie 
amendment: — “When a contract has 
been broken, if a sum is named in 
the contract as the amount to be 
p.iid in case of such breach, the 
party complaining of the breach is 
entitded, -whether or not actual da- 
mage or loss is proved to have been 
caused thereby, to receive from the 
party Who has broken the contract 
reasonable compensatiem not exceed- 
ing the amount so named,” 

(«) Mackhttosh v, Crenv (1883) 


9 Cal. 689, at p. 692, per Wilson 
J. ; V engidesvoara putter v. Chatit 
Achen (1881) 3 Mad. 224, 228; The 
Brahmaputra Tea Co , Ltd. v. Scarth 
(1885) 11 Cal. 545, SSO; Deno Nath 
v. Nibaran Chandra (1899) 27 Cal. 
421, 423; Nait Ram v. Shib Dat 
(1882) S All. 238, 241; Dilbar Sar- 
kar V. Joysri Kunni (1898) 3 C. 
W.N. 43, 45. It is said to be a 
common error to suppose the opera- 
tion of this section to be confined to- 
unreasonable agreements, as ob- 
viously it is not: Jagamiath v. Vish- 
nu A.I.R. 1927 Nag. 284 ; 96 I.C. 
382, 

(u) (1829) 6 Bing. 141. 

(w) Per Sargent C.J. in Umar- 
khan V. Salekhan (1892) 17 Bom. 
106, 111. 

(w) Krishna Shetti v. Gilbert 
Pinto (1919) 42 Mad. 654; SO I.C. 
898. 

(y) The dcorha clause usual in 
mortgages in Oudh, for payment of 
an increased principal sum for rc-- 
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providing for interest. Those stipulations may be divided into the S, 74. 
following five classes: — 

I. Stipulations for payment of interest at a higher rate on 
default on the part of the debtor to pay the principal or part thereof 
or interest on the due date, and these may again be subdivided into 

(a) Stipulations for payment of enhanced interest from the 
date of the bond, and 

(b) Those for payment of such interest from the dale of 
default; 

II. Stipulations for payment on default of compound interest, 
which may be divided into 

(a) Stipulations for payment of compound interest at the same 
rate as simple interest, and 

(b) Those for payment of compound interest at a rate higher 
than simple interest, or for payment of an increased rate of interest 
and compound interest at that rate ; 

III. Stipulations for payment of interest at a specified rate if 
the principal or a part thereof is not paid on the due date; 

IV. Stipulations for payment of interest at a lower rate if 
interest paid on due dates; 

V. Stipulations for payment of interest from tlie date of the 
bond, but at an exorbitant rate. 

There has been considerable conflict in the decisions of the 
several High Courts on the section in its original fomi, especially 
as regards stipulations comprised in Class I. That section applied 
only to contracts in which a sum was named as the amount to be 
pmd in case of the breach thereof, and the conflict arose owing to 
different interpretations put upon the expression ” named.” The 
section has been amended to put an end to the divergent views 
taken by the Courts, and is now “ amplified so as to make it apply 
in terms to all stipulations by way of penalty, whether the penalty 
consists of a sum named or not ” ( 5 ). , 

The stipulations comprised in the above classes and the effect 
of the amendment are considered below: — 

I. Stipulations for enhanced rate of interest. — ^Such a 
stipulation occurring in a contract may be of a twofold character : 

(1) it may either provide- for payment of interest at an increased 
rate from the date of the contract on failure of the debtor to pay 
on the due date the interest or principal or an instalment of princi- 
pal, or (2) it may provide for payment at a higher rate from the 
date of default only. Thus if A. borrows Rs. 1,000 from B. on 

demption wholly or in. part in lieu ( 3 ) See Bombay Government 
of interest, is not penal: Lala v. Gazette, 1898, Part VI., p. 36 (State- 
Hira Jan Berin A. I. R. 1926 Oiidh ment of Objects and Reasons) . 

S02;96I.C. S38. 
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S. 74. 1st June, 1902, A. may give a bond to B. for the repayment of 

the loan on 1st June, 1903, with interest at 12 per cent, per annum, • 
with a stipulation either that in case of default interest shall be 
payable at the rate of 25 per cent, from the date of the bond, 
namely, Isl June, 1902, or from the date of default, namely, 1st 
June, 1903. In the former case it has been held that the stipula- 
tion always (a) amounts to a penalty, and the provisions of s. 74 
apply, so that the Court may relieve the debtoi, and award only 
such compensation to the creditor as it considei-s reasonable (b). 

In the latter case, whei-e the increased rate of interest is stipu- 
lated to have operation only from the date of default, the provi- . 
sion has not generally been regarded as a penalty (c). The 
section as it stood before the amendment fequired as one essential 
condition that there should be “ a sum named in the contract as 
the amount to be paid in case of breach.” Where the stipulation 
for the higher rate of interest is to operate from the date of Ihe 
bond, there is invariably in such a case ” a sum named in the 
contract as the amount to be paid in case of breach.” Thus in 
the illustration given above A. would be liable on default to pay B. 

Rs. 1,250, though, if he repaid the loan on the due date, the 
principal with interest would have amounted to Rs. 1,120 only. 

But no such sum can be said to be named in the contract, where 
the increased rate is to commence from the date of default, for 
” at the moment of the breach no larger sum can be exacted by 
tlie creditor.” The distinction between the two classes of cases 
was thus stated by the Madras High Court: — 


(а) The leading case on the sub- 
ject is Mackintosh v. Crow (1883) 
9 Cal. 689. The result of the cases 
will be found summarised in Umar- 
khan V. Salekhan (1892) 17 Bom. 
106, 113, 114, and in Abdul Gani v. 
Nandlal (1902) 30 Cal. IS, 17. In 
the former case it is stated that a 
stipulation for a higher rate of in- 
terest is " gcner.illy " a penalty, in 
the latter that it has “ always " been 
held as a penalty. The current of 
decisions justifies the use of the 
latter expression. 

(б) Mathura Persad v. Luggun 
Kooer (1883) 9 Cal. 615; Sungut 
Lai V. Baijmth Roy (1886) 13 Cal. 
164; Katachand Kyal v, Shib Chtm- 
der (1892) 19 Cal. 392; Rameshwar 
Prasad Singh v. Rai Sham Kishen 
(1901) 29 Cal. 43, 50; Sajaji v. 
MaruH (1889) 14 Bom, 274; Trim- 
bak v. Bhagchand (1902) 27 Bom. 
21; Vengxdeswara v. Chatu Achett 
(1881) 3 Mad. 224; VylhiKtiga v. 


Sundarappa (1882) 6 Mad. 167; 
Nanjappa v. Nanjappa (1888) 12 
Mad. 161; Ggpaludu v. Venkata- 
ratnam (1894) 18 Mad. 175; Klmr- 
rain Singh v. Bhawani Bakhsh 
(1881) 3 All. 440; Kharag Singh v 
Bhola Nath (1881) 4 All, 8; Naram 
Das V. Chait Ram (1884) 6 All. 
179. See also Rasaji v. Sayaria 
(1869) 6 B.H.C.A.C. 7; Bichook 
Nath V. Ram Lochun (1873) 11 B. 
L.R. 135 ; S wider Koer v. Rai Sham 
Krislwn (1907) 341. A. 9; 34 Cal. 
ISO, 157. 

(c) Mackintosh v. (1877) 2 
Cal. 202; Mackintosh v. Crow 
(1883 ) 9 Cal. 689; Deno Nath v. 
Nibaron Chandra (1899) 27 Cal, 
421, 425; Abdul Gani v. Nandlal 
(1902) 30 Cal. 15; milabhdas^v. 
Lcdishmandas (1889) 14 Bom. 200; 
Uviarkhan v. Salekhan (1892) 17 
Bom. 106; Jaganadham v. Ragum~ 
dha (1886) 9 Mad. 276; Periasaim 
Thalavar v, Subramanian Asari 
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“ By the cases in this country it is well established that an $. Y4, 
agreement to pay a sum of money on a given day with interest at 
a certain rate, with a stipulation that in default the debtor shall 
thenceforward pay a higher rate of interest, is strictly enforceable. 

In' such an agreement no question of penalty arises, because it 
imposes an (d) obligation on the debtor to pay a larger sum than 
what was originally due. In the words of s. 74 of the Contract Act, 
no sum is named as the amount to be paid in case of such breach. 

At the moment of the breach no larger sum can be exacted by the 
creditor, but from that date the terms on which the debtor holds 
the money become less favourable. By the default he accepts the 
alternative arrangement of paying a higher rate of interest for the 
future. On the other hand where the stipulation is that on default 
the higher rate shall be payable from the date of the original 
obligation, the debtor does on default become immediately liable 
for a larger sum, viz., the difference between the enhanced and 
the original rate of interest already due” (e). 

It has been stated above that a stipulation for an increased rate 
of interest from the date of default is not generally a penalty but 
such a stipulation may in some cases be penal. Whether it is a 
penalty or not is a question of construction. ” It is for the Court 
to decide on the facts of the particular case whether the stipula- 
tion is or is not a stipulation by way of penalty ” (/). In each 
of these cases the decision of the question depends, in effect, upon 
the construction of the document, and upon ascertaining what the 
parties really intended by it (g). ” Such a contract as to interest 
must, we think, be held valid where there is no question of fraud 
or oppression, improper dealing, exorbitant amount, dealing with 
an ignorant. person, or the like considerations ” (h). For ” it is 
of the utmost importance as regards contracts between adult 
persons not under disability and at arm’s length that the Courts 
of law should maintain the performance of the contracts accoi-d- 
ing to the intention of the parties ” (i). On the other hand, the 


(1904) 14Mad.L.J. 136; Tek Chand 
V. Morice (1877) ?unj. Rec. no. 
S : Honda Mai v. Muhammad Bahsh 
(1879) Punj, Rec. no. 61. 

(d) Sic, a manifest error for 
"no.” 

(e) Nanjappa v. Nanjappa ’('1^88) 
12 Mad. 161, 166, 167; Ramalingam 
Cheiiiar v. Suhramania Chettiar 
(1927) 50 Mad. 614; 103 I.C, 3W. 

(f) Abbakke Heggadthi v. Kin- 
hmnma Shetty (1906) 29 Mad. 491, 
496; P. C. Pal v. K.A.L.R. Firm 
(1923) 1 Rang. 460 ; 76 I.C. 835; 
A.I.R. 1924 Rang. 46; Mahammad 
Raja V. Naderajjama (1932) 59 Cal, 
613; 135 I.C. 791; A.J.R. 1932 Cal. 


S3; Habibul Nabi v; Narapan Singh 
A.I.R. 1934 Pat. 16; Ganga Prasad 
V. Bishunath Singh (1933) 138 I.C. 
184; A.I.R. 1933 Owdh 8J. 

(flr) Per Maclean C.J. in Deno 
Nath V. Nibaran Chandra (1899)' 
27 Cal. 421, 424; followed (though 
not cited) in Sohm Mai v. Imam- 
Din A.I.R. 1929 Lah. SIS; 114 I. 
C. 444. 

(ft) Surya Narain Swgh v. Jo- 
gendra Narain Roy (1892) 20 Cal. 
360, 364, /ter Pigot J. cited in 25 
Cal. 300, :it p. 310. 

(f) Wallis V. Smith (1882) 21 

Ch. D. 243, cited in 27 Cal. 421, at 
p. 424. 
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S. 74. stipulation will be held penal, so as to relieve the debtor from his 
contractual obligation, if “the enhanced rate be such as to lead 
to the conclusion that it could not have been intended to be part 
of the primary contract between the parties” (/) or where there 
are equitable considerations which would render the bargain un- 
conscionable. But the relief, where a proper case was made out 
for it, was granted by the Court in its equitable jurisdiction, and 
not under s. 74, for the section as it stood before the amendment 
was held not to apply to the class of stipulations now under con- 
sideration (fe). The relief granted, however, was the same 
whether it was under the Court’s equitable j.urisdiction or under 
the provisions of the section (1). And as to the Usury Laws 
Repeal Act, 1855 (repealing usury laws) til was held that it did 
not affect the equitable jurisdiction of Courts to relieve against 
a penalty (i). 

Effect of the Indian Contract Act Amendment Act, 1899. 
— The section as it stood before the amendment applied only to 
those stipulations for enhanced interest when a sum was named 
in the contract as the amoimt to be paid in case of breach. It 
was held not to apply to any stipulation for increased interest 
\frhen the higher rate commenced from the date of default. Relief, 
thei'cfore, where such a stipulation was penal, was given not under 
the provisions of the section, but in the exercise of the Court’s 
equitable jurisdiction. The section as it now stands brings within 
its operation all stipulations in the nature of a penalty, as will be 
seen from the words ” any other stipulation by way of penalty.” 
The result, therefore, is that in the case of a stipulation for a 
higher rate of interest from the date of default relief will now 
be granted, wherever such a stipulation is penal undei the provi- 
sions of this section (jm), and it will not be necessary for Courts 
to resort to their equitable jurisdiction to grant relief on that score. 
In other respects, the law as to stipulations for enhanced rate of 
interest remains what it was under the old section. The Expla- 
nation to the section is simply a legislative recognition of the pro= 
position laid down in the imdermentioned cases (w) that a stipu- 
lation for enhanced interest from the date of default may be a 
stipulation by way of penalty (o). Illustration (d), which was 

(j) Per Sargent C.J. in Umar- lal (1902) 30 Cal. IS. 

fefcan V. Salekhaii (1892) 17 Bom. (i) Abdul Gmi v. Nandlal (1902) 

106, 113, 114; and see Kisantal v. 30 Cal. 15, atp. 19. 

Kisansingh A.I.R. 1927 Nag. 284; (wi) See Velchand v. Flagg (1911) 

103 I.C. 148. 36 Bom. 164; 13 I.C. 8S3; Najaf Alt 

(fe) Umarkhan v. Salekhan (1892) Khan v. Muhammad Fasal AH Khan 
17 Bom. 106; Pardhan BImkhaA Lal A.I.R. 1928 All. 2SS; 107 I.C. 249. 
V. Narsing Dyal (1898) 26 Cal. 300; (») Umarkhm v. Salekhan (1892) 

Rameudra Roy v. Serajuddm Aha- 17 Bom. 106, at pp. 113-4; Pardhan 
med (1898) 2 C.W.N. 234; Manoo Bhubhan Lal v. Narsmg Dyal (1898) 
Btpari V. Durga Chum Saha (1898) 26 Cal. 300, at p. 310. 

2 C.W.N. 333; Giawi V. JVond- (o) Sankaranarayana Vadhyar v. 
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added in the Act by the Amending Act of 1899, is an instance of g, 74 . 
such a stipulation. The increase of interest from 12 to 75 per 
cent, is of itself so exorbitant as, in the language of Sargent C.J., 
to lead to the conclusion that it could not have been intended 
to be part of the primary contract between the parties ” (p). But 
a stipulg.tion in a mortgage bond that if the mortgagor fails to pay 
interest at the end of every month at the agreed rate, which was 
Rs. 1-12 per cent, per mensem, the mortgagee shall be entitled to 
claim either interest at the rate of Rs. 2 per cent, per mpnspm 
with effect from the date of default Or payment of the whole of 
the principal and interest payable on the date of default, is not 
by way of penalty. The stipulation only means this, that the mort- 
gagor is to pay a small increase in the rate of interest in return 
for the mortgagee not exercising forthwith his right to recover at 
once the whole amount due (q). 

On the whole the law as to enhanced rate of interest under 
the section as amended may now be stated as follows: — 

(a) A stipulation for increased interest from the date of the 
bond is always in the nature of a penalty, and relief will be granted 
against it. 

(b) A stipulation for increased interest from the date of de- 
fault may be a stipulation by way of penalty, and whenever it is 
so relief will be granted under the sectioo as amended, and not 
independently of it as before the amendment. Whether sudi a stipu- 
lation is penal is a question of construction dependent upon the 
considerations set out above. 

Tt should be stated that the current of deci.sions in Calcutta 
and Madras laying down the distinction between a proviso for re- 
trospective enhancement of interest and a proviso for enhanced 
interest from the date of default, and treating the former as a 
penalty, was for some time broken owing to a decision of the Privy 
Council in Balkishen Das v. Run Bahadur Singh (r). That case 
related to the construction of a decree which was fomided on a 
soUhnama between the parties and to the right of the appellant to 
execute to the extent of the provisions of that decree when pro- 
perly construed. The decree was for payment of money by instal- 
ments with interest at 6 per cent., and it was construed to provide 
for three contingencies, one of which was that on 'default of pay- 
ment of the first instalment interest should be paid at 12 per cent. 

'from the date of the decree. The Privy Council held that the 
stipulation for the higher rate of interest from the date of the 
decree was not a penalty, and. added that, even if it were so, the 
stipulation was not.tmreasonable, inasmuch as it was a mere stipu- 

Smikaranarayana Ayyar (1901) 25 (1923) 1 Rang. 460; 76 I.C, 835; 

Mad. 343, 347. •. A. I.R. 1924 Rang. 46. 

(p) Umarkhan V. Salekhan (1892) (r) (1883) 10 I. A. 162; 10 Cal. 

17 Bora. 106, 113, 114. 395. 

(g) P. C. Ral v. JfS^:A\L,R, Firm 
53 
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S. 74. latiou of interest at 12 instead of 6 per cent, per annum in a 
given stale of circumstances. Following this decision, it was held 
in some cases (s) that a stipulation in a contract for a higher rate 
of interest from the date of the contract is not unenforceable, and 
that it cannot be treated Cs a penalty, but must be interpreted, as 
other parts of a written contract should be interpreted, according 
to the expressed intention of the parties. Those cases, however, 
are no longer of authority, and in later cases (t) the decision of 
the Privy Council was held not to be applicable to the dass of 
’ cases under consideration («), and the Courts reverted to the 
former view they had taken of s. 74 as originally enacted. So 
far as the Allahabad High Court goes, there have been only two 
. cases (v) under the old section since tlie Privy Council decision, 
and that decision was followed in both of them. In the later of 
the two cases it was held by a Full Bench of that Court that s. 74' 
as originally enacted did not apply to an agreement to pay alter- 
native rates of interest whether tlic higher rate was payable from 
the date of the contract or from the date of default, on the ground 
that it could not be said in either case that there was a sum named 
in the contract as the amount to be, paid in case of breach {w).- 
. The Explanation to the amended section read with illustration (d) 

(j) Baij Nath Sinffh v. Shah AH (1902) 26 Mad. 111. 

Hosain (1886) 14 Cal. 248; Basa- («) For reasons see Na»japf>a v. . 
vayya v. Suhbarasu (1888) 11 Mad. Nanjappa (1888) 12 Mad. 161, at 
294; Naraycamatni Naidu v. Nara~ pp. 16S, 166; Kalaclmid Kyal v. 
yana Ran (1893) 17 Mad. 62. See Shib Chmder (1892) 19 Cal, 392, 
also Arjan Bibi v; Asgar AH (1886) at p. 396; Umarkhan v. Salekltan 
13 Cal. 200, 203, where the note of . (1892) 17 Bora. 106, at p, 112. 
discord, was first struck; see also (r;) Banwari Das v, Muhammad 
Arulu Mastry v. Wakuthu Chinna- Mashiat (1887) 9 All. 690; Banke 
yen (1864) 2 M.H.C. 205. ' Behari v. Swndar Lai (1893) 15 All. 

(f) Kalachand Kyal v. Slnb 232. 

Chunder (1892) 19 Cal. 392, over- (w) See also Baij Nath Singh v. 
ruling Baij Nath Singh v. Shah AH Shah AH Hosain (1886) 14 Cal. 248, 
Hosain (1886) 14 Cal. 248; , Baid where Mitter J, said: “In either of 
Nath Das v. Shamanattd Das (1894) the cases mentioned above no amount 
22 Cal. 143; Pardhan Bhukhmi Lai is «owcd in the contract as the amount 
y. Narsing Dyal (1898) 26 Cal. 300; to be paid in case of breach. It is 
Deno Nath v. Nibaran Chandra true that on the date when the breach 
(1899) 27 Cal, 4^1; Rameswar Pro- took place the aniount that under 
sad Singh, y. Rai Sham Kishen the contract would be due on that 
(1901) 29 Cal. 43; Abdul Gani v. date to tlie creditor could be ascer- 
Nandial (1902) 30 Cal. 15; Nan- tained by arithmetical calculation, but * 
jappav. Nanjappa jlWS) 12 Mad. 161 that is not -a case where it xan be 
(no reference is made in this case to said tliat that amount is tamed in 
the earlier case of Basavayya v. Stib- the contract as the amount to ,be 
barasw (1888) 11 Mad. 294, which fol- paid in case of a breach. Then, 
lowed the Frivy Council decision) ; again, the amount which may be as- 
Gopaludu V. V'enkaiarafiiam (1894) certained by such calculations is not 
18 Mad, 175; Sankaranarayana Pa- the whole amount which is named 
dhyar v. Sankaranarayana Ayyar in the contract as the amount to be 
(1901) 25 Mad. 343; Amwmalai paid in case of a breach, even if it 
Chetty V. Veerabadram Chetty be .conceded that the use of the 
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makes it clear beyond all doubt that the section as amended applies S 74 
to stipulations for alternative rates of interest, and the newly 
added words “ any other sHpidation by way of penalty ” are wide 
enough to comprise cases in which no sum may be named as the 
amount to be paid in case of breach (.*•). And it is now held by 
the High Court of Allahabad under the revised section that a 
stipulation for enhanced interest as from the date of the bond is 
a stipulation by way of penalty (y). 

A provision for reduction of interest if paid in advance is not 
penal (a). In a less simple case, A. lends money to B. at interest 
at Rs. 2-8-0 per cent, per month. Subsequently, on a settlement 
of accounts between the parties, it is' agreed that A. should charge 
interest at the rate only of 8 annas per cent, per month on the 
balance due, if the same was paid within a certain date; but if 
not so paid, B. should pay the balance with interest at the original 
rale of Rs. 2-8-0 per cent, per month. The stipulation for the 
payment of interest at Rs. 2-8-0 per cent, per month in default of 
payment of the balance within the fixed -period is not by way of 
penalty. “ Here the higher rate of interest was only tliat originally 
payable under the bond: and the new bargain was merely a con- 
cession to the [debtor] of which he failed to take advantage. This 
is not the case of a lower rate of interest being mentioned in the 
bond, with a provision that, if the debt be not paid, a higher rate 
shall prevail as from the date of the loan ” (o). 

II. Stipulations for compound interest (b). — ^A stipulation 
in a bon'd for payment of compound interest on failure to pay 
simple interest at the same rate as was payable upon the principal 
is not a penalty within the meaning of this section (c). But a 
stipulation for the payment of compound interest at a rate higher 
than that of simple interest is a penalty within the meaning of this 

word ‘named’ does not m.tke any 
difference. The whole amount 
which in consequence of the breach 
would be payable to the creditor can- 
not be precisely ascertained on the 
date of the breach even by arithme- 
tical calculation, because the breach 
continues so long as tlie money js 
not repaid after due date, and, there- 
fore, to use the language used in 
the judgment of Mr. Justice Wilson, 

‘no one can say' at the time of the 
breach what the sum will be.’” 

(.r) In Ammnalai Chelty v. Vee- 
rahadram Chetty (1902) 26 Mad. 

Ill, it was assumed that the section 
as amended applied to cases of al- 
ternative rates of interest. 

(y) Brij Bhukhan v. Samt-nd~dm 
(1902) 25 All. 169. 

(a) Admr.-Gen, of Burma v. 


Moolla (1927) S Rang. 573; lOS I. 
C. 592; A.I.R. 1928 R.ing. 19 (ele- 
mentary learning in England) . 

(o) Kirti Chunder Chatferji v. 
Atkinson (1906) 10 C.W.N. 640. 

(6) ‘‘The Courts do not lean to- 
wards compound interest, tliey do 
not award it in the absence of stipu- 
lation; but where there is a clear 
agreement for its p.iyment it is, in 
the abs^e of disentitling circum- 
stances, allowed”: Hari Lakn Patil 
V. Ramji Valad Pandu (1904) 28 
Bom. 371, at p. 377. 

(e) Ganga Dayol v. Bachchu Lai 
(1902) 25 All. 26; Surya Naram v. 
Jagendra Narain (1892) 20 Cal. 
360; Blwla Nath v. Fateh Singh 
(1883) 6 All. 63; Janki Das v. Ah- 
mad Hitsain (1902) 25 All. 159; Mtil 
Singh v. Kishan Gopal (1904) Punj. 
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S. 74. .section, and would be relieved against. As obseiwcd by the Privy 
Council in Stindar Koer v. lim Sham Krishcn (d), “ compound 
interest is in itself perfectly legal, but compound interest at a rate 
exceeding the rate of interest on the principal moneys, being in 
excess of and outside the ordinary and usual stipulation, may well 
be regarded as in the nature of a penalty.” Thus where a bond 
provided tliat interest should be payable at the end of each year 
at the I'ate of "Rs. 1-4 per cent, per mensem, and that in default 
‘ compound interest should be paid ht the increased rate of Rs. 3-2 
per cent, per mensem, it was held tlrat the stipulation was one by 
way of pcrialty, and the Court allowed compound interest at the 
same rate as simple interest (e). But a Full Bench of the Madras 
High Court has held that it is not an inflexible rule of law that in 
such cases compound interest at the original rate should be allowed. 
The rate of interest to be allowed by way of compensation is a 
matter in the discretion Of the Court (/) . 

Similarly it was laid down in an Allahabad case that a stipu- 
lation that in default of payment of interest when due the debtor 
should pay an increased rate of interest as well as compound inte- 
rest amounts to a penalty (g). The ground of the decision was 
that the two stipulations put together could not be regarded as a 
fair agreement with I'eference to the loss sustained by the lender 
by reason of the breach of the contract. By the terms of the bond 
in that case the interest was to be at the rate of 9 per cent, per 
annum, and was payable yearly, and there was a proviso tliat if it 
was not paid when due it should be increased to IS per cent, 
per annum, and should be calculated as compound and not as 
simple interest (/i). This case was dissented from by the Madras 
High Court. The bond in that case provided that, if any instal- 
ment of interest (which was Z^per cent, per mensem) was not 
paid on the due "date; the debtor should pay compound interest at 


Rec. no, 58; Lckhi Chaiid v. Pear 
Chand (1917) 2 Pat.L.J. 283 ; 39 
T.C. 106; Abdul AH v. Puran Mai 
(1914) Punj. Rec. no. 82,' p. 289; 
25 I.C. 560; Main Chettiar v. Vee- 
raiJMi' Tevan (1921) 41 Mad. L. J. 
470; 69 I.C. 812; Gunmkh Singh 
V. Dial Smgh (1934) 150 I.C. 878; 
A.I.R. 1934 Lah. 321, 

(d) (1906) 34 I.A. 9, at p. 18; 
34 Cal. 150, at p. 158; Maiigat Rai 
V, Babu Singh 103 I.C. 437; A.I.R. 
1927 Lah. 445 ; 8 Lali. 721; 9 Lah. 
L.J. 301; Bhusham Rao v. Sub- 
bayya (1936) 41 C.W.N. 18; 164 
LC. 27; A.I.R. 1936 P.C. 283. 

(e) Baid Nath Dos v, Shamanand 
Das (1894) 22 <^1. 143, 155, 156, 
followed in Raiacjwiir Prosad Singh 


V. Rai Sham Kishmi (1901) 29 Cal. 
43, 5l; Annamaki Chetty v. Veera- 
badram Chetty (1902) 26 Mad. Ill; 
Behari Lai v. Asaram, lOS I. C. 
477; A.I.R. 1927 Lah. 445; 9 Lah. 
L.J, 301. 

• (/) Rama Krishnayya v. Venkata 
Somayajulu A.I.R. 1934 Mad. 31; 
148 T.C. 467 [F.B.], where the 
authorities are reviewed ;ind discus- 
sed. 

(g) Dip Naram Rai v. Dipan Rai 
(1886) 8 All. 185. 

(/») The Court reduced the in- 
terest to Rs, 9 per cent, per annum 
reckoned at compound interest with 
yearly rests up to the duo date of 
payment. 
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the same rale “ from the expiry of the instalment,” and that if S. 74. 
the principal was not paid within a year, he should “ from that 
date ” pay interest at an enhanced mlc, namely, 3 per cent, per 
mensem. The Couil said that the only question was whether an 
agreement to pay an increased rate of interest as well as com- 
pound interest amounted to a penalty, and held that there was 
nolliing penal in the bond, putting the decision on the ground that, 
if parties enter into extortionate bargains with their eyes open, 
they are not entitled to relief unless the unfair nature of the tran- 
saction was not Imown to them, advantage having been taken of 
youth, ignorance, or credulity (i). 

No reference w'as, made in either of these cases to s. 74 of 
the Act. It is submitted that the facts in the two cases were quite 
different and gave rise to different questions. In the Allahabad 
case the debtor became liable on default to pay a higher rate of 
interest not from the date of default, that is, the date on which the 
instalment of interest became due, but, so far as it appears from 
the report, from the date of the commencement of each instalment 
of interest (J). This stipulation w'ould of itself be now regarded 
as penal independently of the condition for payment of compound 
interest. But the liability on default under the terms of the bond 
was not only to pay the enhanced rate from the date of the com- 
mencement of each instalment, but also compound interest at that 
rate — a stronger case than the one which merely provides for 
•compound interest at a rate higher than simple interest. In the 
Madras case, on the other hand, the first stipulation for compound 
interest at the same rate as simple interest was lawful, though the 
second stipulation for payment of interest at an increased rate 
from the date of default (k) may or may not be one by way of 
penalty according to the circumstances of the case (see Explana- 
tion to the section, above). 

The distinction has been explained by the Privy Council: 

“ The Indian Courts have invariably held that where (as in the 


(i) Apfa Rau y’ Suryanarayana 
(1887) 10 Mad. 203. The terms of 
the bond as respects interest were as 
follows : “ Should I so fail to paj’ 
the amount of interest, I shall pay 
the interest as 2 per cent, per month, 
as stated above, on the amount of 
the interest also from the expiry of 
the instalment. I shall pay the prin- 
cipal, the amount of interest due, and 
the amount of interest thereon, with- 
in one year. Should I fail to dear 
a year hence the whole amount due 
to you, I shall pay you the whole 
of the amount due together with in- 
terest on it from that date at the 
rate of 3 per cent, per month.” See 


Ahhakkc Heggadthi v. Kinhiamma 
Shetty (1906) 29 Mad. 491, at p. 
496. 

(/) The terms of the bond are not 
set out in the report. The only 
other constructiorr would be that the 
higher rate was to be paid from the 
date fixed for the payment of the 
instalmcnfs with compound iuleicst, 
in which event the case would be 
one of payment of compound intci- 
est at a rate higher than th.it of 
simple interest. 

(A) The words in the bond aie 
“ from that date," which obviously 
mean “from the expiration of the 
year” being the period of the loan.* 
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present case) the stipulation is retrospective and the increased 
interest runs from the date of the bond and not merely from the 
date of default, it is always to be considered as a penalty, because 
an additional money payment in that case becomes immediately 
payable by the mortgagor. Their Lordships accept that view of 
the statute ” (1). 

A stipulation that interest in arrear shall be capitalised and 
added to the principal sum and that the whole shall carry interest 
at the contract rate is not by way of penalty (m). 

III. Stipulations for payment of interest if principal not 
paid on due date. — ^We n^ proceed to consider cases where the 
bond does not provide for the payment of ^ two rates of interest, 
one lower and the other higher, but for the payment of interest 
at one specified rate if the principal money or part thereof is not 
paid within a stipulated period. The decisions on the subject are 
not quite uniform and require examination. But before doing so it 
may be as well to note the provisions of the Usury Laws Repeal 
Act, 1855, as they have a dose bearing on the subject. That Act 
abolished all usury laws, and s. 2 thereof provides that “ in any 
suit in which interest is recoverable the amount shall be adjudged 
or decreed by the Court at the rate (if any) agreed upon by the 
parlies, and if no rate shall have been agreed upon at such a ra'te 
as the Court shall deem reasonable.” It will have been observed 
from what has preceded that the provisions of the Act of 1855 
do not apply, and Ihe Court will not decree interest at the agreed, 
rate where the agreement provides for alternative rales of interest 
and the stipulation for the higher rate of interest is one by way 
of penalty. Such stipulations would now come within the scope 
of s. 74, and the provisions of the said Act are so JEar modified 
by that section («). Where, however, there is a stipulation for 
a single rate of interest, the question arises whether the provisions 
• of s. 2 of the Usury Laws Repeal Act invariably apply to all 
such cases, so that &e Court should award the agreed rate of 
interest, or whether any relief could be granted where such rate 
appears to the Court to be penal, and if so whether this could be 
done under s. 74 as now amended. In Motoji v. Shekh Hu^en (o), 
where a promissory note, after stipulating for payment by monthly 
instalments without interest, provided for interest at the rate of 
75 per cent, per annum in default of payment of any one instal- 
ment, it was held by the High Court of Bombay that the stipula- 
tion for interest was a penalty. In Pava v. Govind (/>) a promis- 


(1) Stindar Koer v. Sham Krirhen 
(1906) 34 I.A. 9, 17; 34 Cal. ISO. 
Cp, Bishen Chand v. Naram Singh 
tlO l.C. 311; A. I. R. 1928 Lah. 
857. 

(w) Sarju Prasad V. Beni Madho 
<18831 All.W.N. 208. 

(n) The contrary view taken in 


Baij Nath Singh v. Shah AH Ho- 
sain (1886) 14 Ciil. 248, and Banke 
Behari v. Stindar Lai (1893) IS All. 
232, 236 et scq„ cannot now be sus- 
tained. 

Co) (1869) b B.H.C.A.C. 8. 

Ct>) (1873) 10 B.H.C. 382. ! 
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sory note provided for repayment of principal without interest 
within three months from the date thereof, and that in default 
interest should be paid at 75 per cent, per annum. It was held 
by the same Court, following Motoji v. Shekh Httsen (g), that 
the rate of interest was a penalty, and that the Usury Laws Repeal 
Act, 1855 did not destroy the equitable jurisdiction of the Courts 
to relieve against a penalty (r). In Bansidhar v. Bu Alt Khan (j) 
the defendant agreed to repay to the plaintiff a loan of Rs. SO on 
a certain date, and in default to pay interest at Re. 1 per day, that 
is, at the rate of Rs. 730 per cent, per annum. It was held by the 
High Court of Allahabad that, looking at the entire instrument, 
the amount of interest appeared to be in the nature of a penalty 
because “ one rupee '■per diem for failure to pay Rs. SO is, as 
interest, an extortionate amount for which no adequate conside- 
ration IS shown, and which no man would contract absolutely to 
pay.” As to s. 2 of the Usury Laws Repeal Act, it was said that 
if the terms of that section strictly applied in every case it would 
be impossible to say to what extravagant and extortionate extent 
the most usurious claims under the name of “ interest ” might 
not be carried. In a later Allahabad case (t) a stipulation to pay 


(g) Witli wliich case, it was said, 
the case was on all fours: Jb. 383, 
supra note (o) . 

(r) In Dullabhdas v. Lakshman- 
das (1889) 14 Bora, 200, Scott J. 
said that the case of Pava v. Govind 
dealt with an agreement which, on 
default in payment of the original 
rate, imposed the enhanced rate on 
the defaulting party from the date 
of the original debt. In Uniarkhan 
V. Satekhau (1892) 17 Bom. 106, on 
the other hand, Sargent C.J. said 
that an examination of the facts in 
Motoji v. Shekh Huseti and Pava 
V. Govind left no doubt tliat the 
Court was in that case dealing with 
prospective enhancement of interest. 
See also Hakma Manji v. Meman 
Ayab (1870) 7 B.H.C. 19, where 
the same view was taken. It may 
be noted that Umarkhan v. Salekhan 
was referred to a Full Bench, and the 
Divisional Bench, in making the 
order of reference, said: "Having 
regard to the conflict of decisions 
between jPflva V. Govind . . . on the 
one hand and Dullabhdas v, Laksh- 
mandas on the other, we think it right 
to refer it to a Full Bencli to decide 
whether a clause in a bond enhanc- 
ing the rate of interest on default 
pf paiTnent of the. principal debt 


and interest at the time fixed is to 
be regarded as a penalty.” How the 
two decisions were conflicting it is 
not easy to see; for Pava v. Govind 
was not a case of alternative rates of 
interest (see this statement bom out 
in Banhe Behari v. Stmdar Lai 
(1893) 15 All. 232, at p. 2SS) ; while 
in Dullabhdas v. Lakshmandas there 
were two rates of interest, and tlie 
hi^er rate was payable from the 
date of default, and the Court held 
it was not a penalty. In the Full 
Bench case, Sargent C.J. was in- 
clined to think that the decision in 
Pava V. Govind could be supported 
on the ground that the enhanced rate 
of interest in that case was such as 
to lead to the conclusion that it could 
not have been intended to be part of 
the primary contract between the 
parties: 17 Bora. p. 113, at p. 114. 

(f) (1880) 3 All. 260; ChuharMal 
V. Mir (18ro) 2 All. 15, where the 
interest payable on default was 
Rs, 3-2-0 per cent, per mensem, and 
tlie Court held tliut it was penal. In 
Maya Ram v. Naubat (1885) All.W. 
N. 62,, the rate was 24 per cent, per 
annum, and it vvas held to be not 
penal. 

(t) Kunjbeharilal v. Ilahi Bakhsh 
(1883) 6 AH. 64. 


S. 74. 
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g, 74 . the amount of a bond on a certain day without interest and in 
default to pay interest at the rate of 24 per cent, per annum was 
'held to be not penal on the ground that the interest claimed was 
“ contract interest.” The Court added that, even if it had been 
penal, the rate was not so exorbitant that the Court would be 
justified in reducing it. None of these cases was decided with 
reference to s. 74. In VytMlinga v. Ravam (m) the defendant 
agreed to repay a loan of Rs. 10 within fifteen days, and in default 
to pay interest at the rate of one anna per rupee per diem, that is, 
at the rate of Rs. 2,250 per cent, per annum. The Madras High 
Court held that the stipulation for interest was penal, one of the 
learned Judges holding that the case was covered by s. 74, and 
the other doubting whether that section affected the case at all, 
but both following an earlier decision {v) of the same Court, 
which, however, was a case of alternative rates of interest;. 

In Arjati Bibi v. Asgar Ali (w) the bond provided for the 
repayment of the loan within a certain period, and in default for 
interest from the date of the bond at ISO per cent, per annum. 
The High Court of Calcutta awarded interest at tire agreed rate, 
holding that the agreement was one for payment of interest within 
the meaning of s. 2 of tire Usuiy Laws Repeal Act, 1855, and 
did not fall under s. 74, as there was only one rate of interest 
agreed to be paid, and the bond did not provide for the payment 
of two rates of intei-est. The same view has been taken by the 
Chief Court of the Punjab (x)' In Saitkaranarayana Vadhyar 
V Smkaranarayana Ayyar (y) the bond provided for the payment 
of the principal by twelve instalments, and it was provided that 
in default the debtor should pay the whole amount of the loan 
on demand with interest at the rate of 180 per cent, per annum. 
The Madras High Court held, dissenting from Bansidhar v. Bu 
Ali Khan (xr), and approving Arjan Bibi v. Asgar Ali (a), that, 
only one rate of interest having been provided for, the case was. 
not governed either by s. 74 as it formerly stood, or by the amended 
section, and that the plaintiff was entitled to interest at the agreed 
rate under the Usury Laws Repeal Act, as that rate could not 
be said to be exorbitant, ” having regard to the relations between 
the parties and the circumstances in which the defendant under- 
took the obligation which he failed to fulfil ”(&). In Prayag v 
Shyam Lai (c) it was held by the High Court of Calcutta that 

(«) (1882) 6 Mad. 167. rate of interest in this case was 12 

(«) Vmgidesviara -v . Chain Achen percent, per annum.) 

(1881) 3 Mad. 224. («) (1880) 3 All. 260. See note 

(wi) (1886) 13 CaI. 200. - (j) above. 

(») Gokal Chund v. Khwaja Ah (o) (1886) 13 Cal. 200. 

a890) Pimj. Rec. no. 32. But see (6) 25 Mad., pp. 346, 349. 

Ktm^ya Lai v. Narain Das (1894) (c) (1903) 31 Cal. 138. See also 

PunJ. Rec. no. 99. Krishna Kumar v. Broj-o Nath Roy 

(y) (1901) 25 Mad. 343; Chmiia (1903) 7 C.W>N. 876, where a loan 
V. Pedda (1902) 26 Mad. 445. (The of Rs. 300 carried compound interest 



RELIEF AGAINST PENALTY. 


42S 


simple or compound interest (which was 75 per cent, per annum 
in the case) is not in itself penalty. The interest in tliat case ran 
from the date of the bond, and was not payable on default only of 
payment of the principal sum as in the preceding cases. The case, 
therefore, does not belong to the group of cases now under exami' 
nation, but it is noted here, as the (>urt said that the case was 
governed by the revised section. 

It will have been seen that in Motoji v. Shekh Husen (d), 
Pava V. Gavind (el, Baiisidhar v. Bu AH Khan (/), and Vythi- 
linga v. Ravana (g), cited above, the exorbitant rate of interest 
was of itself regarded as penal. On the oilier hand, in Arjan Bibi 
V. Asgar AH (h) and Sankaranarayana Vadhyar v. Sankara- 
narayana Ayyar (i), th'e Court declined to grant any relief, though 
the rate of interest in one case was 150 per cent, per annum, and 
in the other it was 180 per cent. The effect of these two decisions 
as well as the decisions in Prayaq v. Shyam La! (c) is that, the 
rate of interest having been agreed upon between the parties, it 
should be allowed under the provisions of the Usury Laws Repeal 
Act, and the mere fact that the rate of interest is exorbitant is no 
ground of relief unless the transaction amounts to an “ unconscion- 
able bargain ” The principle of these decisions, it is submitted, 
is not sound, for, following it to its logical consequences, any rate 
of interest, however exorbitant, would not be regarded as penal. 
The correct principle, it is conceived, is the one laid down in the 
first group of the cases mentioned above, namely, that relief should 
be granted whenever the rate of interest appears to the Court to 
be penal notwithstanding the provisions of the Act. This view 
had been adopted by the High Court of Calcutta in Miajan Patari 
v. Abdul Jvhhar (;), w'here it was held, dissenting from Arjan 
Bibi V. Asgar AH (k) and Sankaranarayana Vadhyar v. Sankara- 
narayana Ayyar (f), that a stipulation for the payment of interesit 
at the rate of 75 per cent, per annum from the date of the bond^ 
on failure to pay the principal sum in two instalments on the dates 
fixed, was in the circumstances of the case a penalty. There are 
later decisions to the same effect by a Full Bench of the Madras 
High Court (w), who held, dissenting from Sankaranarayana 
Valhyar v. Sankaranarayana Ayyar (I), that where no interest 


at the late of Rs. 5 per month, and 
interest was awarded at that rate, 
(d) (1869) 6 B.H.C.A.C. 8 
(c) (1873) 10 B.H.C. 382 
if) (1880) 3 All. 260. 

(ff) a882) 6 Mad. 167. 

(A) (1886) 13 Cal. 200. 

(i) (1901) 2S'Mad. 343. 

(/) (1906) 10 C. W. N. 1020; 
Kitagarem Dat v. Rawsankar Das 
(191S) 42 Cal. 652 ; 27 I.C. 815; 
Abdul Majeed v. Khirode Chandra 
S4 


Pal (1915) 42 Cal. 690, pp. 698-699; 
29 I.C. 8^; Upendra Lai v. Meh- 
rai Bibi (1916) 21 C.W.N. 108; 36 
I.C. 404; Nabo Kumar v. Syed Ab- 
dul (1916) 21 C.W.N. 112; 36 I.C. 
721, the last two being cases under 
the Bengal Tenancy Act, 1885. 

(fe) (1886) 13 Cal. 200. 

(/) (1901) 25 Mad. 343. 

(«i) Mutukrislwa v. Sankara 
Linqam (1913) 36 Mad. 229; 18 I. 
C. 417. 


S. 74. 
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is payable until default, but interest at an exorbitant rate is payable 
as from the date of default, the Court has power to treat the latter 
stipulation as a penalty; and by the High Court of Bombay, 
following its previous opinion (n), and by the Lahore High 
Court (o). 

Before the amendment of the section relief was properly 
granted by Courts in the class of cases under consideration in 
the exercise of their equitable jurisdiction, for s. 74 as originally 
enacted could not apply to the case. Whether after the amend- 
ment relief should be granted under the amended section is open 
to some doubt.' On the one hand, the section as now amended 
extends to " any . . . stipulation by way of penalty,” and this 
expression is wide aiough to cover the class of cases now imder 
consideration, and this is now the opinion of almost all the High 
Courts (/)). On the other hand, the subject-matter of the section 
relates to what is known in English law as the doctrine of penalty 
and liquidated damages, and stipulations for interest of the class 
we are now dealing with do not fall under either of those two heads. 
If so, we venture to think that where a propei* case is made out 
for relief the Courts could grant it as before under their equitable 
jurisdiction. The question is not, however, of much practical 
importance, for the relief, however granted, would be the same in 
its nature and extent. 


ly. Stipulations for payment of interest at a lower rate, 
i£ interest paid regularly on due dates. — ^Where a bond pro- 
vides for payment of interest at 24 per cent, per annum with a 
proviso that, if the debtor pays interest punctually at the end of 
every year, the creditor would accept interest at the rate .of 18 
per cent, per annum, the creditor is entitled on failure of payment 
of intei'est on the due date to interest at the higher rate of 24 per 
cent, per annum. Such a clause is not in the nature of a penalty (q). 
In a Calcutta case the stipulation was for payment of interest at 
9yi per cent., to be reduced to 7j4 per cent, on punctual payment, 
but the scheme for liquidation of the mortgage debt which was a 
material part of the mortgage deed showed that interest was calcu- 


(«) Velchand v. Flagg (1911) 3G 
Bom. 164; the view taken in Kislurn 
V. Sitamrn, 104 T.C. 191; A. I. R. 
1927 Nag. 338, seems too narrow. 
In Mohammad Rojo v. N ad era j jama 
(193?) 59 Cal. 613; 135 I.C. 791; 
A.I.R. 1932 Cal. S3, the Calcutta 
High Court preferred its decision in 
Miajan Patari *v,* Abdul Juhkar, 
■supra, note (f), to that in Arjan Bibi 
V. Asaar AH. supra, note (i). 

(o) Maula Boish v. Labim Shah 
A.I.R. 1935 Lah. 873; 157 I. C. 
200 . 


(/>) Mutukrishna v. Sankar 
(1913) 36 Mad. 229; 18 I.C. 417; 
Khagaraui Das v. Ramsankar Das 
(1915) 42 Cal. 652; 27 I.C. 815; 
Velchand v. Flagg (1911) 36 Bom. 
164. 

(g) Kittub-Ud-Dm v. Bashir-Ud- 
Din (1910) 32 All. 448; Fiia-Holmes 
V. Bcmk of Upper India, Lid, (1923) 
4 Lah. 258; 77 TrC. 523; A.I.R. 
1923 Lah. S48 j Wallis v. Smith 
(1882) 21 Ch.D. 261; Wallingfprd 
V. Mutual Society (1880) 5 App. 
Cas. 685, at p, 702, 
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Jated at per cent. only. Upon these facts the Court held that S. 74 
the stipulation for payment of per cent, was a penalty, and it 
allowed interest at 7^ per cent, and further interest upon interest 
at 7j^ per cent, in respect of payment not punctually made fr). 

Cp. pp. 417, 418, above. 


V. Stipulations for payment of interest from date of 
bond, the rate of interest being exorbitant.— The question to be 
considered under this head is, whether a stipulation for pay- 
ment of interest can be deemed a “ stipulation by way of penalty ” 
within the meaning of this section, if the bond provides for pay- 
ment of interest at one rate from the date o^f the bond, provided 
the rate is high and eJ^orbitant. This may be put in the form of 
an illustration thus : — ^A. borrows Rs. 500 from B. on iSth October, 
1917, and gives him a bond for that amount, promising to pay the 
principal with interest thereon at the rate of 75 per cent, per annum 
on iSth January, 1918. A. does not repay the loan on 15th 
January, 1918. B. sues A. to recover the amount of the loan* with 
interest at 75 per cent, per annum. Is B. entitled to interest at 
the rate of 75 per cent, per annum, or has the Court power under 
this section to reduce the rate of interest? It is assumed that B. 
was not in a position to dominate the will of A. within the meaning 
of s. 16 above (j) and that the only question to be considered is 
whether the Court has power un3gr the present section to reduce 
the rate of interest. It has been held by the High Court of Calcutta 
that there being a breach of the contract by A. as contemplated by 
this section, the only other point to consider is whether the stipu- 
lation to pay interest at the rate of 75 per cent, per annum is a 
“ stipulation by way of penalty ” witlun the meaning of this'secUon. 
Whether the stipulation to pay interest at the rate of 75 per cent, 
per annum is a stipulation % way of penalty is, according to that 
Court, a question of fact depending on the circumstances of each 
case, and if the Court finds that the rate of interest is of a penal , 
character, the Court has power under this section to grant relief (f) . 
On the other hand, it has been held by the High Court of Madras 
that the present section does not apply to cases like the above, the 
reason given being that there cannot be a stipulation by way of 


(r) Shyantpeary v. TAe Eastern 
Mortgage & Agency Co. (1917) 22 
C.W.N. 226, at pp. 241-245 ; 40 1. 
C. 865. 

(j) See notes to s. 16, " Uhco)is- 
ciomble bargains". 

(/) Krishna Charan v, Sanai Ku- 
mar Das (1917) 44 Cal, 162; 33 I. 
C. 609 [rate reduced from 75 per 
cent, to IS per pent ] ; Bonwang Raja 
■Chellaphroo v. Banga Bekari Sen 
(1915) 20 C.W.N. 408 ; 31 I.C, 394 
Irate reduced from 48 per cent, to 


12 per cent.] ; Abdul Majeed v. Khi- 
rode Chandra Pal (1914) 42 Cal. 
690 ; 29 I.C. 843 [rate reduced from 
bO per cent, compound interest to 
30 per cent, simple interest]. .See 
also Gopeshwar v. Jadav Chandra 
(1916) 43 Cal. 632, at p. 639 ; 32 I. 
C. 537. A recent authority has 
teJeen a different view. Haripada 
Roy V. Jagai Shao (1934) 38 C.W. 
N. 182; 151 I.C. 155; A.T.R. 1934 
■Cal. Sll. 
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S. 74. penalty unless there is another anteccdeijt promise. “If the 
promise is to pay a certain sum on a particular day and in default 
of payment on that day to pay interest, then the agreement to pay 
interest ma} be a stipulation by way of penalty” («). The 
Madras decisions, it is submitted, are correct. It appears from 
the judgments of the Calcutta High Court that the only portions 
of the present section which that Court considered material for 
the determination of the question before them were (1) “when 
a contract has been broken,” and f2) “If tlie contract contains 
any other stipulation by way of penalty.” The learned Judges do 
not seem to have taken into_ consideration the words “ in case of 
such breach ” and the wordsi “ the party complaining of the breach 
is entitled, whether or not actual damage o/ loss is proved to have 
been caused thereby to receive from the party who has broken the 

contract reasonable compensation not exceeding the 

penalty stipulated for.” These words read with what precedes 
indicate unmistakably that the penalty stipulated for is one payable 
“ in case of breach,” in other words, a penalty which arises in 
default of performance. The language of illustrations (d), (c), 
(f), and (g) also points the same way. This view is further 
strengthened if it be remembered that the compensation contem- 
plated by this section is that paid for the breach of the contract 
In the case put above the contract is to repay the amount of the 
loan with interest. The breach takes place if A. faib to pay the 
loan with interest There is no sum named in the contract as the 
amount to be paid “ in case of such breach,” nor does the contract 
contain any other stipulation by way of penalty, that is penalty 
payable in ca^e of such breach To such a case, it is respectfully 
submitted, the present section does not apply. It seems prepos- 
terous to say that 75 per cent, per annum or any lower rate of 
interest which the Court may award is “ compensation ” for breacli 
of the contract. The Patna High Court has taken much the same 
’ view as the Madras High Court (z«) . It is not necessary, however, 
to pursue this matter any further, for cases of the kind now under 
coirsideratiou arising since the enactment of the Usurious Loans 
Act, 1918, will be dealt with under that Act. That Act empowers 
the Court to relieve against exorbitant interest where ( 1 ) the inte- 
rest is excessive, and (2) the transaction was substantially un- 
fair; see s. 3 of the Aci. It has been amended by several Provin- 
cial Legislatures (Madras, United Provinces, Central Provinces, 


(«) Ponmsami v. Nadinmthu 
(1917) 33 Mad.L.J, 302; 42 I. C. 
231; Kesamluv, Arithulai (1913) 
36 Mad. 533 ; 22 l.C. 769; Najaf 
Ah Khan v, Muhamiiad Pagal AH 
Khmi (1927) 26 All.L.J. 210; 107 I. 
C. 249 (rate reduced from 37 to 12 
per cent.). See in this connection 


Debi Sahai v, Ganga Sahai (1910) 
32 All. S89, and GenSan Lai v. Shah- 
sadi (1913) 11 AH-.L.J. ISS; 18 l.C. 
76S, where s. 74 was not considered. 

(v) Nathmi Sahu v. Baxjmth 
Prasad (1917) 2 Pat.L.J. 212, pp. 
216-218; 39 l.C. 352. 
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Punjab, North-West Frontier Province) usually in the interests g. 74. 
of debtors in the Province. 

Deposit on agreement for purchase. — ^Forfeiture of earnest- 
money by a defaulting purdiaser ,is not a penalty : but a term that , 
a lump sum shall be paid in addition is penal, and only actual 
damage can be, recovered under it (w). 

Forfeiture of salary, — ^Where under the terms of a contract 
of employment it is agreed that the servant shall forfeit all arrears 
of Avages that had not yet. become pa)rable though due, in default 
of giving his employer notice before leaving his service, the sitipu- 
lation is not by way of penalty, nor is it illegal under s. 23. Thus, 
where a servant is engaged by the month, and the salary of each 
month is to be paid on the 22nd of the next month, and fifteen 
days’ notice is to be given before leaving service, the servant 
leaving on 20th April without giving notice is not entitled to his 
salary either for March which had become due (though not pay- 
able) or the broken period of April (x). But a stipulation that 
an employee should woi'k on holidays, including Sundays, if re- 
quired by the employer to do so, and should be liable on refusal 
to forfeiture of fifteen days’ wages, has been held to be in the 
natui'c of a penalty and one which the Court should not enforce (y). 

Breach of promise of marriage. — It has been held by the 
High Court of Rangoon that if the parents of the girl have agreed 
that on the girl committing a breach of the promise of marriage 
double the amount of the gifts given to the girl at betrothal should 
be returned, such a stipulation is penal, notwithstanding some arch- 
aic texts in Dhanimathals (a). 

Pledge . — In a Rangoon case 'it has Been held that an agree- 
ment that a pledge should "become irredeemable if not redeemed 
after a certain period is not per se penal but would be penal if the 
value of the thing pledged is very much lai’ger than the amount 
of the loan (o). It is submitted,- however, that the agreement that 
the pledge should in the above circumstances be irredeemable is 
invalid; see notes on ss. 176 and 177, below. 


(w) Pam Siiigh v. Arjaii Singh 
(P.C.) (1929) 31 Bom.L.R. 909; 
Acharaj Singh v. Sant Singh A. I. 
R. 1935 Pesh. 57; 156 I.C. .146. 
Wljere the earnest raonej- constitutes 
a large part of the price, a stipula- 
tion for its forfeiture is in the 
nature of a penalty. Kanhai Lai v. 
Lakshmichand (1933) 143 I.C. 192; 
A.I.R. 1933 Nag. 223. The same 
principle has been applied to a depo- 
sit by a lessee. Parampal Singh v. 
Budh Singh (1938) 177 T.C. .354; 
A.I.R. 1938 Lah, 62; RomoM v. 
Nagu Mudaliar A.I.R, 1937 Rang. 


357. 

(;r) Empress oj India, Cottofv 
Mills Co.-y, Naffer Chunder Roy 
(1898) 2 C.W.N. 687; Aryodaya 
Spg. & Co. Ld, V. Siva Virchand 
(1911) 13 Bom.L.R. 19. 

(y) Amar Singh v. Karam Singh 
(1914) Pimj. Rec. no, 50, 167;. 25 
1.C.-441, ' ■ 

(s) Mainig Law Phyti v. Ma Baw 
(1933) 11 Rang. 143; 146 I.C. 724; 
A.I.R. 1933 Rang. 198. 

(o) Dwarika v. Bagawati A.I.R, 
1939 Rang. 413. 
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S- 74 , « Reasonable compensation.” — ^The words of the section give 

a wide discretion to the Court in the assessment of damages. 
“ The only restriction is that the Court cannot deci-ec damages 
exceeding the amount previously agreed upon by the parties. The 
discretion of the Court in the matter of reducing the amount of 
damages agreed upon is left unqualified by any specific limitation, 
though, of course, the expression ‘ reasonable compensation ’ used 
in the section neces'ari'y implies that the discretion so vested must 
be exercised with care, caution, and on sound principles ” (b) 
In the exercise of this discretion the Privy Council has affirmed a 
judgment ^ving, as reasonable in the particular case, compen- 
sation at the same rate as the increased interest stipulated for (c). 
And generally it is open to the Court under this section to award 
as compensation a sum equal to the agreed penalty, provided that 
it does not appear to the Court to exceed what is reasonable (d). 
Where the defendants agreed to deliver a certain quantity of indigoi 
plant to the plaintiff on a certain day, and in default to pay a 
certain sum as damages, it was held that the plaintiff was not 
entitled to anything more than " reasonable compensation.” “ The 
method of- assessing damages,” it was said, “ would be to ascer- 
,tain the quantity of indigo which would .have been pressed out of 
the stipulated amount of indigo plant, to ascertain the price at 
which indigo might have been fairly sold in the marlcet during the 
season to which the contract relates, and to deduct from such price 
the ordinary charges of producing and selling the quantity of indigo 
in question ” ( 0 ). Similarly it has been held by the High Court 
of Bombay that the measure of damages for breach of a contract 
to borrow moneys at interest for a certain period is not the diffe- 
rence between the agreed rate of interest and that realised by the 
lender from his bankers for the full period of the loan, but only 
for such period as might be reasonably required to find another 
borrower of a similar amount at the agreed rate (/). Tn a Calcutta 
case in 1895 (< 7 ) the defendant executed a kabitliat by whicli he 
agreed to pay rent at rates of eight annas, four annas, and two 
annas per bigha for a period of seven years, and, if he cultivated 
the land on the expiry of the term without executing a fresh' 
kabuliat, 'to pay rent at a uniform rate of Rs. 4 per bigha. The 
defendant continued to hold the land after expiiy of the said period 
without executing a fresh kabuliat, and the plaintiff sued for arrears 


(&) Nait Ram v, Skib Dat (1882) 
S All. 238, 242. Distinguished in Dil- 
har Sarkar v. Joysri Kurmi (1898) 
3 C.W.N. 43, where it w.vs held, 
having regard to the object of the 
agreement, that the measure of com- 
pensation was not merely the actual 
loss sustained by the plaintiff as in 
Nait Ram's Case, 

(c) Sutidar Koer v. Sham Krishe» 


(1906) 34 I. A. 9; 34 Cal. ISO. 

(d) Abbakke Heggadthi v. Kinhi- 
amma Shetty (1906) 29 Mad. 491, 
496; Mir Haaar Khan v, Sauian Ali 
(1910) Punj. Rec. no. 81. 

(p) See supra, note (6). 

(/) Datubhai v. Abubakar (1887) 
12 Bom. 242. 

(p) Tejendro Narain v. Bakcu 
Singh, 22 Cal. 658. 
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of rail at the rate of Rs. 4. It was held that the stipulation for 
the higher rate of rent was in the nature of a penalty, and the 
Court allowed rent at the former rates. Rampini J. gave a dis- 
senting judgment, holding that s. 74 did not apply, as the suit was 
not brought on the allegation that a contract had been broken, but 
was one to recover arrears of rent at a rate at which the defen- 
dant agreed to pay on his failure to execute a fresh kabuliat The 
learned Judge further held that the rate of rent mentioned in the 
kabuliat was not named as the amount to be paid in case of a breach 
of the contract (h ) . But a stipulation by a tenant that if he failed 
to deliver at a specified lime forty mudis of rice by way of rent (i) , 
and to pay Government revenue and interest due on a mortgage, 
he would deliver five mudis more of rice, has been held to be not 
in the nature of a penalty, but liquidated damages (/) . This deci- 
sion was based on the principle enunciated by Jessel M.R. in 
Wallis v. Smith (k), that “ whci-e a deppsit is to be forfeited for 
the breach of a number of stipulations, some of which may be 
trifling, some of which may be for tlie payment of money on a 
given day, in all these cases the Judges have held that this rule (that 
is, the rule as to penalties) does not. apply, and that the bargain of 
the parties is to be carried out. ’ ’ And upon the same principle where 
a deposit was made' with a railway company by the purchaser 
of a s'eason ticket for one month, and the ticket was issued on 
conditions, one of which was that the ticket was to be delivered 
up at the office of the company on the day* after expiry, and 
another condition provided that the ticket and all benefit thereof, 
including the deposit, should be absolutely forfeited to the com- 
. pany if it should be lost, or in case of breach- of any of the other 
conditions, it was held that the ticket-holder was not entitled to a 
return of the deposit where the ticket was deliver-ed up some few 
days after the expiry of the month (1). In a Madras case a con- 
tractor agreed with a railway company to supply for a term of 
twelve months 2,400 tons of fuel at 200 tons per month and de- 
posited witli the company Rs. 350 for the due fulfilment of the 
contract. The contract contained various stipulations as to its pro- 
per performance, and empowered the company to cancel the con- 
tract and forfeit the deposit if the contractor failed to make punc- 
tual delivery in accordance with' the terms of the contract and the 
specification thereto aimexed. The contractor having failed in per- 
formance of the contract, the company cancelled the contract and 
forfeited the deposit. The question arose whether in law the de- 


(h) 22 Cal. 658, at p. 667. 

(») See illustration (e) to s. 74 
above. Where half as much again 
of the paddy rent -was to be deliver- 
ed in case of default, the stipula- 
tion was held to be a penalty. Shyam- 
Lai v. Kalim Shaikh (1931) 58 Cal. 
84; 130 I.C. 274; A.I.R. 1931 Cal. 


111 . 

(/) Balkuraya v. Sankamma 
(1890) 22 Mad. 453. 

(k) 21 Ch.D. 243, at p. 258. 

(/) Cooper v. London mtd Brigh- 
ton Railway Co. "(1879) 4 Ex. D. 
88 . 


. 74 . 



432 


THE INDIAN lONTRACT ACT. 


S. 74. posit was liable to be forfeited. The Court held that it was; 
‘ ‘ The rule governing the class of cases under consideration is that, 
where the inslrunient refei-s to a sum deposited as security for per- 
foniiance, the forfeiture will not be interfered with, if reasonable 
in amount." The present section, it was said, did not apply to 
the case (m). Similarly, ‘where the plaintiff agreed to forfeit all 
arrears of wages if he left the service of the defendant without 
fifteen days’ previous notice, it, was held that the present section 
did not apply, and that the plaintiff by leaving the service of the 
defendant without giving the required notice forfeited the arrears 
• of wages (n) . A stipulation in a building contract for a fixed sum 
to be paid daily or weekly for delay in completing the work seems 
not to be stipulation by way of penalty to)(> This section does not 
apply to a stipulation which provides that a deposit made to secure 
or guarantee the performance of a contract is to be forfeited on 
default made by the deppsitor (p). 

Illustration (a), — The case put in this illustration is that of 
. a penalty to a common bond to secure the payment of money. It 
may, however, be noted that where a certain sum of money is due, 
and the creditor agrees to take a lesser sum if that sum is paid on 
a certain day, and the debtor in default agrees to pay the. larger 
amount actually due, it is not a case of a penalty (g). 

Illustration (b). — ^This illustration shows that the ]>enalty con- 
templated by this section may not only be to secure the payment 
of money, as in illustration (a), but to secure the performance ol[ 
some collateral act (r). It must be presumed that the agreement 
mentioned, beilig in partial restraint of ti-adc, is made in circum- 
stances bringing it within one of the exceptions to s. 27 of the Act. 

Illustrations (f) and (g ). — A stipulation in a bond by which, 
on default of payment of one instalment, double the entire amount 
of the debt due under an instalment bond was to become at once 
payable, is in the nature of a penalty, not because payment is 


(»») Manian Patter v. The Mad- 
ras Railway Co. (1906) 29 Mad. 
118; Singer Manufacturing Co. v. 
Raja Prasad (1909) 36 Cal. 960. 

(») Empress of India Cotton 
Mills Co, V. Naffer Chitnder Roy 
(1898) 2 C.W.N. 687. 

(o) See Law v. Redditeh Local 
Board [1892] 1 Q.B. 127; cp. Jones 
V. St. John’s College (1870) L. R. 
6 Q.B. 115; these cases are on the 
Common Law distinction between 
penalty and liquidated damages (p. 
410, above) . 

■ (/>) Yoitttte V. Tulsiram (1942) 
46 C.W.N. S22;*.A..I.R. 1942 Cal 
382. 

(q) Thompson v, Hudson (1869) 


L.R. 4 H.L. 1. A proviso for ac- 
ceptance of interest at a reduced 
rate on punclnal payment is familiar 
in English mortgage deeds. -Where 
under a deed Rs. 17S per '.ainum 
were to be paid to the plaintiff for 
maintenance, a stipulation that if the 
amount was not paid in any year the 
pl.iintiff was to take possession of a 
certain field, yielding an annual ren- 
tal of Rs, 500, and appropriate the 
profits, was held to be a penalty; 
Mst, Sana Bai v. Mst, Chandra- 
bhaga A.I.R. 1931 Nag. 60; 132 I. 
C. 450. 

■(r) See Slowan v. Walter (J784) 
2 W. «E T, L. C., 9th ed. 221. 
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accelerated, but because the amount is enhanced (j). See illus- S. 74, 
tration (g). That a stipulation for merely accelerating payment 
of the debt is not by way of penalty is shown by illustration (f ) (/) . 

Exception. — ^In Secretary of State for India v. Dilsisum 
jPrcres (m) the words “ shall be liable ” in the exception were 
construed as giving the Court a discretion not to levy the whole 
sum, but this seems contrary to the plain intention of the exception. 

The same phrase occurs in ss. 1S6 and 1S7 of the Companies Act, 

1913, defining the liability of a contributory and of a director of 
a company, and it there certainly imports no discretion. An 
. administration bond executed by an administrator in accordance 
with s. 256 of the Indian Succession Act, 1865 (now s. 291 of 
the Indian Succession Act, 1925) does not come within the excep- 
tion so as to make the obligor liable, upon each of the conditions 
thereof, to pay the whole amount mentioned therein (z;) . Similarly 
a bond given by a person to whom the right of collecting fees from 
vendors of goods in a market is formed by a Local Board under 
the Madras Local Boards Act, 1884 (now the Madras Local 
Boards Act, 1920) stipulating that if he exacted fees in excess of 
the prescribed rates he should be liable to pay any fine not exceed- 
ing Rs. 50 imposed by the president of the Board, is a bond " for 
the performance of a public" duty or an act in which the public are 
interested,” but it cannot be said to have been ” given under the 
provisions of any law,” for there is no section in the Act which 
authorises or requires the giving of such a bond. Such a bond, 
therefore, does not fall within the exception so as to render the 
contractor liable to pay the full amount of the penalty on breach 
of the condition of the bond. The Board is only entitled to reason- 
able compensation not exceeding the amount of the penalty (w). 

It has been held by the Madras High Court that a contract with 
■a municipality for'the lighting of a town whereby it was stipulated 
that the deposit made by the contractor should be forfeited on any 
default made by him in carrying out the terms of the contract does 
not fall within this exception. ” No doubt the public are, in a 
sense, interested in the proper lighting of the municipal town, but 
the contract is not one for which any special provision is made in ^ 


(j) Joshi Kalidas v. KoH Dada 
<1888) 12 Bom. SSS; Velchand v. 
Fhgg (1911) 36 Bom. 164. 

(0 See Ex parte Burden (1881) 
16 Ch.D. 675. See also Sterne v. 
Seek, 1 De G. J. & S. 595, and 
Wallingford v. Mutual Society 
(1880) 5 >App. Ca. 685. The pro- 
vision in a chit-fund that a subscrib- 
er on default of paying an instal- 
ment is liable to p.vy all future in- 
stalments in a lump is also not penal : 
Sulbiah Pillai v. Mutthiah Pillai 


A.I.R. 1933 Mad. 657;. 65 Mad.L. 
J. 302; 146 I.C. 1 j026; Kunju v. 
Narayanan A.I.R. 1933 Mad. 252; 
65 Mad.L. J. 29; 140 I.C. 838. 

(«) (1921) 45 Bom. 1213; 62 I. 
C. 675. 

(w) Lachnian Das v. Chafer 
(1887) 10 All. 29. 

(w) President of the Taluk 
Board, Kundapur v. Burde Lakshtni- 
narayatta Kampthi (1908) 31 Mad. 
54. 
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Ss 74.76 the Municipal Act (District Municipalities Act, 1884, Madras), 
' ^ ’ and cannot be placed in a different category to a contract made 

with any private individual ” {x). The amount deposited in the 
last-mentioned case was Rs. 500, and it was held that it 'was in the 
nature of a penalty, and that it could not be enforced, since the 
■ contract rendered the penalty “ altogether irrespective of the impor- 
tance oi the breach.” The principle of this decision was dissented 
fi'om by the same Court; in Manim Patter v. The MadraH Railway 
Co. (y) on the ground that, the case being one relating to a for- 
feiture of deposit for non-performance, the rule by which it was 
governed was not the rule as to penalties, but the rule that the 
Court should not interfere with the forfeiture, if the amount was 
i-easonable. 


A person who rightly rescinds a contract is 
Par^*^ rightfully entitled to compensation for any damage 
rescinding contract he has sustained through the 

tion. noii-fulnhnent of the contract (s). 


, Illustration. 

A., a singer, contracts with B., the manager of a theatre, to sing at 
his theatre for two nights in every wedc during the next two months, and B. 
engages to pay, her 100 rupees for each night's performance. On the sixth 
night. A, wilfully absents herself from the theatre, and B., in consequence, 
rescinds the contract. B. is entitled to claim compensation for the damage 
which he has sustained through the non-fulfilmeut of the contract. 


This section is to be read asi supplementary to ss. 39, S3 (which, 
however, already contains a similar provision), SS, 64, and 65. The 
facts of the illustration resemble those of illustration (a) to s. 39, 
above. In such a case English usage is to describe the promisee’s 
tight not as an option'to rescind the contract, but as an ‘option to 
treat it as finally broken and have the damagesi assessed once for 
all (see note on s. 39). The difference, however, seems rather 
verbal than substantial. A party who rescinds on the Aground of 
fraud or the like is in a different position: he rescinds the contract 
not because fulfilment has been refused or prevented, but because 
the contract, by reason of the fraud, or as the case may be, is 
altogether to his disadvantage. 


(x) Srinivasa y, Rathtmabapathi 
(1892) 16 Mad. 474. See now the 
Madras District Municipalities Act, 
1920. 

(y) (1906) “29 Mad. 118. See 
note (m), p. 432, above. 

(s) This section appears fairly to 
cover the right of a buyer who has 
paid a deposit on sale to recover ft 
back if the seller makes default, if 
any mote specific authority is want- 
ed than his remedy for breach of 
contract under the general . provi- 


sions of s. 73. But, as rightly ob- 
served in Piari Lai v. Mitia Mai 
(1927) SO All. 82; 102 I.C. 766; 
A.I.R. 1927 All. 621, the right 
to recover money paid on a con- 
sideration whicli has failed is not 
exhausted by statutory specifications. 
In Bhagwandas v. Secy, of State 
(1924) 49 Bom. 194; 86 I.C. 87; A.I. 
R. 1®5 Bom, 227, the reportable 
point is not that this section was ap- 
plicable, but that a certain section of 
the Indian Forest Act was not. 


f 



CHAPTER VIL 

This chapter of the Act, comprising ss. 76 to 123 , is wholly 
repealed by the Indian S ale of Goods Act. 1930. sT^dS. but the 
numbering of the later chapters and sections is not altered. 

A commentary on the Sale of Goods Act, incorporating so 
much of the former comment of the authors as is still applicable, has 
now been published as a separate volume (o). 

(o) The Indian Sale o£ Goods the purpose of the book was under- 
Act, published in 1933. The rovi- taken by Mr. Ralph Sutton of Lin- 
sio n and re-arrangement reau ired-f^T __ccilnlsJnn. . 




CHAPTER VIIL 

Of Indemnity and Guarantee. 


1 A contract by which one party promises to 

save the other fr6m loss caused to him 
“Conti act oX in- tiie condtict of the promisor himself, 

demnity" defined. t. . 1 . 1 c . 1 . 

or by the conduct of any other person, 
is called a “ contract of indemnity.” 

Ilbutration. 

A. contracts to indemnify B. against the consequences of any proceed- 
ings which C. may take against B, m respect of a certain sum of 200 lupees. 
This is a contract of indemnity. 


Indemnity. — ^English usage of the word " indemnity ” is much 
wider than this definition. It includes promises to save the promisee 
harmless from loss caused by events or accidents which do not or 
may not depend on the conduct of any person, or by liability 
arising from something done by the promisee at the request of the 
promisor ; in the latter case a promise of indemnity may be inferred 
as a fact from the nature of the transaction (o). Wliere a 
person invested with a statutory or common law duty of a minis- 
terial character is called upon to exercise that duty on the request, 
direction or demand of another . . and without any default on 
his own part acts in a manner which is apparently legal but is, in 
fact, illegal and a breach of the duty, and thereby incurs liability 
to third parties, there is implied by law a contract by the person 
making the request to keep indemnified the person having the duty 
against any liability which may result from such exercise of the sup- 
posed duly ’’ (6). So Lord Davey stated one important application 
of the principle in the House of Lords. Bankers had innocently pre- 
sented to a corporation a transfer of its own stock for registration, 
and transferees for value from them were registered as owners. 
The transfer to the bank turned out to be a forgery, and the true 
owner, in an action against the corporation, enforced restitution. 
The House of Lords, disagreeing with the Court of Appeal, held 
that the bankers must indemnify the corporation. Some good 
company lawyers regret the decision, thinking that the corporation ’s 
duty was not merely ministerial, since it was the guardian of its 
own register, having a discretion to make inquiries if thought fit, 

( 0 ) Dmgdale v. leering (1875) (6) Sheffield Corporation v. Bar- 

L.R. lOC.P. 196. clay [190S] A.C. 392, 399. 



and “ in theory a company is bound to exercise an active super- S. 124, 
vision to keep its register correct ” (c) . Again we say that a 
contract of insurance is a kind of contract of indemnity. But this 
language would, since the Contract Act, be improper in India (d). 

The present chapter applies in teitns only to express promises ; 
but it should be noted that a duty to indemnify may be annexed by 
opetation of law to various particular kinds of contract (cp. s. 69, 
above). On the sale of shares in. a company the transferee is 
bound to indemnify the transferor “ against future calls, whether 
made by the company or by a liquidator. The liability of the 
transferor in the event of a winding up is exactly analogous to the 
case of lessee and assignee, the former of whom is liable for 
breaches of covenant committed by the latter, but, being only 
secondarily liable, has his remedy over against the person primarily 
liable, tire assignee. That is the case of Moule v. Garrett " (e). 

The same Judge had said in the case cited by him (/) : “ Where 
a party is liable at law by immediate privity of contract, which 
contract also confers a benefit, and the obligation of the contract is 
common to him and to the defendant, but the whole benefit of the 
contract is taken by the defendant, the former is entitled to be 
indemnified by the latter in respect of the performance of the 
obligation." 

Commencement and Extent of Indemnifier's Liability. — 

The text of the Act leaves these matters undefined, and in fact the 
leading English authorities are comparatively recent. Accordingly 
the Calcutta High Court has reviewed and followed them without 
citing the Contract Act at all {g). It might be supposed that an 
indemnifier could not be called on till the indemnified had incurred 
actual loss, and this was at one time said to be the rule of English 
Common Law. But, according to the equitable principles which 
now prevail, " tp indemnify does not merely mean to reimburse 
in respect of monej's paid, but (in accordance with its derivation) 
to save from loss in respect of the liability against which the indem- 


(c) L.Q.R. xxii. 4, S. 

\d) See the Transfer of Properly 
Act, 1882, s. 49, as to the rights of a 
transferee of immovable property 
under a fire policy. 

(e) Roberts v. Crowe (1872) L. 
R. 7 C.P. 629, 637, per Willes J. 
See also Kellock v. Enthoven (1874) 
L.R. 9 Q.B. 241, Ex. Ch. Autho- 
rities of this class, however, are too 
much implicated with the special 
provisions of the English Companies 
Acts to be generally instructive for 
the present purpose. 

(/) Moule V. Garrett, Ex. Ch. 
(1872) L.R. 7 Ex. 101, 104. 


(p) Osman Jamal & Sons, Ltd. v. 
Gopal Pwrshattam (1%8) S6 Cal. 
262; 118 T.C. 882; A. I. R. 1929 
Cal. 208. It follows from that de- 
cision that s. 125 must not be read 
as exhaustive; the English roles, 
however, and therefore the possible 
Indian applications of them, go be- 
yond the bounds of the Contract Act 
In Ghmd Bibf v. Santoshkumar Pal 
(1932) 60 Cal; 761; 146 I.C. 863; 
A.I.R. 1933 Cal. 641, the learned 
Judge who decided the case just cited 
appears to have forgotten his pre- 
vious judgment. 
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nily has been given . if it be held that payment is a condition 
precedent to recovery, the contract may be of little value to the 
person to be indemnified, who may be unable to meet the claim in 
the first instance ” (h). Accordingly the existence of a clear 
enforceable claim — as under a judgment recovered — suffices to call 
the indemnifier’s obligation into action, and in general for the whole 
amount, without regard to circumstances which may affect the 
amount ultimately paid by the indemnified or those who stand in 
his place. But *' the case is otherwise where the party giving the 
indemnity is concerned with the application of the money which 
he pays” (i). The High Courts of Calcutta Madras (k) ' 
and Allahabad (i) have taken the view that when a person con- 
tracts to indemnify another, the latter may compel the indemnifier 
to place him in a position to meet the liability that may be cast 
upon him, without waiting until he (the indemnity-holder) has 
actually discharged it. The High Courts of Bombay (w) and 
Lahore (n) and the Nagpur Judicial Commissioner’s Court as it 
then was (o), however, have taken the view that the indemnifier 
does not become liable until the indemnified has incurred an actual 
loss There is thus a distinct cleavage of opinion between the diffe- 
rent High Courts. It is submitted however that the view taken in 
Calcutta, Madras and Allahabad is the more correct. Tn a very 
recent judgment of the High Court of Bombay where the whole 
subject is reviewed, the 'earlier decision of that Court just cited 
was not follo^ved by Chagla J. (/>). It had been argued that under 
s 125 all that the promisee is entitled to recover from the promisor 
is damages which he may be compelled in any suit in respect of 
any matter to which the promise to indemnify applies; but the 
learned judge rejected- the argument based on the language of 
s. 125; though he conceded that it would have considerable force if 
the whole law of indemnity were embodied in ss. 124 and 125 ; but, 
he observed, that was obviously not so, the Contract Act being both 
an amending and a consolidating Act and not exhaustive of the law 
of contract to be applied by the Courts in India: “ It is true that 


(A) Kennedy L.J. in Liverpool 
Mortgage Insurance Co.’s Case 
11914] 2 Ch. 617, at p. 638 fullei 
quotation of Eng-lish authorities in 
Lort Williams J.'s judpfment in 
(1928) 56 Cal. 262, note (g), supra 

(i) Buckley L.J. in Liverpool 
Mortgage Insurance Co.'s Case 
11914] 2 Cli. 617, at p.^3; and see 
Ostnan Ja»\al & Sons, Ltd. v. Gopal 
Pnrshaitam, supra, note (g). 

(j) Kumar Nath Bhuttacharjee v 
Jlfo&o Kwmar (1899) 26 Cal. 241 

(A) Ramalingaihudayar v. Vn»a- 
nialai 4chi (1915) 38 Mad. 791: 24 
I.C. 853. 


(0 Shiam Lai v Abdul Salal 
A. I R. 1931 All. 754; (1931) All L. 
J. 687; 133 I.C. 604; Abdul Majeed 
V. Abdul Rashid A.I.R. 1936 All. 
598; (1936) All.L.J. 940; 164 I.C 
665. 

(jm) Shankar Nivibaji v. iMxman 
Supdu A.I.R. 1940 Bom. 161; 42 
Bom.L.R. 175; 188 I.C. 663. 

(«) Sham Sundar v. Chandu Lai 
A.I.R. 1935 Lah. 974. 

(o) Rangamth v. Pachusao A.l. 
R. 1935 Nag. 147; 156 I.C. 94. 

(/>) Gajanan Moreshwar v. Mo- 
reshwar Madam A.I.R. 1942 Bom. 
302; 44 Bom.L.R. 703, 
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nndei- the English Common Law no action could be maintained Ss. 
until actual loss had been incurred. It was very soon realized that 124, 125., 
an indemnity might b.e worth very little indeed if the indemnified 
could not .enforce his indemnity till he had actually paid the loss. 

If a suit was filed against him, he had actually to wait till a judg- 
ment was pronounced and it was only after he had satisfied the 
judgment that he could sue on his indemnity. It is clear that this 
might under certain circumstances throw an intolerable burden 
upon the indemnity-holder. He might not be in a position to 
satisfy the judgment and yet Ije could not avail himself of his 
indemnity till he had done so. Therefore, the Court of Equity 
stepped in and mitigated the rigour of the Common Law. The 
Court of Equit3r held that if his liability had become absolute then 
he was entitled cither to get the indenmifier to pay off the claim 
or to pay into Court sufficient money which would constitute a 
ftmd for paying off the claim whenever it was made ... I have 
already held that ss. 124 and 125, Contract Act, are not exhaustive 
of the law of indemnity and that the Courts here would apply the 
same equitable principles that the Courts in England do. Therefore, 
if the indemnified had incurred a liability and that liability is abso- 
lute, he is entitled to call upon the indemnifier to save him from 
that liability and pay it off ” (q). For a general statement of the 
equitable principles applied in such circumstances by the English 
Courts reference should be made to In re RkhardjfOn, Ex parte 
The Governors of St. Thomas Hospital (r) and especially to the 
judgments of Cozens-Hardy M. R. and Fletcher Moulton L.J. 

1 2S The promisee in a contract of indemnity. 

Rights of indem- acting within the scope of his autho- 
niiy-hoider when rity, is entitled to recover from the 
sued. promisor — 

(1) all damages which he may be compelled to pay 
in .any suit in respect of any matter to which the promise 
to ihdemlnify applies ; 

(2) all costs which he may be compelled to pay in 
any such suit if, in bringing or defending it, he did not 
contravene the orders of the promisor, and acted as it 
would have been prudent for him to act in the .absence of . 
any contract of indemnity, or if the promisor authorised 
him to bring or defend the suit; 

(3) all suras which he may have paid under the 
terms of any compromise of any such suit, if the compro- 

(g) Ibid. A.I.R. 1942 Bom.-302, (r) [1911] 2 K.B. 705. 

'at p. 304, 
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S. 125, mise was not contrary to the orders of the promisor, and' 
was bne which it would have been prudent for the pro- 
misee to make in the absence of any contract of indem- 
nity, or if the promisor authorised him to compromise- 
the suit. 

Sub-B. 1. — ^This section represents the English law, which is- 
best summarised in the notes to Lampleicfh v. Braithwait in Smith’s 
Leading Cases. As to sub-s. "it is obvious that when a person 
has . . . altered his position in any way on the faith of a contract 
of indemnity, and an action is brought against him for the matter 
against which he was indemnified, gnd a verdict of a jury obtained 
against him, it would be veiy hard indeed if when he came to claim 
the indemnity the person against whom he claimed it could fight 
the question over again, and run the chance of whether a second 
lury would take a different view and give an opposite verdict to- 
the first. Therefore, by reason of that contract of indemnity, the 
judgment is conclusive,” although the promisor was not party to 
it (j). This rule has been followe’d by the Indian Courts (f). 

Sub-s. 2. — ^As to sub-s, 2, *' in the case of contracts of indem- 
nity, the liability of the party indemnified to a third person is not 
only contemplated at the time of the -indemnity, but is the very 
moving cause of that contract; and in cases of such a nature there 
is a series of authorities to the effect that costs reasonably incurred 
in resisting or reducing or ascertaining the claim may be 
recovered ” (m). But the costs must be such as would have been 
incurred by a prudent man (v). 

The rule in England is settled to this effect; it is applied, 

• indeed, to the case of a man who has failed to perform his contract 
through breach of a sub-contract, if he sues the sub-contractoi’, 
although there is no agreement to indemnify the contractor, and 
the question is regarded as being of the measure of damages 
only (w) , The costs recoverable, in a proper case, are not confined 
to the taxed costs (x). 

Sub-8. 3 , — As to sub-s. 3, “ if a person has [expressly] agreed 
to indemnify another against a particular claim or particular 


- (j) Parker V. Lewis (1873) L.R. sad (1888) 10 All, 531. 

8 Ch. 1035, 1059, per Hellish L.J. (w) Hammond & Co. v. Bussey 
(0 Nallappa v. VridluichcUa (1887) 20 Q.B.D. 79; Agius & Co, 
' (1914) 37 Mad. 270 ; 25 I.C. 888. v. Great Westent Colliery Co, 
And the promisee has a cause of [1899] 1 Q.B, 413, both in C.A. ; 
action as soon as a decree is passeid and see notes on s. 73, above. ' 
against him; Chirmji Lai v. Narami (x) Howard v. Lovdgrove (1870) 
(1919) 41 All. 395 ; 51 I.C. 158. L.R. 6 Ex. 43; Vmkatarangayya 
(m) Pepin V, Chmder Seekur Appa Rao v. Varaprasada Raa 
Uookerjee (1880) S Cal, 811. (1920) 43 Mad. 898 ; 60 I.C. 164. 

(v) Gvpal Singh 'V. Bha/mni Pra~ 
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demand, and an action is brought on that demand, he [the defen- 
dant] may then give notice to the person who has agreed to indem- 
nify him to come in and dcfeiid the action, and if he docs not come 
in, and refuses to come in, he may then compromise at once on 
tile best terms he can, and then bring an action on the contract of 
indemnity ” (y) . 

Rights of promisor. — ^This section deals with the rights of a 
promisee in a contract of indemnity. There is no provision in the 
Act for the rights of a promisor in such a contract. The absence, 
however, of such a provision does not take away the rights whicli 
such a promisor has according to English law, and which are ana- 
logous to the rights of a surety declared in s. 141. Those rights 
constitute an essential part of the law of indemnity, and they are of 
general application, as they are based on natural equity (e). 

Sections 124 and 125 do not embody the whole law on the 
subject of contracts of indemnity (fl). 


1 2©- A “ contract of guarantee ” is a contract 
to perform the promise,, or discharge 
the jiability, of a third person in case 
of his default. The person who gfves 
the guarantee is called the “ surety ” : 
the person in respect of whose default 
the guarantee is given is called the “ principal debtor,*' 
and the person to whom the guarantee is given is called 
the “ creditor.” A guarantee may be either oral or 
written. 


" Contract of gua- 
rantee,” " surety,” 
" principal debtor,” 
and “creditor.” 


There can be no contract of guarantee unless there be a prin- 
cipal debtor (6) ; the surety’s obligation must be substantially 
dependent on a third person’s default (c). A promise to be pri- 
marily and independently liable is not a guarantee, though it may 
be an indemnity (d). In England, however, this last distinction 
is material chiefly because a, guarantee is within the Statute of 
Frauds, and therefore not actionable without such a " memoran- 
dum or note ” as is required by s. 4 of that Act; whereas the 
present section expressly declares that an oral guarantee is not less 
valid than a written one. As to the difference in principle between 


(y) Mellish L.J., L.R. 8 Ch. 
103S al p. 10S9. 

( 0 ) See Maharam Shri Jasvat- 
singji Fatesingfi v. The Secretary 
of Stale for India (1889) 14 Bom. 
299, atp. 303. 

(o) See notes on s. 124, above, 
and Gajmum Moreshwar v. Moreslp- 
•war Modem, there cited, foot note 
(/*) at p. ^8. 

S6 


(6) Mountstephen v, Lakeman 
(1871) L.R. 7 Q.B: 196, 202, Ex. 
Ch., affirmed in House of Lords, L. 
R. 7H.L. 17. 

(c) Harbttrg India Rubber Comb 
Co. V. Martin [1902] 1 K.B. 778, 
G.A. 

(d) Guild & Co. V. Conrad [1894] 
2 Q.B. 885; Mahalmga v. Union 
Bank A.I.R. 1943 Mad. 216. 


Ss. 

125, 126 
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Ss, indemnity and .suretyship, the Indian Act doe.s not depart from 
126, 127. English law. Contracts of suretyship . . require the con- 
currence of three persons, namely, the principal debtor, the creditor 
and the .siu'ety. The surety undertakes his obligation at the request 
express or implied of the principal debtor,” on the ti'ue construc- 
tion of s. 141 as well as s. 126. Accordingly, if A. enters into a 
contract with B., and C, without any communication with B., under- 
takes for a consideration moving from A. to indemnify A. against 
any damage that may arise from a breach of B.'s obligation, this 
will not make C. a surety for B., ^or give him a right of action in 
his own name against B. in the event of B.’s default (e). 

The mere transfer by a debtor of his property to a trustee for 
the benefit of his creditors, the trustee not undertaking any personal 
liability to the creditors, does not constitute the relation of principal 
and surety as between the debtor and the trustee (/). 

The definition of the word “ surety ” in life section is not 
however exhaustive and Uie High Court of Bombay have held 
that it would include a person who, without undertaking a personal 
liability on behalf of the principal debtor, merely deposits docu- 
ments of his property by way of security (g). 

A person may become a surety without the knowledge and 
consent of the principal debtor, but the only rights which he 
acquires in that case are those given by .ss. 140 and 141, and not 
those given by s. 145 ( h). 

“ Liability.” — By the word " liability " in this section is 
intended a liability which is enforceable at law, and if that liability 
does not exist, there cannot be a contract of guarantee. A surety, 
therefore, is not liable on a guarantee for the payment of a debt 
which is barred by the law of limitation (i). 

127- Anything done,. or any promise made, for 
„ . . , the benefit of the principal debtor may 

Consideration for . / J 

guarantee. DC a suihcient consideration to the surety 

for giving the guarantee. 


(e) Peruimamia Marakkayar v. 
Banians & Co. (1925) 49 Mad. 156, 
172, 18S; 95 I.C. 154; A.I.R. 1926 
Mad. 544. Sec also Ramachandra 
V. Shaltoorji (1940) Bom. 552, fer 
Beaumont C.J. at pp. 556-557; 192 
I.C. 375; A.I.R. 1940 Bom. 315. 

(f) Arunachellam Chetii v. S-ub- 
rammim Cisetti (1907) 30 Mad. 235. 

(sf) lagjivmAas v. Kitig Hamlion 
& Co. (1931) 55 Bom. 677; 134 I.C. 
S45; A.I.R. 1931 Bom. 337, 


(A) Mathu Raiiutn v. Chinm Val- 
hiyon (1916) 39 Mad. 965 ; 33 I.C. 
508. As to execution of a decree 
against .i surety for the judgment 
debtor under C. P, C., s. 145, and 
the contract of the surety not being in- 
validated by an insufficient stamp, 
see Joyma Bewa v. Basin Sarkav 
(1926) S3 Cal. 515; 95 I.C. 483; 
A.I.R. 1926 Cal. 877. 

(i) Mattjii Mahadev v. Shimppa 
(1918) 42 Bom. 444 ; 46 I.C. 122. 
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Illustrations. S, 127. 

(a) B, requests A. to sell and deliver to him goods on credit. A. agrees 
to do so, provided C. will guarantee the payment of the price of the goods. 

C. promises to guarantee tlie payment in consideration of A.'s promise to 
deliver the goods. This is a sufficient consideration for C.’s promise. 

(b) A. sells and delivers goods to B. C. afterwards requests A. to 
forbear to sue B. for the debt for a year, and promises that if he does so, 

C. will pay for them in default of payment by B. A. agrees to forbear as 
requested. This is a sufficient consideration for C.’s promise. 

(c) A. sells and delivers goods to B. C. afterwards, without considera- 
tion, agrees to pay for them in default of B. The .igreement is void. 


Consideration for a contract of guarantee. — ^This is 
nothing but an application of the wider principle that in all cases 
of contract the really necessary element of consideration is the legal 
detriment incurred by the promisee at the promisor’s request, and 
it is immaterial whether there is or is not any apparent benefit to 
the promisor (j) (see notes on s. 25, " Explanation 2 ”, above). 

Like any other contract, a contract of suretyship may be In- 
validated by total failure of tlie consideration, as where the con- 
sideration for an intended guarantee was postponing the sale of 
the debtor’s goods, but the creditor was unable to stop the sale for 
want of the consent of other nece.ssary parties (k), or whei'C the 
consideration was withdrawal of a criminal pi'osecution against the 
debtor, but jLhc Court would not sanction tlic withdrawal, the 
■oEence being non-compoundable (/). 

Where A. advanced money to B. on a bond hypothecating B.’s 
property, and mentioning C. as surety for any balance that might 
remain due after realisation of B.’s property, and C. was no party 
to the bond, but signed a separate surety bond two days subsequent 
to the advance of the money, -it was held that the subsequent surely 
bond was void for want of consideration (m). In this case it wa.s 
said that illustration (c) could be good law only on the assump- 
tion that there was no privity between C. and B., and that C. acted 
merely as a volunteer («) ; but this appears to be exactly what the 
illustration says. Again, the mere fact that A. lends money to B. 
on the i-ecommendation of C. is no consideration for a subsequent 
promise by C. to pay tiic money in default of B. (o). , 


(j) Somalinga v. Pachai Naickati 
(1913) 38 Mad. 680 ;22T.C. 1, Some 
benefit to the principal debtor is in- 
dispensable' Pesfonji v. Bai Meher- 
bai A.l.R. 1928 Bom. 539 ; 30 Bom 
L.R. 1407; 112 I.C. 740. 

(k) Cooper V. Joel (1859) 1 D. 
F. & J. 240. 

-■ (/) Het Ram v. Devi Prasad 

(1881) 1 All.W.N. 2. 

(w.) Nanak Ram v. Mehin Lai 


(1877) 1 All. 487. 

(i») Ibid, at p. 496. The remark 
occurs in the course of a somewhat 
captious depreciation of the utility 
of illustrations in general, which even 
suggests that the illustrations are 
not authoritative, 

(o) Mutlmkaruppla v. Kathappu- 
dayan (1914) 27 Mad.L.J. 249 ; 25 
I.C. 726. 



THE INDIAN CONTRACT ACT. 


4M 


_ In Ghulam Htmtn v. Faiyaa Ali (/>) it was held that where 

127 128- ^ executed a person became surety for the pay- 

’ ment of tlie rent due by the lessee, the contract of suretyship was 
for consideration, on the ground that the word “ done ” in s. 127 
showed that past benefit to the principal debtor could be good 
consideration for a bond of guarantee. This seems to attribute 
an unnatural meaning to the word, which, it is submitted and as 
the rest of the section shows, refers to an executed as distinguished 
from an executory consideration. The facts in the Privy Council 
case on which the Court relied (q) are not very clearly set out in 
the judgment of their Lordships, but apparently the surety bond, 
though executed at a date subsequent to the principal agreement 
(a compromise approved by the Court) was executed in pursu- 
ance of one of the terms of that agreement. 

This section does not, of course, exclude the possibility of 
other kinds of consideration. However, lending money or supply- 
ing goods to the principal debtor and forbearing to sue him (r) 
are by far the commonest forms of consideration for a surety’s 
contract. Tn India forbearance to execute a decree against the 
debtor is also a common form (s). ' 

128 - Ifability of the 'surety is co-extensive 

* with, that of the principal debtor, un- 

Suret>’s liability. less it is Otherwise provided by the 

contract. 

Illustration 

A. guarantees to B. the pasTnenl of a bill of exchange by C., the ac- 
ceptor. The bill is dishonoured by C. A. is liable not only for the amount 
of the bill, hut also for any interest and charges which may have become due 
on it. [Ackermami v, Ehrensperger (1846) 16 M. & W. 99: “I entertain 
no doubt that a party who guarantees the payment of a bill is liable for all , 
that the principal would he liablfe for,” per Pollock, C.B., at p. 103,1 

Additional Illustrations. 

[A. guarantees to B. the pa 3 'ment of rent becoming due from B. to C. 

B. fails to pay the rent. A. is liable for tlia rent, but not for interest on the 
rent, unless tlie bond contained some such words as " with interest thereon ” : 
Maharaja of Benares v. Har Narain Singh (1906) 28 AH. 25. 

Z, writes to A,, who holds B.’s promissory note, that B. will pay the 
principal and interest within three months: "if he does not so pay, I shall 
have the note assigned to my name and pay you the principal and interest.”’ 
This ii not a special contract of guarantee, but an ordinary contract of 
suretyship in which terms implied by law (see s. 141, below) are expressed; 
accordingly botli Z. and B. are liable to A. : Chokalmga Chettiar v. Dmda- 
yuthaptm Chettiar, 113 I.C. 337; A.I.R. 1928 Mad. 1262.] 


(^) (1940) IS Luck. 656; 188 I. (r) As to this see Coles v. Fack 

C. 175; A.I.R. 1940 Oudli 346. (1869) L.R. 5 C.P. 65. 

(g) Kali Charon v. Abdul Rah- (r) Narain Singh v, Mata Prasad' 
num (1918) 23 C.’W.N. 545; SO Shtgh (1887) All.W.N. 52. 

I.C. tel; A.I.R. 1918 P.C. 226. 
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Proof of surety’s liability. — ^The liability must be proved S. 128. 
against the surety in the same way as against the principal debtor. 

A judgment or award against the principal is not admissible as 
against the surely without a special agreement to that effegt: “ In 
an action against a surety the amount of the damage cannot be 
proved by any admissions of the principal ” (t). The present 
section is merely a re-enactment of the Common Law*(«). 

It is not open to a creditor to call upon the surety to pay under 
the contract of suretyship unless the creditor has performed hisi 
part of the contract 

Liability for whole or part of debt. — ^There is an important 
distinction to be observed as to guarantees limited in amount. A 
man may make himself a surety, “ with a limit on the amoimt of 
his liability, for the whole of a debt exceeding that limit and a 
guarantee of limited amount for an ascertained debt is presumed 
to be a guarantee for the whole. 

But “ where the surety has given a continuing guarantee, 
limited in amount, to secure the floating balance which may from 
time to time be due from the principal to the creditor, the guarantee 
is as between the surety and the creditor to be construed, both at 
law and in equity, as applicable to a part only of the debt co- 
extensive with the amount of his guarantee, and this upon the 
ground, at first confined to equity, but afterwards extended to law, 
that - it is inequitable in the creditor, who is at liberty to increase 
the balance or not, to increase it at the expense of the surety ”(w). 

Evidence of contrary intention is of course admissible in either 
case. But, in the absence of such evidence, the surety who has 
guaranteed the whole debt with a limit of his liability does not 
acquire any rights of subrogation or contribution (see ss. 140, 141, 

146, below) until he has paid up to that limit, whereas the guarantor 
of a floating balance up to a limited amount is deemed to be surety 
only for that part of the debt, and is entitled to the benefit, in 
rateable proportion, of any dividends paid by the estate of the 
principfd debtor. 

Thus where A. guaranteed Z. against trade debts to be con- 
tracted by M. ” as a running balance of account to any amount 


(0 Ex parte Young (1881) 17 
Ch. D. 668, at p. 671; Skree Mee- 
'nakshi Mills v. Ratilal Tribhovandas 
(1941) Bom. 273; 43 Bom.L.R. S3; 
196 I.C. 732; A.I.R. W1 Bom. 
108. 

(«) Hajarimal v. Krishnarav 
(1881) S Bom. '647, at p. 6S0. 

(v) Prohodh Kinnar v. Gillan- 
ders & Co. A.I.R. 1934 Cal. 699; 
59 Cal.L.J. S03; 152 I.C. 571; Pra- 


23; 59 Bom. 180; 153 I.C. 700; A. 
T.R. 1935 P.C. 21. A surety bond 
is to be stiictly construed- Veeresa- 
lingam v. Subbarayudu A.I.R. 1939 
Mad. 932, (1939) 2 Mad.L.J. 282; 
Paramasivam v. Ramasami (1939) 
Mad. 290; 180 I.C. 406; A. I. R. 
1939 Mad. 152. 

(w) Ellis V. Emamtel (1876) 1 
Ex. Div. 157, at p. 163, Cm jfer 
Blackburn J. 
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0. 128. *10^' exceeding £400,” and M. became indebted to Z. fov £625 

and made a composition witli his crcdiloi-s foi- 8 j. 7d, in the pound, 
leaving a balance of £365 due to Z,, it was held that, a.s between 
A. and Z., A. was aititled lo deduct from that balance the amount 
of the dividend paid upon £400, the maximum of A. ’s guarantee, 
and was liable to Z. only for the difference. For the guarantee 
was on its true construction only a guarantee for £400, part of 
M.’s entire debt to Z., not a guarantee for an unknown amount 
with liability limited to £400; and, tliat being so, the dividend 
paid by M. was to be applied rateably in reduction of every pait 
of the debt, and the liability of A. on tlie part for which he had 
undertaken was diminished accordingly (:*•). In a later case, held 
to be indistinguishable from this, it was Said: ‘‘If a person 
guarantees a limited portion of a debt, all the authorities show 
that if he pays that portion he has in respect of it all the rights 
of a creditor. The question is whetlier the guarantor means ‘ I 
will be liable for £250 of the amount which A. B. shall owe you,^ 
or ‘ 1 will be liable for the amount which A. B,- shall owe you, 
subject to this limitation, that I shall not be called upon to pay 
more than £250. . . .’ It is true that a surety may enter into 
an obligation to be liable lo a limited amount for the ultimate 
balance remaining after all moneys obtainable from other sources 
have been applied in reduction of the debt.” But such an inten- 
tion ought to be clearly expressed (y). 

A surety’s liability to pay the debt is not removed by reason 
of the creditor’s omission to sue the principal debtor. The credi- 
tor is not bound to exhaust his remedy against the principal before 
suing the surety, and a suit may be maintained against the surety, 
though the principal has not been sued (a). 

Surety’s liability where original contract is void or void- 
able. — ^This section only explains the quantum of a surety’s obli- 
gation when the terms of the contract do not limit it, a» they often 
do. It does not follow, conversely, that a surety can never be liable 


(;e) Barduiell v. Lydall (1831) 7 
Bing. 489; 33 R.R. S40. 

(y) Hoison v. Bass (1871) L.R. 
6 Ch. 792, at p, 794 (Lord Hather- 
l^) ; cp- 1 Ex. Div. 168. There is> 
no qualification in the words “ if the 
aforesaid persons fail to pay the 
amopnt thereof I will pay it in ac- 
cordance with the bond”. Nandlal 
V. Suraintal A.I.R, 1932 Nag, 62; 
138 1.C, 879, 

(«) Sankana v. Virupakshapa 
(1883) 7 Bom. 146; Lachhnian v. 
Bapu (1869) 6 Bom, H. C. A, 241; 
Tptakot V. Kurusingal (1869) 4 M. 
H,C. 190; Karim, Bakhsh v. Bithul 


Das (1882) All.W.N. 132; Imyu- 
tullah V. Ratti (1886) All. W, N. 
306; Surdet Singh v, GujjSr Sitig 
(1919) P.R. 93; Depak Datt Chau~ 
dhari v. Secy, of State, 118 I. C. 
443; A.I.R. 1929 Lah. 393. A suit 
may also be maintained against the 
surety for the full amount of the 
debt where the principal debtor has 
been adjudged insolvent or gone in- 
to liquidation under the Companies' 
Act; laganmih v. Shivmrayan 
(1940) Bom. 387 ; 42 Bom. L. R. 
451; 190 I.C, 73; A.I.R. 1940 Bom. 
247. 
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when the principal debtor cannot be held liable. Thus a surety 
is not discharged fi*om liability by the mere fact that the contract 
between the principal debtor and creditor was voidable at tlie option 
of the former, and was avoided by the former. And where the 
original agreement is void, as in the case of a minor’s contract in 
India, the surety is liable as a principal debtor ; for in such a case 
the contract of the so-called surety is not a collateral, but a principal, 
contract (o). A discharge of the principal debtor by operation of 
law does not discharge the surety (6). 

In a Lahore case (c) a dispute was referred to arbitration and 
a person stood surety for any amount that would be awarded against 
one of the parties to the reference. The surety paid and sued the 
debtor for the money paid by him on the debtor's behalf. The 
reference to arbitration was illegal and void in law, but the surety 
was held entitled to recover. This decision is difficult to under- 
stand, since the supposed debtor was not, as it turned out, a 
debtor at all or liable to pay the sum which the supposed surety 
had paid for him. 

In the case of an agreement guaranteeing an employer against 
loss by the misconduct of a person employed as agent of the guaran- 
tor, the loss to be recoverable in a suit against the guarantor must 
be shown to have arisen from misconduct on the part of the agent 
in connection with the business of the agency, and to be within the 
scope of the agreement (d). 

Administration and surety bonds. — The liability of sureties 
under an administration bond does not depend on the validity or 
invalidity of the grant. Nor is the bond void merely because ad- 
ministration was obtained by misrepresentations ,of which neither' 
the Court nor the sureties were aware (e). The same principle 
applies to surety bonds passed under the Guardian and Wards 
Act (f ) . See notes to s. 20, above. 

Limitation. — This section must be read together with the 
Limitation Act, and not so as to nullify its provision limiting the 
time within which a suit must be brought after the accrual of a 


(0) Kashiba v. Shripat (1894) 19 
Bom. 697; Sohan Lai v. Puran 
Singh (1916) Punj. Rec. no. S4, p. 
16S; 35 I.C. 537; Tikki Lai v. Ko- 
malchmd (1940) Nag. 632; A.I.R. 
1940 Nag. 327. 

(6) Subramama-m v. Patcha Row- 
ther (1941) 2 M.L.J. 751; A.I.R. 
1942 Mad. 145. 

(f) Mohammad v. Abdul A.I.R. 
1939 Lah. 187. 

(d) Sri Kishen v. The Secretary 
of State for India in Council (1885) 


12 Cal. 143. This was a case on 
the construction of an undertaking 
in the nature of a “fidelit3- guaran-- 
tee” on very peculiar facts; ‘the 
Contract Act is not referred to at 
all. 

(e) Debendra Nath Dull v. Ad- 
ministrator-General of Bengal (1906) 
33 Cal. 713; (1908) 35 Cal. 955; L. 
R. 35 I.A. 109 (P.C.). 

(/) Sarat Chandra Roy v. Rajo- 
ni MoJran Roy (1908) 12 C. W. N. 
481. 


. 128 
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Ss. cause of action. ' The payment of interest, therefore, by a debtor 
128, 129, before the expiration of the period of limitation does not give a 
fresh starting point for limitation against the surety under s, 20 
of tlie Limitation Act even in the absence of a prohibition by tlie 
surety against the payment of interest by the debtor on his ac- 
count. Payment of interest by the debtor could not be regarded 
as made by 'a person liable to pay the surety’s debt, nor can the 
surety be, for the purpose of that section, considered tlie agent of 
the principal duly authorised to pay tlie interest (g). “The fact 
that the interest was paid with the laiowledge and consent of the 
surely and even at his request, makes no ‘difference unless the cir- 
cumstances could be said to render the payment one on behalf of 
the surety ’’ (A). 

See also the commentary on s. 134, below. 

120. A. guarantee which ex- 
to a series of transactions is 
called a “ continuing guarantee.” 

Illustrations. 

(a) A., ill consideration that B. will employ C. in collecting the rent of 
. B.’s zaniindari, promises B. to be responsible, to the amount of 5,000 rupees, 

for tile due collection and payment by C. of those rents. This is a continu- 
ing guarantee. [See Durga Pnya Chowdhury v. Durga Pada Roy (1927) 
55 Cal, 154; 109 I.C. 752; A.I.R. 1928 Cal. 204, where this illustration is 
relied on, ] 

(b) A. guarantees payment to B., a tea-dealer, to the amount of flOO, 
for any tea he may from time to time supply to C. B. supplies C. with tea 
to above the value of £100, and C. pays B. for it. Afterwards B, .supplies 
C. with tea to the value of £200. C, fails to pay. The guarantee given by 
A. was a continuing guarantee, and he is accordingly liable to B. to the ex- 
tent of £100. [Facts simplified from Wood v. Priestner (1867) L.R. 2 Ehc, 
•66,282.] 

(c) A. guarantees payment to B. of the price of five sacks of flour 
to be delivered by B. to C. and to be paid for in a month, B. delivers five 
■sacks to C, C. pays for them. Afterwards B. delivers four sacks to C., 
which C. does not pay for. The guarantee given by A. was not a continu- 
ing guarantee, and accordingly he is not liable for the price of the four sacks. 
[Kay V, Groves (1829) 6 Bing. 276.] 


Continuing guarantee. — ^Whether in a particular case a 
•guarantee is continuing or not is a question of the intention of the 
parties, ‘ ‘ as expressed by the language they have employed, under- 
standing it fairly in the sense in which it is used; and this in- 
tention is best’ ascertained by looking to the relative position of the 
parties at the time the instrument is written ” (i). Surrounding 
• circumstances must be looked to ** to see what was the subj ect- 

' (ff) Gopal Dap v. Gopal Bin Somt (1917) 44 Cal, 978, at p. 993 ; 39 I.C. 
(1903) 28 Bom. 248. . 705. 

(/t) Brajendra Kishore v. Hindus- (*) Bovill C.J., Coles v. Pack 
Jan Co-operatvoe Insurance Societv .n869'i L.R .5 r.P 6S at n 70 
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matter which the parties had in their contemplation when the 8$, 
guarantee was given” (j). A guarantee in this form: “I, M., 129,130. 
will be answerable for £50 sterling that Y., butcher, may buy of H.,” 
was held to be a continuing guarantee to the extent of £50 when 
it appeared from the circumstances that the parties contemplated 
a continuing supply of stock to Y. in the way of his trade. The 
Court has power “ not to alter the language, but to fill up the in- 
strument where it is silent, and to apply it to the subject-matter 
to which the parties intended it to be applied ” (k). In con- 
struing the language of the parties the whole of their expressions 
must be looked to, not merely the operative words. Thus the 
following words were held to show that a guarantee, which other- 
wise might have been ceJnfined to a single transaction, was intended 
to be continuing: ” Having every confidence in him, he has but to 
cdll upon us for a cheque and have it with pleasure for any ac- 
count he may have with you; and when to the contrary we will 
write you” (/). 

B. became surety under bond to Government for the treasurer 
of a collectorate. The collector yearly examined the accounts and 
struck a balance which he certified to be correct. B. on each occa- 
sion executed a new bond, but the old bonds wex*e not cancelled or 
given up. On subsequent inquiry, the treasurer was discovered to 
have embezzled moneys during each year. It was held that, on 
such discoveries being made, B. was still liable under the old 
bonds, thei’e having been no novation (m). 

A guarantee of the fidelity of a person appointed to a place of 
trust in a- bank is not a continuing guarantee («). Nor is a guaran- 
tee for the payment by instalments of a sum certain within a 
definite time (o). 

1 30- ^ continuing guarantee may at any time 

Revocation of con- revoked by the surety, as to future 
tinning guarantee transactions, by notice to the creditor. * 

IlhistraHons ^ 

(a) A, in consideration of B.’s discounting, at A.’s request, bills*of* 
exchange for C., guarantees to B,, for twelve months, the due payment of 
all such bills to the extent of 5,000 rupees. B. discounts bills for C, to the 
extent of 2,000 rupees. Afterwards, at the end of three months, A. revokes 


(;') Willes J., Heffield v. Meadows 
<1869) L.R. 4 C.P. 59,5, at p, 599. 

(A) 76, and per Montague Smith 
J., at p. 601. 

(/) Nottingham Hide Co. y. Bot- 
fWH (1873) L.R. 8 C.P. 694; Cf 
Wali Mufmmiad v. Ganpat (1930) 
52 All. 1014; 132 I.C. 813; A.I.R. 
1931 All. 243. 

(«) Zro/o Banskidhar v. Gover»‘- 
57 


ment of Bengal (1872) 9 B. L, R. 
364; 14 M. T, A. 86. 

(«) Sen v. Bank of Bengal (1920) 
47 I. A, 164; 58 1. C, 1; quaere, 
whether in ‘the particular case there 
was any guarantee at all, see 47 I. 
A, 164, at p. 170. 

(o) Bhagvandds v. Secy, of State 
A.I.R. 1926 Bofti. 465; 28 B.L.R, 
662 ; 96 I.C. 248. 
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S. ISO. guaraiitee. This revocation discharges A. /loiii all liahilily to B. for any 
subsequent discount. But A. is liable to B. for the 2,000 rupees on default 
of C. 

(b) A. guarantees to B. to tlic extent of 10,000 inpces, tlmt C. shall 
pay all the billh that B. shall draw upon him. B. draws upon C. C. accepts 
the bill. A. gives notice of revocation. C. dishonours the hill at maturity. 
A. is liable upon his guarantee. 


Future transactions. — ^The words “future transactions “ must 
be taken to imply that the operation of this section is confined to cases 
where a series of distinct and separate transactions is contemplated. 

It is otherwise in the case of an entire consideration. “ Where a 
continuing relationship is constiluted on the faith of a guarantee . - 
. . the guarantee cannot be annulled during the continuance of tliat 
relationship ’’ ; and as the surety could not determine it himself by 
notice, so his death does not relieve his estate from, liability ; the 
nature of the transaction implies a contract to the contrary under 
s. 131. The father of a person admitted as an underwriting mem- 
ber of Lloyd’s (a position from which he could not be removed ex- 
cept for certain causes specified in the rules of the association) gave 
a gpiarantee to Lloyd’s " for all his 'engagements in that capacity ’’ ; 
it was held tliat the guarantee was not confined to transactions within 
the society, that it was not revocable while tlae son continued to be an 
underwriting member, and that the guarantor’s death did not revoke 
it (/>). 

But a material change in what vte may call tlie guaranteed situa- 
tion may justify a revocation. Thus, in the common case of a con- 
tinuing guarantee for a servant’s honesty, proved dishonesty on the 
servant’s part entitles the surely to sAy: “ After this you must employ 
such a man, if you will, at your own peril” (g). ’ 

Illustration (a) was evidently founded on the case, fairly recent at 
the time, of Offord v. Davies (r). The truth is, as the judgment of 
the Court explains, that A.’s guarantee is in such circumstances 
nothing buPan offer until B. has acted upon it by discoimting a bill ; 
for, if B. does not promise to discount C.’s bills, there is no im- 
mediate legal detriment to B. When B. does discount a bill, A.’& 
offer becomes a promise to that extent, and so from time to time. 
The standing offer is, therefore, revocable by A. at any time. “ This 
promise by itself creates no obli^tion. It is in effect conditioned 

V - 

(p) Lloyd's V. Harper (1880) 16 The last-mentioned case, turning as 
Ch. D. 290 (Fry J.) (see his state- it does partly on the peculiar rules 
iptint o£ the principle at p. 306, qho- as to instruments under seal, is not 
ted above), and C.A. ’ in itself of much value for Indian i 

(g) Philips Y. •Poxall (1872) Ls purposes. ' 

R. 7 Q.B. 666, 677, 681, following (r) (1862) 12 C.B.N.S.^748; 133 
on this point a dictum in Burgess v. R.R. 491; Finch, Sel. Ca. 87; ^ 
Esfe (1872) L.R. 13 Eq. 450, at p, see the judgment of Baiggallay L> 
458; but fliis is not flie wily .ground J. in Morrell v, CowaA (1877) 7 
for the decision. Sefe s 139, beldw. Ch. D. 151, at' pi 154. ’ ‘ ' 
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to be binding if the plaintiff acts upon it, either to the benefit of the S. 130. 
defendant, or to the detriment of himself. But, until the condi- 
tion has been at least in part fulfilled, the defendants have the power 
of revoking' it. , . . We consider each discount as a separate tran- 
saction, creating a liability on the defendant till it is repaid, and, after ' 
repayment, leaving the promise to have the same operation that it 
had before any discount was made, and no more.” Accordingly we 
have here to do not with any peculiar feature in the relations of * 

principal and surety, but with an application of the general Common 
Law doctrine of consideration. 

Notice. — ^The mere denial of liability by the surety in a pre- 
vious suit instituted by the creditor against him and the principal 
does not operate as a notice under this section (s ) . 

Sureties for guardians and administrators.— The High 
Court of Bombay (f) holds that this section does not apply to a 
surety bond required by the Court on the appointment of a guar- 
dian of the property of a minor. The surety in that case applied to 
the Court to be released from his obligation as such on accoimt of 
the guardian’s maladministration of the minor's estate, but the 
Court refused the application, stating that ” the very object of re- 
quii'ing such security was to guai-antee the minor against such mis- 
conduct or mismanagement on tlie part of the guardian.” The 
Calcutta High Court, however, has held that this section applies 
to a surety bond passed under the Probate and Administration Act, 

1881 (see now the Indian Succession Act, 1925) and that a surety 
for the administrator of an estate can as to future transactions, by 
giving notice, be released from his obligation as surety on account 
of maladministration of the estate by the administrator (u). As 
to the Bombaj case it was said that, though it was similar in prin- 
ciple, the surety there had a remedy inasmuch as he might have 
applied to the Court as the next friend of the minor for the dis- 
charge of the guardian, while in the Calcutta case the surety was 
absolutely without remedy, for, being neither a legatee nor a cre- 
ditor, he could not take any steps to protect either the estate or 
himself by instituting administration proceedings. On the other 
hand the Madras High Court has held, following the principle of 
the Bombay decision, that this section does not apply to surety bonds 
passed qnder the Probate and Administration Act. (See now the 
Indian Succession Act, 1924.) “If the section applies, the 'credi- 
tor ’ would presumably be the obligee under the boni i.e., the Judge 
or Registrar, and the surety could, without any action or any other 
legal proceeding, put an end to his liability by giving notice to the 
Judge or Registrar. This is contrary to established practice and 


(j) Bhikabhaiv, Bai Bhuri (1903) das (1894) 19 Bom. 24S. 

27 Bom. 418. ' («) Baj Narain v. Pul Kuman 

(f) Bai Sojni v. Chokshi Ishvar- Devi (1901) 29 Cal. 68. 
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130, 131. 


might, lead to great inconvenience " (w) . However this may be, a 
surety accepted by tlie Court for a receiver appointed under a mort- 
gage decree cannot discharge himself by notice to the decree-holder 
given without the consent of the Court (w) . 


1 S 1 . The death of the stu'ety operates, in the 

absence of any contract to the contrary, 

Revocation of con- ^ revocation 0 C a continuing guar- 
tinuing guarantee by . < r ° ” 

surety’s death. antee, SO far as regards future trans- 

actions. 


“ Contract to the contrary.” — ^The English rule appears to be 
that where there is a guarantee subject to f evocation by notice, and 
the surely dies without having revoked it, notice of his death to the 
creditor (or at all events of his death leaving a will) operates as a 
revocation (x). But this does not govern the construction of the 
present section (y). An express provision that a guarantor or his 
representatives may determine the guarantee by notice is an example 
of such a contract to the contrary as this section contemplates; in 
such a case mere notice of the death will not be enough (s). 

It is by no means clear that the present section states the rule 
rather than an exception ; at any rale, the "contract to the contrary ” 
need not be in express terms. 

Where A. guaranteed payment of i-ent to a lessor, and B. in 
turn promised A. to be responsible for all rent that might not be 
paid by the lessee, and which he might under his guarantee become 
liable to pay, it was held that, assuming that the latter transaction 
was a continuing guarantee, it was not revoked by B.’s death, and 
that B.’s representative was liable to A. for rent paid by A. to the 
lessor after B.’s death on failure of the lessee to pay the same (o). 

(v) StibroyaChettyy, Ragammall further consideration by Bowen J. 
(1W5) 28 Mad. 161, relying princi- See, however, [189S] 1 Ch. 573, at p. 
pally on Re Stark (1866) L.R. 1 P. 577, and per Cotton, L.J., Beckett v. 
& M. 76, to which it was observed Addyman (1882) 9 Q.B.D. 783, at 
the attention of the Calcutta Court p. 792. 

was Jiot drawn. In the Calcutta (y) Durga Priya Chowdhttry v. 
case the surety proceeded by air op-. ^ Durga •"Padar-Roy (1927) 55 Cal. 
■■ ■ ■ ■ • •• 154, at P.-1S9; 109 I.C. 752; A.I.R. 

1928 Cal. 204. 

(«) Re Silvester [1895] 1 Ch. 
573. For earlier and more or less 
conflicting authorities in courts of 
law and equity see Bradbury v. Mor- 
gm (1862) 1 H. & C. 249; Plarriss 
Y. Fawcett (1873) L.R. 8 (3i. 866; 
Muhammad Ubed-Ullah y. Muham- 
mad Jnsha Allah Khan (1920) 43 
All. 132; 61 I.C. 138. 

(o) GopiU Singh v. Bhawani Pra- 
sad (1888) 10 All. 531. 


plication in the probate proceedings, 
and in the Madras case a regular 
suit The Madras Court said that 
the surety was not entitled to relief 
in either case. 

(w) Mahomed AH Manoojeie v. 
Howeson Bros. (1925) 30 C.W.N. 
266; 98 I.C. 506; A.I.R, 1926 P. 
C. 32. Cf. Narayanan v. Kunkathayi 
Amtea 1940 Mad. 730; 

(1940) 1 Mad.L.J. 939; 191 I. C. 


(x) Coutthart v. Clementson 
(1879) 5 Q.B.D. 42, judgment on 
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Compare s. 208, below, as lo the determination of an agent’s 
authority. 

1S2 Where two persons contract with a third 
person to undertake a certain liability, 
persMis‘Sini2iiy7a- ^Iso contract with each other that 
bie, not affected by one of them shall be liable only on the 
S®tha“on?^Than ‘d^-fault of the Other, the diird person 
be surety on ano- not being a party to such contract, the 
ther’s default. liability of eadi of such two persons lo 

the third person under the first contract is not affected by 
the existence of the ''second contract, although such third 
person may have been aware of its existence. 

Illustration 

A. and B. malce a joint and several pionubsoiy note to C A. mates it 
in fact, as surety for* B., and C. knows this at the time when the note is made 
The fact that A., to the loiowledge of C., made the note as smety for B., is 
no answer to a suit by C. against A. upon the note. 


Joint debtors and suretyship. — ^This rule is elementary so far 
as it goes; but it is material to observe that it does not extend 
beyond its literal terms. Where one of two joint debtors is, to 
the knowledge of the creditor, in fact a surely "for the other as 
between themselves, his immediate liability to the creditor is not 
qualified, but he is entitled to the rights of a surety under the fol- 
lowing sections : 133, 134, 135. " When two or more persons bound 
as full debtors arrange, either at the lime when the debt was con- 
tracted or subsequently, that inter se one of them shall only be 
liable as a surety, the creditor after he has notice of the arrange- 
ment must do nothing tn prejudice the interests of the surety in 
any question with his co-debtors. That appears lo me to be the 
law as settled by the judgments of this House in Oaktiey v. Pas- 
heller (b) and Overend, Gurney & Co, v. Oriental Financud 
Corporation ” (r). This includes the case where one member of 
a firm retires and another continues the business and agrees to 
indemnify the outgoing partner: there the retired partner has the 
rights of surety (as to discharge by givii^ time and the like) as 
against a creditor having notice of .^Ihe dissolution and its 
terms (d). 


(b) (1836) 4 a. & F. 207 ; 42 R Q.B.D. S36, Oakeley v. Pashelhr 
R. 1 was not rightly understood. See per 

(r) (1874) L.R. 7 H.L. 348; per Lord Herschell, [1894] A.C. S86, at 
Lord Watson, Rouse v. Bradford p. S91. 

Banking Co. [1894] A C. 586, at p (d) Goldfarb v. Bartlett [1920] 1 
598. In Swire v. Redman (1876) 1 FC.B. 639. 


Ss. 

131 , 132 . 
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There need not be any assent by the creditor, much less a new ' 
ag\-eement to accept the secondary debtor in the relation of 
surety (e). 

Tn two Indian cases, both decided under the English law, the 
opinion was expressed that if the creditor, with knowledge of the 
contract between the co-debtors, docs any of the acts specified in 
ss. 133, 134 or 135, the legal consequence of which is the discharge 
of the surety, the debtor, who is in fact a surety, will thereby be 
discharged from liability (/). 

The provisions of this section do not apply where the liability 
undertaken is not the same. A party who accepts bills of ex- 
change for the accommodation of another is not precluded by this 
section from pleading that he was an accommodation acceptor only. 
The liability undertaken by the acceptor and drawer of a bill is 
in no sense a joint liability, and though they each contract to pay 
the same sum of money, Aey contract severally in different ways, 
and subject to different conditions (gr). See Negotiable Instru- 
ments Act, 1881, ss. 37, 38. 

1 33 . Any variance, made without the surety’s 
consent in the terms of the contract 
Discharge of surety between ihe principal [debtorl (h) and 
of contract. creditor, discharges the surety as 

to transactions stibsequent to the vari- 
ance. 

JUusirations. 

(a) A. becomes surety to C. for B.’s cond\ict as a manager in C.’.s 
hank. Afterwards, B. and C. contract, without A.’s consent, that B.’s 
salary shall be raised, and that he shall become liable for one-fourth of the 
losses -on overdrafts. B. allows a customer to overdraw, and the bank 
loses a sum of money. A. is discharged from his suretyship by the variance 
made without his consent, and is not liable to msJte good this loss. [Bomr 
V. Macdonald (18S0) 3 H.L.C. 226; 88R.R. 60.] 

(b) A, guarantees C. against the misconduct of B. in an office to 
which B. is appointed by C, and of which the duties are defined by an Act 
of the Legislature. By a subsequent Act the nature of tlie office is mate- 
rially altered. Afterwards, B. misconducts himself. A. is discliarged by 
the change from future liability under his guarantee, though the misconduct 
of B. is in respect of a duty not affected by the later Act. [Orwafd v. 
Mayor of Berwick (1856) 5 H.L.C. 856 (the rule of law was undisputed, 
and the only question considered was whether there had been a material 


J^e) Wythes v. Labouchere (1858) 
3 De G. & J. 593, 599; 121 R.R. 238, 
242. 

(/) See Punchatvm Gkose v. Daly 
(1875) 15 B.L.R. 331 (the judg- 
ment refers at its very end to s. 132 
of the Act) ; Harjiban Das v. Bhag- 
wan Das (1871) 7 B.L.R. S3S. 


(g)- “Pogose v. Bank of Bernal 
(1877) 3 Cal. 174, at p. 184. Cp. 
Overend, Gurney & Co, v. Oriental 
Pinmcial Corporation (1874) L. R. 
7 H.L. 348. 

(A) The word "debtor" was in- 
serted by the Repealing and Amend- 
ing Act, 1917, 8. 2 and Schedule I. 
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altetation in the office) ; Pybus v. (?i86 (1856) 6 E. & B. P02, 911, also treat- S«,.133. 
ing the rule as settled.] 

I (c) C. agrees to appoint B, as his clerk to sell goods at a yearly salary, 
upon A.’s hecoming surety to C. for B.'s duly accounting for moneys re- 
ceived by hiln as such clerk. Afterwards, without A.’s knowledge or con- 
sem, C. and B. agree that B. should be paid by a commission on the goods 
sold by him <'and not by a fixed salary. A. is not liable for subsequent 
misconduct of B,‘ 

(d) A. gives to C. a continuing guarantee to the extent of 3,000 rupees 
any oil supplied by C. to B. on credit. Afterwards B. becomes em- 
barrassed, and, without the knowledge of A., B. and C. contract that C. 
shall continue to supply B. with oil for ready money, and that the payment 
shall be applied to the then existing debts between B. and C., A, is not 
liable on his guarantee iot any gqods supplied after this new anangement. 

(e) C. contracts to le*>d B. 5,000. rupees on the 1st March. A. guaran- 
tees repayment. C. pays the 5,000 rupees to B. on the 1st January. A. is 
discliarged from his liability, as the contract has been varied inasmuch as 
C. might sue B. for -the money before tiie 1st March. [Bonser v. Cox 
(1841-44) 4 Beav. 379 ; 6 Beav. 110; SS R. R. 113.] 

t 


Variation of contract between creditor and principal. — 
This is a rule of long standing, thus expressed by Lord Cottenhain : 

“ Any variance in tbe agreement to which the surety has subscribed, 
which is made without the surety’s knowledge or consent, which 
may prejudice him, or which may amount to a substitution of a 
new agreement for a former agreement, even though the original 
agreement may, notwithstanding such variance, be substantially per- 
formed, will discharge the surety *’ (i). 

Again, it was laid down a generation later by the Privy Council : 
“ A long series of cases has decided that a surety is discharged 
hy tlie creditor dealing with the principal or with a co-surety in 
a manner at variance with the contract the performance of which 
the surety has guaranteed ” (/). Moreover, as the case now cited 
shows, the more special provisions of the two following sections’ 
arc deductions from the same prjndple. 

" The party who is surety for another for the performance 
of an engagement can only be called upon to guarantee the per- 
formance of that engagement when the engagement is carried into 
complete, literal, and strict effect. . . . He enters into a particular 
and specific contract, and that contract alone he is bound* to per- 
form ” (^). 

The only qualification (for it is not an exception) to the 
generality of the rule is that, where a guarantee is for the per- 
formanca of several and distinct contracts or duties, a change in 


(0 3 H.L.C. 226, at pp. 238, 239. 
The law is the same in Scotland: 
ibid, 

(J) Ward V. National Bank .of 
New Zealand (1883) 8 App. Ca. 


755, at p. 763. 

(k) Lord Lyndhurst L.C., Ban- 
ser V. Cox (1844) 13 L.J. Ch. 260; 
55 R.R. 120. 
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S, 1S8. one of those contracts or duties will not affect the surety's liability 
as to the rest ( 1 ). The intention of a “ settlement ” contract, for 
repurchase of goods by the seller from the buyer, is not that the 
original contract shall be discharged but that the two contracts shall 
stand together (ni) accordingly, a contract of resale to the vendor 
does not discharge a surety for his original contract («). A stipu- 
lation in a contract of guarantee whereby the surety purports to 
waive all his rights, legal, equitable, statutory or otherwise, which 
may be inconsistent with die guarantee, will not deprive him of 
his right to discharge under this section (o). 

A somewhat peculiar case is the following: — N. owed £3,400 
to P„ and was about to dispose of his business to a company to 
be formed. It was agreed between N. and»P. that N. should pay 
off the debt within a time named, and in the meantime transfer to 
P. shares in the company of the nominal value of £6,000, and 
redeem them at par within twelve months ; and (among other terms) 
N. ’s book debts should be collected by one V. and divided equally 
betv'een P. and a certain other creditor, P.’s share to be applied 
towards redemption of the shares above mentioned. E. guaran- 
teed the redemption of the shares. Some months later P. released 
his interest in the book debts to N. Later N. failed to deliver 
the shares, as promised. This was a variance from the original 
contract which discharged E., the surety. " The surety' at the 
time he entered into the suretyship had a right to have these book 
debts appropriated to reduce the principal debt, and that right he 
has been deprived of by the act of the creditor in releasing the 
book debts. . . . The surety is entitled to remain in the position 
in which he was at the time when the contract was entered 
into ” (p). 

"Where a company was entitled under its articles to forfeit 
shares for default in paying up unpaid instalments, and by another 
article the owners of forfeited shares were made immediately lia- 
ble for the amount of the calls due and incidental expenses with 
interest until payment, the company’s election to forfeit shares was 
held to discharge sureties who had guaranteed payment of the 


(1) Skillctt V. Fletcher (1866-67) 
L.R. 1 C-P. 217; 2 C.P. 469; Croy- 
don Gas Co, V. Dickinson (1876) 2 
C.P.D. 46. 

Cm) Vttam Chemd Saligram v. 
Jewa Mamooji (1919) 46 (lal. S34, 
at 542; S4 1.C. 28S. 

(n) Uderamv. Shivhhajan (1920) 
22 Bom.L.R. 7U; S8 I.C. 272. 

(o) Chitgnjfpi & Co, v. Vinayak 
Kashmath (1921) 45 Bom. 157; 58 
I.C. 184. Quaerti as to the sugges- 
tion there made &at nothing short 
of a specific consent to fhe particular 


variation will sulTice. 

CP) Potak V. Everett (1876) 1 Q. 
B.D. 669, per Blackburn J., at p. 
674 (where the words " to the person 
collecting them" seem to be a slip), 
per Mellor J., at p. 677. Lord Black- 
burn disliked the rule and doubted its 
wisdom (p. 674), but admitted that it 
was beyond discussion. The C.A. 
affirmed the decision of the Q.B.D. 
for the same reasons without deli- 
vering any formal judgment (p. 
678). 
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calls; for a new and more onerous obligation was imposed on the S.'isg, 
debtor, and the sureties were deprived of their right of lien on 
the shares (g). 

Attempts have been made to confine the rule to the cases 
where the variance materially affects the surety’s interest, and to 
treat it as a question in each case whether the change is material 
for this purpose. Only one reported case appears to' countenance 
this view (r) , and it* is clearly inconsistent with later and higher 
authority. There may be “ cases where it is without inquiry 
evident that the alteration is unsubstantial, or that it cannot be 
othci'wise than beneficial to the surety,” and in such cases ” the 
surety may not be discharged,” but “if it is not self-evident that 
the alteration is unsubstantial, or one wliich cannot be prejudicial 
to the surety, tlie Court will not, in an action against the surety, go 
into an inquiry as the effect of the alteration, or allow the question 
whether the surety is discharged or not to be determined by the 
finding of a jury as to the materiali^'^ of the alteration or on tlie 
question whether it is to the prejudice of the surety, but will hold, 
that in such a case the surety himself must be the sole judge whether 
nr not ho will consent to remain liable notwithstanding the altera- 
tion, and that if he has not so consented he will be discharged ” (j). 

The principle has been applied by the Court of Appeal, though with 
some reluctance in the circumstances, where several persons, being 
in fact the individual members of a private company, deposited the 
title-deeds of properties belonging to them respectively with a person 
who was practically financing the company, as security for the com- 
pany’s debts to him: this person allowed one of the depositors to 
have back her title-deeds in order to raise money for a purpose of 
her own; this was held to discharge the other depositors (f)- 
Accordingly we can see no ground for the suggestion that the 
present section goes beyond English law. 

Where by the terms of a consent decree for the payment by 
instalments of a sum of money with interest passed against certain 
defendants as principal debtors, and against other defendants, as 
sureties, it was stipulated that on default of payment of any one 
instalment the decree-holder should sell the properties of the prin- 
cipal debtors for the whole amount remaining due under the decree, 
and the liability of the sureties was limited to the deficiency, it was 
held by the Privy Council tliat the omission of the decree-holder 
to sell the properties until after several years after the first order 


(g) Re Darwen and Pearce [19271 
1 Ch. 176. 

(r) Sanderson v. Aston (1873) 
L.R. 8 Ex. 73, judgment on second 
plea. 

(j) Holme V. BrunskiU (1878) 

3 Q.B.D. 495, at p. SOS, per Cotton 
and Thesiger L.JJ., followed Bolton 
S8 


v. Salmon [1891] 2 Ch. 48, at p. 54; 
Noor Mahomed Lallam v. Dhani- 
ram, 96 I.C. 234; A.I.R. 1926 Sind 
lOS. 

(t) Smith V. Wood [1929] 1 Ch. 
14. The "substantial question was 
whether the depositors were co-sure- 
ties at all. 
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S. 133. for sale for the purpose of increasing the interest payable to him 
under the deci-ee discharged the sureties to the extent of the interest 
lhat had accrued due after the date of that order (m). The judg- 
ment proceeded on the ground that the conduct of the decree-holder 
in delaying the sale has the result of “ laying an additional burden 
upon the sureties.” 

A. becomes surety to C. for payment of rent by B. under a 
lease. Afterwards B. and C. contract, without A.'s consent, that 
B. will pay rent at a higher rate. A. is discharged from his surety- 
ship in respect of arrears of rent accruing subsequent to such 
variance («). 

A. owes Rs. 1,300 to B. C. afterwards requests B. to forbear 
to sue A. for a week, and deposits Rs. 1,300 with B. as security. 
R. agrees to forbear as requested. A. fails to pay within a weelc. 
B. afterwards obtains from A. a promissory note payable on 
demand for Rs. 1,800. C. is discharged from the suretyship, and 
is entitled to recover back his deposit from B. (w ) . Where a tax 
collector’s son was allowed to collect the lax and misappropriated 
the moneys, the collector’s surety was discharged {.v). A surety 
for a partner was held to be discharged where the partners had 
extended the business and increased its capital thus making the 
partner for whom the surety stood guarantee liable for greater 
losses than was contemplated at the date of the bond (y). 

An attempted variance which is inoperative, as being against 
the local law applicable as between the creditor and the principal 
debtor, will not discharge the surety. A Canadian banker's loan 
and interest were guaranteed ; the bank increased the rate of interest 
from 7 to 8 per cent., 7 per cent, being the highest the bank could 
legally charge in Canada; the guarantors remained bound for 
principal and lawful interest (ar). 

In a case on appeal from the Supreme Court of New Zealand 
the judgment of the Privy Council (a) summed up the doctrine in 


(«) Ramanutid v. Chowdhry 
Soonder Naram (1878) 4 Cal. 331. 

(w) Kkatun Bibi v. Abdullah 
(1880) 3 All, 9. Where the tiling 
guaranteed is not the payment of 
rent, but something collateral to be 
due by the tenant, e.g., redelivery of 
farm stock in good condition at the 
end of the term, a variation of the 
terms of the tenancy may discharge 
the surety even though it actually 
diminishes the rent payable: Holme 
V. Bnmm (1877) 3 Q.B.D. 49S. 

(w) Creel v. Seth and Seth (1887) 
AIKW.N. 136. ' 

(.*■) H. Pin Seiu v. Paungde 
Municipality A.I.R, 1938 Rang. 
' 126; 177 l.C. 7S. 


(y) Jowand Singh v. Tirath Ram 
A.I.R, 1939 Lah. 193; 183 I, C. 
740. 

(s) Egbert v. National Crown 
Bank 11918J A.C. 903. But it is 
for the promisee to show perform- 
ance of the contract before he can 
hold the promisor to his promise, and 
therefore even though an attempted 
variance is invalid in law, the gua- 
rantor will not be held liable if the 
promisee has failed to perform the 
origin^ contract; Pratapswg v. 
Keshavlal (1934) 62 I. A. 23; 59 
Bom. 180; 153 l.C. 700; A. I. R. 
1935 P.C. 21. 

(a) Delivered by Sir R. Collier, 
afterwards Lord Monkswell. 
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•connection with its principal applications. It is thought useful to S. 133. 
quote this statement as a whole, although it involves the repetition 
of one or two references already given : 

" In pursuance of this* principle, it has been held that a surety ij dis- 
charged by giving time to the principal, even though the surety may not 
be injured, and may even be benefited thereby. The reason of this rule is 
thus given by Lord Eldon in the case of Samuell v. Howarth (b). ‘The 
surety is discharged for this reason, because the creditor in so giving time to 
the surety has put it out of the power of the surety to consider whether he 
will have recourse to his remedy against the principal or not. ... It has 
been truly stated that the renewal of bills might have been for the benefit 
of the surety, but the law has said that the surety shall be the judge of that 
.... The creditor has no right, it is against the faith of his contract, to 
give time to the principal, even though manifestly for the benefit of the 
surety, without the consent of the surety.’ 

"A recent decision of the Court of Appeal, in Holme v. BnmskUl (c), 
is based on the .same principle. The defendant gave the plaintiff a bond 
that the tenant of his farm should on the expimtion of his tenancy redeliver 
a flock of sheep on the farm in good order and condition. By an agree- / 
raent between the plaintiff and the tenant the tenant gave up a 
field on the farm, and held the remainder at a reduced rental. The jury, 
at the trial, having found that the surety was not prejudiced by this agree- 
ment, it was held by Lord Justices Cotton and Thesiger (Lord Justice Brett 
•dissenting) that, notwithstanding the finding of the jury, the surety was 
released. 

"Lord Justice Colton observes; ‘The true rule, in my opinion, is that 
if there is any agreement between the principals witli reference to the 
contract guaranteed, the surety ought to be consulted, and that if he has 
not consented to the alteration, although in cases where it is without in- 
quiry evident that the, alteration is unsubstantial, and one which cannot be 
prejudicial to the surety, the surety may not be discharged, yet that if it 
is not self-evident that the alteration is unsubstantial, or one that cannot 
be prejudicial to the surety, the Court will not, in an action against the 
surety, go into an inquiry into the effect of the alteration.’ The ratio deci- 
dendi is thus stated : ‘ The plaintiff attempts to substitute for the contract 
'that the flock shall be given up in good condition with the farm as then de- 
mised a contract that it should be delivered up m likccondition with a farm 
of different extent. . . . The surety ought to have been aslced to decide 
whether he would assent to the variation. He never did assent, and in ray 
opinion was discharged from liability.’ To the same effect is Polak v. 

Evefett (d), where, there being a stipulation that half the book debts of 
the debtor should, under certain circumstances, be made over to the credi- 
tor, he released the book debts, and accepted in lieu thereof a supposed 
■equi-valent. The ground of the decision is thus stated by Quain J. : ‘The 
contract* of the surety should not be altered without his- consent, and the 
creditor should not undertake to alter the contract and then say, “ Although 
the contract has been altered, and I have put it out of my power to carry 
it out by a voluntary act, I now offer you an equivalent’”” (e). 


(6) (1817) 3 Mer. 272; 17 R.R. (e) Ward v. National Bank of 
81. New Zealand (1883) 8 App. -Ca. 

(c) 3Q.B.D. 49S. ■ 7SS,atp. 763. 

id) (1877) 1 Q.B.D. 669. 
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S. 134. -j 34 . The surety is dischargocl by any contract 

between the creditor and the principal 
by^'SeaT °or'’“dy- debtor, by which the principal debtor 
charge of principal jg released, 01 ' by any act or omission 
of the creditor, the legal consequence 
of which is the discharge of the principal debtor. 

Ilhisirations. 

(a) A. gives a guarantee to C. for goods to be supplied by C, to B. C. 
supplies goods to B., and afterwards B. becomes enibarra.ssed and contracts 
with his creditors (including C.) to assign to them his property in considera- 
tion of their releasing him from their demands. Here B. is released from 
his debt by the contact with C., and A. is discharged from his suretyship. 

(b) A. contracts with B. to grow a crop of indigo on A.’s land and 
to ddiver it to B. at a fixed rale, and C. guarantees A.'s performance of 
this contract. B. diverts a stream of water which is necessai-y for irriga- 
tion of A.’s land, and thereby prevents him from raising the indigo. C. 
is no longer liable on his guarantee. 

(c) A. contracts with B. for a fixed price to build a house for B. with- ' 
in a stipulated time, B. supplsring the necessary timber. C. guarantees A.’s 
performance of the contract. B. omits to supply the timber. C. is dis- 
charged from his suretyship. 


Creditor's discharge of principal debtor. — "The law upon 
this subject i.s clear and well settled. Tf the creditor, without the 
consent of the surety, by his own act destroy the debt, or derogate 
from the power which the law confers upon the surety to recover 
it against the debtor in case he shall have paid it to the creditor, 
the surety is discharged ” (/). 

But it is to be observed, with regard both to this and to the 
following section, that if the creditor expressly reserves his reme- 
dies against the surety, or generally his securities and remedies 
against persons other than the principal debtor, the surety is not 
discharged. In England this is as well settled as the main rule; 
and it is really quite consistent with the terms of the present 
section. For the reason of the doctrine is that a nominal release 
of the debtor, subject to a reservation of securities, is not a release 
destroying tlie debt, but operates only as a covenant not to sue the 
principal debtor, who remains, however, liable to 'indemnify the 
surety (p). The surety’s right to indemnity against tlie principal 
debtor is a necessary result of such a reservation (h). Like 
effects may be produced without an express reservation, "Where 


(f) Kelly C. B,, in Cragoe v. 
Jones (1873) L.R, 8 Ex. 81, at p. 
82, 

(m) Bateson v. Gosling (1871) L. 
R.. 7 C, P. 9, where former autho- 
rities are critically reviewed by Wil- 
les J., Green V. Wynn (18®) L.R. 


4 Ch. 204; following Webb v. He- 
witt (1857) 3 K. & J. 438, 442; 
Mnrugappa Mudaliar v, Mtmtswanti 
Mudali (1919) 38 M.L.J. 131; 54' 
I.C. 758. 

(A) Close V. Close (1853 ) 4 D- 
M.G. 176, atp. 185. 
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the whole debt has not been discharged, but the debt as to part S. 134. 
remains tmdischarged, but the principal debtor cannot be pursue 1 
b)' the creditor for the balance, the surety may by apt words be 
left liable although the principal debtor has as regards such balance 
been released as between himself and the creditor." In the case 
referred to the- surety had executed mortgages to a bank to secure 
the overdraft of a firm composed of his own two sons, and each 
deed contained a declaration that the bank might " without affect- 
ing their rights herein ” compound or make arrangements with the 
debtors. Under a scheme of arrangement made by the debtors 
with their creditors, including the bdnk, the Court of Appeal held 
that the mortgage security was released only for a tertmn portion 
of the debt as to which there was an express and complete substi- 
tution of a new security (i). A creditor, without ceasing to hold 
the principal debtor liable, prefers to sue the more solvent of two 
sureties for the debt : this, still .more obviously, does not discharge 
the other surety (/). 

But vrherc there is a final and full release of the principal 
debtor by a complete novation or otherwise, " the remedy against 
the surely is gone because the debt is extinguished, and where such 
actual i-clease is given no right can be reserved because the debt 
is satisfied, and no right of recourse remains when the debt is' gone." 
Acceptance of a new debtor instead of the old one puls an end to 
the liability of a surety for the old debt ^k). 

The importance of the English doctrine as to reservation of 
rights is, however, considerably diminished by the operation of 
s. 138 (infra) ‘ 

Discharge by operation of law. — ^A discharge of the principal 
debtor in bankruptcy does not operate as' a discharge of the 
sureties (/) . 

“ Act or omission of the creditor.” — ^The acts or omissions 
contemplated by this section may be those referred to in ss. 39, S3, 

54, 65, 63, and 67 (ante). The facts of illustration (c) to this 
section are similar to those of illustration (b) to s. 54. If the 
principal debtor is discharged from his obligation by .reason of 
any acts or omissions specified in those sections, the liability of the 
surety will determine. ' But the act or omission must be one of 


(i) Perry v. Nat. Prov. Bank of 
England [1910] 1 Ch. 464, per Duck- 
ley L.J., at p. 478, distinguishing the 
Commercial' Bank of Tasmania's 
case (infra, note (k)) . 

(j) Bhagvandas v. Secy, of 
State (1926) 28 B.L.R 662; 96 I. 
C. 248; A.I.R. 1926 Bom. 465. 

(k) Commercial Bank of Tasmor 
nia V. Jones [1893] A.C. 313, at p. 


316. 

(/) Monce v. .Simla Bank Corpo- 
ration (1878) Pimj. Rec. nn._2; 
Jagaimath y. Shivnarayan (IWO) 
Bom. 387 ; 42 Bom.L.R. 4S1 ; 190 1. 
C. 73; A.I.R. 1940 Bom. 247, where 
the English authorities are cited. See 
also Anand Singh v. Collector of 
Bijnor A.I.R. 1932 All. 610; 
(1932) All.L.J. 868. 
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S. 134. which the legal consequence is the discharge of the principal debtor. 

The mere omission, therefore, of a creditor, in a suit by him against 
a principal debtor and a surety, to effect service of summons on 
the principal debtor, does not discharge the surety, for the principal 
debtor is not thereby discharged from liability to the creditor. The 
only consequence of such an omission is to enable the Court to 
dismiss the suit as against the prmcipal debtor after the expiration 
of one year under s. 99a of the Code of Civil Procedure, 1882 [now 
Code of 1908, O. 9, r. S | ; but the plaintiff would still be at liberty 
to bring a fresh suit against the principal debtor under the provi- 
sions of that section (»n). The same principle applies where the 
suit against the principal debtor has abated on his death during the 
pendency of the suit («). r 

Creditor’s omission to sue principal within limitation, 
period. — ^The question whetlier a surety is discharged when a cre- 
ditor allows his remedy against the principal debtor to become barred 
by limitation may be considered at this stage. On this point there 
have been two opposite views taken by the Indian High Courts ; the 
majority however holding that the surely is not in such circumstances 
discharged (o). The conflict arises in great part from the provi-' 
sions of s. 137 {infra), and especially the words “ mere for- 
bearance ” occurring in that section. It was conceded by the 
Bombay and Calcutta High Courts, that, if s. 134 stood alone, the 
omission of a creditor to sue the principal debtor within the period 
of limitation would discharge the ' surety under that section, as 
having the legal consequence of discharging the principal debtor; 
but the Madras High Court relied on the well-known distinction 
between the barring of the remedy by action (which is consistent 
with the debtor not being iffscharged for other purposes) and the 
complete extinction of a debt. It is also thought, in England that 
omission of the creditor to sue within the period of limitation does 


(m) Mahant Singh v. U Ba Yi 
(1939) 66 I.A. 198; 41 Bom.L.R. 
742; 181 I.C. 1; A.I.R. 1939 P.C. 
110; Shaik Alii v. Mahomed (1889) 
14 Born. 267; Nathabhai v. Ranchod- 
lai (1915) 39 Bom. 52; 27 I.C. 165; 
Kanahai MUsir v. Sukananan (1937) 
14 Rang. 594; 168 I.C. 815; A.I.R. 
1937 Rang. 72; Mallappa Sanna v. 
Sidramappa A.I.R. 1937 Mad. SOI; 
(1937) 1 Miid.LJ. 469; 169 I. C. 
679. 

•(*) NurDiny, Allah Diita (1932) 
13 Lah, 817 j 138 I.C. 305; A.I.R, 
.1932 Lah. 419. 

'(o) Hajarintal v. Krishnarav 
(1881) 5'Botn. 647; Sankmtay, Vi- 
rutulksHapa (1883) 7 Bora. 146; 
Krtshto Kishori Chowdhrccin v. Ra- 


dha Roman (1885) 12 Cal. 330; ^ub~ 
ramania v. Gopala (1909) 33 Mad. 
308; 7 I.C. 898; DU Mohammed v. 
Sain Das 100 I.C. 922; A.I.R. 1927 
Lah. 396; U Ba Pe v. May Lay 
(1932) 10 Rang. 398; 139 I.C, 138; 
A.I.R. 1932 Rang. 88. The Alla- 
habad High Court has taken a dif- 
ferent view: Radha v, Kinlock 
(1889) 11 All. 310; Ranjit Singh v. 
N(nd>ai (1902) 24 All, 504. See 
also Haeari v. ChimA Lai (1886) 8 
All. 259; Salig Ram Mi/ir V, LacKh- 
man Das (1927) 50 All. 211; 107 I. 
C. 42; A.I.R. 1928 All. 46; Narain 
Das V, Nenu 116 I.C. 421; A.I.R. 
1929 Nag. 145, agreeing with tlie 
learned authors of this work. 
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not . discharge a surety for another and more substantial I'eason, Ss. 
that “ the surety can himself set the law in operation against the 184, 135. 
debtor i” (f), Tn a recent Privy Council case (q) the reasoning 
of the majority of the, High Courts has been preferred by their 
Lordships and the point, therefore, may now be regarded as settled. 

In the case of parties to a negotiable instrument their rights 
and ! liabilities are governed by the Negotiable Instruments Act. 
Accordingly the omission on the part of an indorsee of a hundi 
to sue the acceptor within the period of limitation does not dis- 
charge the drawer where the suit has been instituted as againsl 
him in time (r). 

In the case of an agreement being void because of the dis- 
ability of one of the parties thereto to enter into it, the surety 
would be held liable as a principal (s) . 


1 3S. A- 

Discharge of surety 
vthen creditor com- 
pounds with, gives 
time to, or agrees not 
to sue principal doli- 
lor. 


contract between the creditor anid the 
principal debtor, by which the creditor 
makes a composition with, or promises 
to give time to, pr not to sue, the prin- 
cipal debtor- discharges the surety, un- 
less the surety assents to such contract. 


Contract to give time to principal debtor. — ^Tlie leading 
English cases have already been cited under the preceding section. 
The earliest decision, one commonly i-eferred to Ip modem books, 
dates from l79S (t). The general principle was thus stated; " It 
is the clearest and most evident equity not to carry on any ‘trans- 
action without the privity of him who must necessarily have a con- 
cern in any transaction with the principal debtor. You cannot 
keep him bound and transact his affairs (for they are as much 
his as your own) without consulting him.” 

A nominal giving of time may have the effect, in substance, 
of accelerating the creditor’s remedy, as where, -having com- 
menced- an action against the principal debtor, the creditor’ took a 
recorded acknowledgment of the debt, and undertook not to eiv 
force it before a certain day, which, however, was earlier than 
the’ time at which he could have obtained judgment in the action 
in the ordinary course. In such a case the surety, being mani- 
festly not prejudiced, is not discharged («). 


(p) Per Liudley L.J., Carter v. 
White (1883 ) 25 Oi.D. 666, at p. 
672. There seems to be no direct 
decision. 

(5) Mahemt Singh v. U Ba Yi 
(1939) 66 I.A. 198; 41 Bom.L.R. 
74?; 181 I.C. l; A.I.R. 1939 P.C. 
110 ; . . ’ . - 
(r) Jaiiihw Raviaswamy v. Sun- 


dararaja (1902) 26 Mad. 239, 

(j) See Kashibav. Shripat (1894) 
19 Bom. 697, and the English cases- 
cited there, 

(t) Rees V. Berrington, 2 ’Ves. 
/r. 540; 3 R.R. 3 (Lord Lough- 
borough) . 

(m) H'uhne v. Coles (1827) 2 
Sim. 12; 29 R.R. 52. Similarly the- 
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A contract whereby the creditor promises to give time to the 
principal debtor must be distinguished from an unconditional con- 
tract not to sue him. In the former case, the remedy of the creditor 
is merely suspended until the determination of the fixed period; 
in the latter case the principal debtor is completely released from 
his obligation so as to entitle the surety to a discharge under s. 134, 
apart from the specific provisions of this section. In either case, 
the mere formation of the contract i.s sufficient to operate as a 
discharge of the surely in-espective of any forbearance that may 
be exercised under it. The reason of this rule appears to be that 
a surety has a right, immediately on the debt becoming due, to 
insist upon proceedings being at once taken by the creditor against 
the principal debtor, and any contract that would prevent the creditor 
from suing him would be inconsistent with that right (s. 139) (v). 
But the contract must be a binding one supported by consideration ; 
forbearance to sue, therefore, exercised in pursuance of an agree- 
ment without consideration, would not discharge the surety, as it 
does not amount to anything more than “mere forbearance” 
within the meaning of s. 137 (w ) . A consent decree, made with- 
out the surety’s consent, for payment by instalments of the sum 
due from the principal debtor ffischarges the surety (x). It is 
not necessary that the contract should be express : a tacit or implied 
contract inferred from the acts of tlie parlies is equally binding 
as an express one. Thus the acceptance of interest in advance by 
a creditor operates as a general rule as an agreement to give time 
to the principal debtor and consequently as a discharge to the surety ; 
for the creditor is in that event precluded from suing the principal 
until the time covered by the payment in advance has expired (y) . 
But the surety will not be discharged if he consents to the contract. 


surety is not discharged hy the cre- 
ditor’s innocent acceptance from the 
principal debtor of a payment which 
is in fact a fraudulent preference: 
Petty V. Cooke (1871) L.R, 6 Q. 
B. 790. The mere fact of striking 
a balance between the creditor and 
the principal debtor so as to decide 
what is due was held not to discharge 
the surety: 'Devi Das v. Sant Singh 
Mohan A.I.R. 1931 Lah. 627; 133 
I.C. 652. - 

(w) See Protab Chunder v. Cmir 
ChHttder (1878) 4 Cal, 132, at p. 
134. 

(dr) Datiiodar Das v. Mtthamiiiad 
Htuam (1900) 22 All. 351\ 'Maha- 
raj Bahadur Sing v. Basunta Ku- 
iMB (1913) 17 C.W.N. 69S,. at pp, 
^78; T. jy. 5 , Fimt V. Mohanir 
mad Hussain A.I.R. 1933 Mad, 
756; 65 Mad.L.J. 458; 146 I.C. 608; 


Sonepat Co-operative Society v. 
KapuriLal (1934) 16 Lain 583; 1571, 
C. 124; A.I.R. 1936 Lah. 305. 

(.r) National Coal Co. y, Kshitish 
Bose & Co. (1926) 30 C. W. N. 
540 ; 95 I.C. 409; A.I.R. 1EC6 Ctd. 
818 (the head note in this report is 
misleading; it is clear that tlie judg- 
ment was based on the fact that 
payment by instalments gave time to 
the debtor) . 

(ji) Kali Prasanm v. Ambica 
Charon (1872) 9 B.L.R. 261; Pro- 
tab Chunder v. Gour Chunder, su- 
pra'. Gourchandra v. Protapehandra 
(1880) 6 Cal. 241, where it was 
found that the surety consented to 
advance interest being taken. See 
also PmchanuH Ghose v. Daly 
(1875) IS B.L.R. 331, and the ob- 
servations of Phear J,, at p. 338. 
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biich consent may be a general one, and it has been held by the j 
Privy Council that a stipulation between a creditor, principal 
debtor, and a surety that the surety should not be released by any 
dealings between the creditor and die principal debtor, followed by 
a contract to give time to the principd debtor, does not discharge 
the surety (s). 

It has been said that in an ordinary surety bond under s. SS (4), 
Civil Procedure Code, the principal creditor is not the decree-holder, 
but the Coui't, and it is really in the discretion of the Court to 
enforce the bond or not (a) ; and where a surety bond was executed 
for allowing execution of the decree pending appeal and the appeal 
was compromised in such a manner as to give the principal debtor 
time to pay the amounC due by him, the surety was discharged (b). 

Ill other similar cases the Court has enforced the bond (c). 
Although the sections of the Act do not in terms apply to security 
bonds given -to a Court, it has been held, and it would seem rightly, 
that the general principles underlying the law of suretyship ought 
to be applied to such cases (d). 

Where surety not personally liable. — The general rule 
that a surety is discharged if any material alteration is made in 
the contract between the creditor and the principal debtor without 
leferencc to the surety applies to a surety who is under no personal , 
liability but has merely deposited documents by way of security (e). 

Composition. — ^Where a person became surety for such 
<lccrctal amomit as might be pasfeed against the defendant and a 
bona fide decree by compromise was passed against the defendant, 
it was held that the surety was not discharged, the question m each 
case being one of the construction of the surety’s contract (/), 
even though its effect was to extend the time and the privileges 
available to the creditor ; for it conferred no benefit on the principal 


(g) Hodges v. Delhi and London 
Bank, Ltd. (1900) 27 I. A. 168, at 
p. 177; 23 All. 137. 

(а) Dhari Mai v. Kanshi Ram, 
100 I.C. 762; A.I.R. 1927 Lah. 
336. 

(б) Annadana v. Konammal 
(1933) S6 Mad. 625; 141 I.C. 852; 
A.I.R. 1933 Mad. 309. 

(c) Jang Bahadur v. Basdeo Singh 
(1936) All.L.J. 860; 164 I.C. 348; 
A.I.R. 1936 All. S49. Seetts, in 
Appwtni Nair v. Isac Mackadan 
('1920) 43 Mad. 272 ; 53 I.C. 367. 

(d) Parvati Bai v. Vinayak Bal- 
vant (1938) Bom. 794; 40 Bora.L. 
R. 989; 179 I.C. 258; A.I.R. 1939 
Bom. 23; Mohammad Ran'tsan vl 

59 


Khadija Sultan A. I. fe. 1938 Lah. 
472. Cf. Mahammed Sheriff v. 
Hussain Ghouse A.I.R. 1939 Mad. 
933; (1939) 2 Mad.L.J. 816. 

(e) Smith v. Wood [1929] 1 Ch. 
14; Jagjwandos v. King Hamilton cS- 
Co. (1931) 55 Bom. 677; 134 I.C. 
54Sj A.I.R. 1931 Bom. 337. 

(f) Haji Ahmed v. Maruti Ramji 
(1931) 55 Bom. 97; 32 Bom.L.R. 
1394; 128 I.C. 903; A. I. R. 1931 
Bom. Mahomedalli Ihraliimji v . 
Lakshmibai Anand Palande A. I. R. 
1930 Bom. 122; 124 I,C. 227; Nar- 
sing Mahion v. Nirpat Singh (1932) 
11 Pat. 590; 140 I.C. 564; A.I.R. 
1932 Pat. 313. 


. 135 . 
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8s. debtor. The case is only briefly reported and it is not clear why 
135, 186. the striking of the balance in an open mutual and current account 
could extend the time, since time presumably Jiad not begun to run. 
If the surety has paid part of the debt before the composition, he 
is as to that part not a surety but a principal creditor and cannot 
recover it under this section (flf). 


Contrary agreement. — ^The operation of the rule as to giving 
time to the principal debtor may be excluded by express agreement. 
If the instrument creating the debt and the suretyship declares that 
the surety or sureties shall be taken, as between themselves and' 
the creditor, to be principal debtors, and shall not be released by 
reason of time being given, or of any other forbearance, act, or 
omission of the creditor which, but for this provision, would dis- 
charge the sureties, then any defence on these grounds is effectually 
barred, and it is unnecessary to consider whether the facts would 
otherwise raise it (ft). • 


Surety not dis- 
charged when agree- 
ment made with third 
person to give time 
to principal debtor 


1 3©- Where a contract to give 
time to the principal debtor is made by 
the creditor with a third person, and not 
with the principal debtor, the surety is 
not discharged. 


Illustratiou 

C., the holder of an overdue bill of exchange drawn by A. as surely 
for B., and accepted by B., contracts with M. to give time to B. A. is not 
discharged. 


“It is clear that when the creditor enters into a binding con- 
tract with the principal debtor to give him time without the assent 
of the sureties, and without reserving his remedy against the 
sureties, such giving of time discharges the sureties. . . But, to 

produce this result, two things are necessary. There must be a 
binding contract to give time, capable of being enforced ; and the 
contract must be with the principal debtor. If merely made with 
a third party it will not do, as was decided in Fraser v. Jordan (i), 
where in an action by the holder against the drawer of a bill of 
exchange it was held to be no defence to the drawer that the holder 
had, without the drawer’s consent, made a binding contract with 
a third party to give time to the acceptor, in consideration of an 
undertaldng by the third party to see the bill paid (/).’’ 


(p) Bombay Co., Lid, v. Official 
Assignet (1921) 44 Mad. ^81; 63 

I.C. 173. 

(fc) Greenwood v. Francis [1899] 
1 Q.B. 312, C.A. ; Krishna-mami 


V. Travancore National Bank (1940) 
Mad. 7S7j A.I.R. 1940 Mad. 437. 
(i) 8 E. & B. 303; 112 R.R. 572, 
O') •Clarke V, Bisley (1889) 41 Cb. 
D. 422, at p. 434, per North J. 
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13V Mere forbearance on the part of the creditor 
to sue the principal debtor or to enforce 
Creciitor'.s forbear- ^nv other remedy against him does not, 

dtscbarffc surety. in fhe absence of .any provision in the 
guarantee to the contrary, discharge 

the surety. 

Illustralion 

B, owes to C. a debt guaranteed by A. The debt becomes payable. 
C. does not sue B. for a year after the debt has become payable. A. is 
not discharged from his suretyship. 

“ Mere forbearance.” — “ If you agree with the principal to 
give him time, it is contrary to that agreement that you should sue 
the surety, because if you sue the surely you immediately turn him 
upon the principal, and therefore your act breaks the agreement 
into which jmu have entered with the principal. ’ ’ But this applies 
only where there is a binding agreement. “ It is not simply neg- 
lecting to sue the principal which, would have any effect upon 'he 
surety, but there must be a positive agreement with the principal 
that the creditor will postpone the suing of him to a subsequent 
period” {k). 

S. 135 deals with the case in which a surely is discharged by 
a contract between the creditor and the principal debtor, entered 
into without the surety’s consent, to give time to, or not to sue, 
the principal debtor. This section deals with the case of “ mere 
forbearance ” 16 sue, as distinguished from forbearance springing 
from a contract (i), and provides that the surety shall not be dis- 
charged in such a case. Now the forbearance to sue, which does 
not ^ arise fnim a chntractual obligation, may be exercised for a 
period short of the period of limitation prescribed for the suit, or 
it may continue until tlie expiration of- the limitation period. The 
illustration to the section affords an instance of the former case, 
the limitation period for the suit being thr-ee y^ars, and the for- 
bearance exercised only for a year. The surety is not discharged 
in such a case, and it is equally clear that he would not be discharged 
even if the forbearance continued for a longer period, provided it 
fell short of the period of limitation. It seems, moreover, accord- 
ing to the weight of decision and English opinion, that it makes no 
difference if the forbearance continues until the period of limi- 
tation has elapsed (see commentaries on s. 134, -above). 

S_i .1 I _ ■ I - - I. ■ — ■ . I 

(ft) Oriental Financial Corpora- the agreement to give time being witli- 
lion V. Overend, Gurney & Co. out considcr.ition, the case vias not 

(1871) L.R. 7 Ch. 142, at p. ISO one of cotttrait to give time to the 

(Lord Htilherley) . principal debtor, but of " mei e fnr- 

(/) Hajarimal v. Krishimrav bearance” within the meaning of 
(1881) S Bom. 647, 6S1; Damodar the section): Kami Prasad v, Joliii- 

Das V. Muhammad Husain (1900) dra Kumar (1909) 36 Cal. 626. 

22 All. 351 (where it was held that, 


1 . 137 . 
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■Ss. 

138, 189. 


13S Whore there are co-surctfes, a release by 
the creditor o£ one of them does not 
Release of one co- discharge the oihers: neither does it 
charge others free the siirety so released from Ins 

responsibility to the other sureties. 

Release q£ one of several sureties. — This section is a neccs- 
sai-} consequence of the principle laid down in s. 44, and must be 
taken as a deliberate extension of a rule ivhich in the common law 
is limited to the case of co-sureties contracting severally and not 
jointly. Only where co-surelies have contracted jointly — ^that is, 
where the joint suretyship of the otheis was part of the considera- 
tion for the contract of each — does a releasd of one of them by the 
creditor discharge the others (w/). ‘‘ The release of a surety dis- 
charges, a joint co-surety, but not a co-surety severally bound ” («). 

The present section appears to abolish this distinction. 


1 SQ; If the creditor does ,any act which is incon- 
sistent with the rights of the surety, or 
omits to do any act which his duty to 
the surety requires hinu to do, and the 
eventual remedy of the surety himself 
against the priitcipal dclMor is thereby 
impaired, the .surety is discharged (o). 


Disdiaige of suiolj 
by creditor’s act or 
omission iuipauing 
suretj''s evctitu.il ic- 
medy. 


Illustrations. 

(a) B. oontiacts to build a ship for C. for a given sum, to be paid by 
instalments as the work reaches certain stages. A. becomes suiety to C. 
for B.’s due performance of the contract. C-, without the knowledge of 
A., repays to B. the last two instalments. A. is discharged by tliis pre- 
payment. [Calvert v. London Dock Co, (1837) 2 Keen, 638; 44 R. R. 
300, with immaterial variation off facts.] 

(b) C. lends money to B. on the secUiity of a joint and several pro- 
missory note made in C.’s favour by B., imd by A. as surety for B,, to- 
gether with a bill of sale of B.’s furniture, which gives power to C. to 
sdl the furniture, and apply the proceeds in discliarge of the note. _ Subse- 
quently, C sells the furniture, but, owing to his misconduct and wilful negli- 
gence, only a small price is realised. A. is discharged from liability on the 
note. [Perhaps suggested by Watson v. Allcock (18S3) 4 D.M.G. 242, 
where the creditor by negligence lost the benefit of an additional remedy 
against the principal debtor.] 

(c) A. puts M. as apprentice to B., and gives a guarantee to B. for 
M.'s fidelity. B. promises on his part that he will, at least once a month. 


(wi) Ward v. National Bank of 
New Zealand (1883) 8 App. Ca. 
75S, at pp. 764, 76S. There is some 
apparent conflict in earlier English 
authorities; it would be useless to 
discuss this here. 


(n) Leake, 8tli ed., p. 716, Cp, 
E.V parte Good (1877) S Qi.D. 46. 

(o) Cp. s. 133, above. A certain 
number of cases may equally well 
be considered as falling within cither 
section. 
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see M. make up the cash. B. omits to see tliis done, as promised, and M. 139. 
embezzles, A. is not liable to B, on his guarantee. 

Act or omission of creditor tending to impair surety’s 
remedy. — The language of this section appears to be derived from 
a statement of the law in Stoiy’s Equity Jurisprudence, s. 325, 
adopted by the Court of Exchequer in 1860 (p). 

Observe that the injurious quality to be considered is tendency 
to diminish the surety’s remedy or increase his liabilitJ^ Trans- 
actions having ati immediate tendency to cause or pemiit the princi- 
pal debtor to make default are only one species of those to which 
the surety may object. “ In almost every case where the surety 
has been released, either in consequence of time being given to the 
principal debtor, or of a compromise being made with him, it has 
been Contended that what was done was beneficient to the surety, 
and the answer has always been that the surety himself was the 
proper judge of that, and that no arrangement dilFerent from that 
cojjlained in his contract is to be forced upon him; and bearing iji 
mind that the suiety, if he pays the debt, ought to have the benefil 
of all the securities possessed by the creditor, tlic question always 
is wliethci’ what has been done lessens that security ” (q). 

But mere passive acquiescence by the creditor in irregularities 
on the pari of the principal debtor such as laxity in the time and 
manner of rendering accounts by a collector of public moneys whose 
fidelity is guaranteed, will not of itself discharge the surety (r). 

Neither is the surety discharged from liabilily for the princi- 
pal debtor’s default in a manner within the terms of the guarantee, 
because that default would not have happened if the creditor had 
exercised all the powers of superintending the performance of the 
debtor’s dutj'' which he could have exercised consistently with ihe 
contract. The employer of a servant whose due performance of 
work is guaranteed does not contract with the surety that he will 
use the utmost diligence in checking the servant’s work (j). “A 
surety cannot claim to be discharged on the ground that his posi- 
tion has been altered by the conduct of the person with whom he 
has contracted where that conduct has been caused by a fraudu- 
lent act or omission against which the surety by the contract of 
suretyship has guaranteed the employer ” (f). 

(P) Watls V. SIwttleworth, 5 H. (j) Mayor of Kiugston-upoii-Htill 
& N. 235; 7 H. & N. 353, 120 R v. Harding [1892] 2 Q.B. 491, C. 

R, 559; 126 R.R. 471. A. (Subject of guarantee was due 

(g) Lord Laugdale, Calvert v. performance of contract for public 
London Dork Co., 2 Keen, at p. 644; works. The work was scamped, .md 
44 R.R, at p. 304. the defects fraudulently concealed 

(r) Mayor of Durham v. Fowler from the town council’s engineer 
(1889) 2? Q.B.D. 394; ^onepat and his deputy) . 

Co-operative Society v. Kapuri Lai (t) Bowen L.J. [1892] 2 Q.B .it 
(1936) 16 Lah. 583; 157 I.C. 124; p. 564. 

A.I.R. 1936 Lah, 305. 
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Ss, Uut if Ihe employer of a servant whose Ildelity has been {>uar- 

139, 140. anteed continues to employ him after a proved act of dishonesty, 
the surety is discharged (ti). 

Act or omission impairing surety's eventual remedy. — 
The case in which a party is discharged by an act or omission of 
tnc creditor, of which the legal consequence is the discharge of the 
principal debtor, has been dealt with in s. 134, above. Under the 
present section a surety will be discharged by acts or (subject to 
the caution above given) omissions of the creditor specified therem 
which, though not having the legal consequence of discharging the 
principal, impair the eventual remedy of the surety against him (t;). 

Where the liability ol a surety guaranteeing payment by a 
judgment debtor of the amount of a decree by instalments was 
expressly made dependent on the execution of the decree by the 
decree-holder on the occurrence of a single default, it was held 
that the omission to execute the decree on the happening of the 
rlefault until execution had become time-barred discharged the surety 
under the provisions of this section (zu)^ The decision was based 
oil the ground that the decree-holder owed a duty to the surety 
under the terms of the guaianlee, and that the failure to perform 
that duty until the decree became defunct by lapse of time must 
necessarily have impaired the “ eventual remedy ” of the surety , 
against the judgment debtor. 

As to negotiable instruments, it is specially provided by Ihe 
Negotiable Instruments Act, 1881, s. 40, that “ when the holder 
of a negotiable instrument, without the consent of the indorser, 
destroys ^or impairs the indorser’s remedy against a prior parly, 
the indorser is discharged from liability to the holder to the same 
extent as if the instrument had been paid at maturity.” 

140 . Where a guaranteed debt has become due, 

- or- default of the principal debtor to 
RiBhis of smety on perform a guaranteed duty has taken 
perform- surety, upoii payment or per- 

formance of all that he is liable for, is 


(m) Phillips V. Pox^ll, L.R. 7 Q 
B. 6^, see notes on s. 130, "Future 
transactions," above. 

(v) See Pogose v. The Bank of 
Bengal (1877) 3 Cal. 174, where it 
was held that a deed of trust for 
the benefit of creditors did not im- 
pair the “eventual remedy” of the 
surety against the principal debtor. 
Ghnsna/vi v. National Bank of India 
(1916) 20 C.W.N. S62; 33 I. C. 


34. 

(w) Hasari v. Chunni Lai (1886) 
8 All. 2S9. The case resembles, on 
this point, Watson v. Allcock, noted 
on illustration '(t>) to s. 139, above. 
See for a case where the special 
provisions of a Provincial Debt Con- 
ciliation Act affected the surety’s 
rights, Bahn Rao v. Babu Manaklal 
A.I.R. 1938 Nag. 413; 176 I. C. 
686 . 
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invested with all the rights which the creditor had against S. 140. 
the principal debtor (^x). 

This section lays down a general principle of which tlie most 
important practical application is to be foimd in s. 141. It seems 
that the intention of the Act is to keep alive for the surety’s benefit 
any right of the creditor, under a security or otherwise, which would 
otherwise have been extinguished at law by the payment of the 
debt or performance of the duty. Such an intention, at any rate, 
is more elaborately expressed by the English Mercantile Law 
Amendment Act, 1856 (19 & 20 Viet. c. 97, s. 5), \vith whicli the 
framers of the present Act were undoubtedly acquainted. English 
Courts of Equity had seen their way to put the surety in the credi- 
tor’s place for the purpose of using all existing securities and 
remedies, but not to revive or save for the surety’s benefit securities 
which, on payment of the debt, ceased to exist by operation of law. 

The practical importance of this exception or limitation, while it 
lasted, was bound up with technical rules as to the preference of 
“ speciality ” over simple contract debts which have now largely 
ceased to be operative in England, and were never introduced in 
British India. 

Early in the nineteenth century the rule was expounded in an 
argument of Sir Samuel Romilly’s which, like another and better 
known one of the same learned counsel (y), has attained the very 
rare honour of Jjcitig made authoritative by the approval of the 
Court: “ The whole doctrine of princiipal and surety, with all its 
consequences of contribution, etc. (a) rests upon the established 
principles of a Court of Equity, not upon contract, except as it may 
be so represented upon the implied knowledge of those principles. 

There is no express contract for contribution, the bonds generally, 
if not univei'sally. being joint and several, creating several obligations 
by each. . . . [The general reason of the equitable doctrines 

is] that a surety is to be entitled to every remedy which the creditor 
has against the principal debtor; to enforce every security and all 
- means of pa 3 mient; to stand in the place of the creditor, not only 
through the medium of contract, but even by means of securities • 
entered into without the Imowledge of the surety, having a right to 
have those securities transferred to him, though there was no stipu- 
lation for that, and to avail himself of all those securities against 
t^e debtor. This right of a surety also stands not upon contract, 
jiut upon a' p rinciple "of natural justice ” (o). 

(x) For example, the right to lien as against the buyer: Imperial 
stop in transit, and, in an appropriate Bank v, London and St. Katherine 
case, seller’s lien. Where, 'by the Docks Co. '(1877) S Ch.D. 195. 
custom of trade, a broker who buys (y) In Httguenin v. Baseley 
for an undisclosed principal is liable (1807) 14 Ves. 273; 9 R.R. 148. 
to the seller of the goods for the See notes on s. 16, above, 
buyer’s default, and has himself paid (s) See ss. 146, 147, below, 

the seller, he is entitled to the seller’s (o) Craythortie v. Swinburne 
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140. On the same foundation stands the right of the surety who has 
paid the debt, or tlic portion of it which he guainnteed, to stand 
in the creditor’s place in the administration of the debtor’s estate. 
The principle is undoubted, and tlic^ only difficulty is to be sure 
whether the surety has really guaranteed only a certain part 
of the debt, or is surety for the whole, but witli a limit of liability 
(see notes on s. 128, above). 

‘ ‘ When a surety is only a surety for a part of the debt, and 
has paid that part of the debt, he is entitled to receive the dividend 
which the principal debtor pays in respect of that sum which the 
surety has discharged ” (b). In such a case it may be said that 
“ the right of the surety arises njerely by payment of the part, 
because that part, as between him and the principal creditor, is the 
whole.” But a surety who has become such, though witfi limited 
liabilit}', in respect of the entire debt, has no rights by way of 
subrogation or in preference to the creditor until the creditor is 
fully paid (c). 

Moreover, the benefit of this principle is extended to persons 
who, though not actually sureties, are in an analogous position. 
The indorser of a bill of exchange “ is primarily liable as principal 
on the bill, and is not strictly a suiety for the acceptor ” ; but ” he 
has this in common with a surety for the acceptor, that ” after 
notice of dishonour “he is entitled to the benefit of all pa 3 nnents 
made by the acceptor, and is entitled, on paying the holder, to be put 
in a situation to have a right to sue the acceptor ” (d). 

A surety (or person in a similar position) who has paid his 
principal’s debt is entitled, in the practice of the English Courts, to 
the same rate of interest as a stranger who has made advances (e). 

See as to the right of a payer of a bill of exchange for the 
honour of any party liable upon it tlie provisions of the Negotiable 
Instruments Act, 1881, s. 114. 


(1890) 14 Ves. 160j 9 R.R. 264; 
and see Lord Eldon’s judgment, 14 
Ves. 169; 9 R.R. 270; Rajagopola 
Iyer v. Raniachandra Iyer A. I. R. 
1942 Mad. 628. Cp, Krishmsatni 
Pattar v. Gopala Krishna Reddiar, 
99 l.C. 676; A.I.R. 1927 Mad. 421. 

(6) Gray v. Seckkam (1872) L. 
R. 7 Ch. 680, 683, per Mellish LJ. 

(c) Re Sass [1896] 2 Q.B. 12, IS; 
he becomes only a creditor of the 
prindpal debtor for what he has 
paid: Dorbari Lai v. Makbui AH 
Mian (1927) 49 All. 640; 101 I. C, 
513; A.I.R. 1927 All. S38, 

(id) Duncan Pox & Co. v. North 


and Sovth Wales Bank (1880) 6 App. 
Cas. 1,‘18, per Lord Blackburn. A 
was surety for B. for a liquor shop 
license hnd deposited cash security 
with Government. B. then took C 
as a pailner in the business. Th^i- 
having failed to pay the license fee, 
Government rccoveied it from the 
cash security. It was held that A. 
could recover the amount from both 
B. and C, as both had benefited: 
Pheku Ram v. Ganga Prasad A.I.R. 
1938 All. 206; (1938) All.L.J. 223; 
174I.C.-900. 

(e) Re Beulah Park Eitate 
(1872) L.R. IS Eq. 43. 
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141 . A surety is entitled to the benefit oT every S. 141 
security which the creditor has against 
Surety’s light to principal debtor at the time when 
securities. the contract of suretyship is entered 

into, whether the surety knows of the ’ 
existence of such security or not; and, i C the creditor loses, 
or, without the consent of the surety, parts with such 
security, the surety is discharged to the extent of the value 
of the security (f). 

Illuslratiom 

(a) C. advances to B.^his tenant, 2,000 rupees pn the guarantee of A. 

C. has also a further security for the 2,000 rupees by a mortgage of- B.’s 
furniture. C. cancels the mortgage B. becomes insolvent, anti C. sues A. 
on his guarantee. A. is discharged from liability to the amount of the 
value of the furniture. [Cp. Pearl v. Deacon (IM?) 1 De G. & J. 461, 
where the creditor, being also the debtor’s lessor, destroyed the security on 
the furnitme by distraining for rent (which in English law is a paramount 
right) . ] 

(b) C., a creditor, whose advance to B. is secured by a decree, re- 
ceives also a guaiantcc for that advance Ciom A. C. afterwards takes B.’s 
goods in execution under Uie decree, and then, without the knowledge ot . 

A., withdraws the execution. A. is discharged. \Mayhei\j v. Crickett 
(1818) 2 Sw. 18S; 19R.R. S7.] 

(c) A., as surety for B., makes a bond jointly with B. to C., to scciue 
a loan from C. to B. Afterwards C. obtains from B, a furthci soctirity 
for the same debt Subsequently, C gives up tlie further security. A is 
not discharged. fTlie modern doctrine of English equitv is contrn; sec 
below. ] 


Surety’s right to benefit of securities. — “ As a surety, on 
payment of the debt, is entitled Lo all tlie 'securities of the creditor, 
whether he is aware of their existence or not, even though they 
were given after the contract of suretyship (g), if the creditor who 
has, or ought to have had, them in his full possession or power 
loses them or permits them to get into the possession of the debtor, 
or does not make them effectual by giving proper notice, the surety 
to the extent of such security will be discharged. A surety, m6re- 
over, will be released, if the creditor, by reason of what he has 
done, cannot, on payment by the surety, give him the securities 
in exactly the same condition as they formerly stood in his 
hands” (jt). 

” The surety in effect bargains that the securities which the 
creditor takes shall be for him. if and when he shall be called upon 

(/) See s. 139, above. (1795) in 2 Wh. & T. L. C, as iip- 

(g) See judgment of Hall V.-C., proved by Hannen, J., •Wnlff v. 
in Porles v. Jackson (1882) 19 Cli, Jay (1872) L.R. 7 Q.'B. 756, 764; 
D. 615, 619. ' as to the last point, Pledge v. Buss 

{h) Notes to Rees v. Berringtoii (1860) Johns. 663. 
f.O 
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S. 141. to maliC any payment ” (i), or if a settlement of accounts. is other- 
wise required, e.g., if the surety brings a redemption suit in respect 
(jf a security given by him (/). The creditor, however, is not 
bound to use extraordinary, or, it would seem, any, diligence about 
preserving or retaining a security which is in fact worthless (k). 

It will be seen that the present section, by limiting the surety’s 
right to securities held by the creditor at the date of his becoming 
surety, has adopted a view which was still not wholly abandoned 
in England when the Act was fi'amcd (/), but whi^ has for a 
good many years been treated as untenable. One cannot help 
suspecting that this is not deliberate policy, but merely codification 
of equity somewhat out of date. 

n 

The rule is not confined to securities in any technical sense. 
A surety is entitled to the benefit of the principal debtor’s set-off 
against the creditor, if it arises out of the same transaction; this 
follows from the surety’s right to be indemnified by his principal, 
combined with the equitable maxim of avoiding circuity of 
action (m). 

The High Court of Bombay has cited tlie reason of the present 
rule as laid down by Turner V.-C. («) : “I take it to be, because 
as between the principal and surety, the principal is under an obli- 
gation to indemnify the surety [see s. 145, below] ; and it is, as I 
conceive, from this obligation that the right of the surely to the 
benefit of securities held _by the creditor is derived. ’ ’ 

“To the extent of the value of the security.” — Where a 
creditor sued the principal debtor and the surety on a mortgage 
bond, and in his plaint formally relinquished his claim against part 
of the mortgaged property which was worth the amount guaranteed 
by the sflrety, it was held that the surety was discharged (o) 


(0 See judgment of Hall V.-C., 
in Forbes v. farkson, supra, note 
(.9) ■ 

(j) Dixon V. Steel [1901] 2 Ch. 
602 (surety, who had not been called 
on for payment, entitled to be cre- 
dited in account with proceeds of 
security given by princip.il debtor). 
“It certainly is not the law that a 
surety has no rights tmtil he- pays 
the debt due from his principal”; 
[1901] 2 Ch. p. 607. 

(fe) Rainbow v. Juggins (1880) 
S Q.B.D. 422 (a policy on the deb- 
tor’s life which had lapsed by non- 
payment of premiums) . 

(0 Blackburn J. seems to have 
thought the point doubtful in 1876. 
See Polak v. Everett, (1876) 1 Q.B. 


D. 669, at p. 676. We do not be- 
lieve he would have found many 
equity lawyers to share his doubt: 
see Pearl v. Deacon (1857) 1 De G. 
&J. 461; 116 R.K. 89. 

(/«) Bechervaise v. Lcivis (1872) 
L.R. 7 C.P. 372. 

(«) Vonge v. Reynell (18S2) 9 
Hare, at pp. 818„819; Goverdhmdas 
V. Bank of Bengal (1890) IS Bom. 
48, 63, The f.icts of the case in 
Hare were complicated by fraud, and 
are not thought useful for any pur- 
pose of illustration. Cp, Sir S. 
Romilly's argument in Craythorno v. 
Swinburne, on s. 14Q, above. 

(o) Narayan v. Ganesh (1870) 
7B.H.C.A.C..118. 
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When surety becomes entitled to benefit of creditor’s Ss. 
securities. — Under s. 140, a surely is invested with the rights of the 141 , 142 . 
creditor as against the principal debtor upon payment or perform- 
ance of all that he is liable for. ' The words last italicised are not 
repeated in the present section. The Act does not lay down at 
what point of time the surety is entitled to have the creditor’s 
securities made over to him wholly or in part, whether it is when 
the debt of the creditor is paid off, or when the surety pays the 
amount of his guarantee. The point arose in Goverdhandas v. 

Bank of Bengal (p), where it was held that a surety was not 
entitled to the benefit of a portion of the creditor’s securities until 
the whole of the debt due to the creditor was paid off. In that case 
a surety who had guananteed an aliquot and defined portion of a 
past due debt secured by a mortgage claimed to be entitled, on pay- 
ment by him of the portion of the debt which he had guaranteed, 
to .share in the mortgage in proportion to the amount of the debt 
which he had guaranteed and paid before the mortgagee had been 
paid the full amount of his mortgage debt. Farran J., in rejecting 
the surety’s claim said; “ It seems to me to be a strange doctrine 
that a creditor not fully secured by a mortgage who obtains the 
benefit of a surety for pait of his moitgage debt in order to further 
secure himself, by that very act is deprived of portion of the secindty 
the inadequacy of which was a reason for 'demanding the surely; 
or that a person advancing say Rs. 10,000 on a mortgage which is 
valued only at Rs. 5,000 and has Rs. 5,000 of his advance guaranteed 
by a surety, is only in reality secured to the extent of Rs. 7,500 by 
reason of the sui-ety ’s right to claim the benefit of half the mortgage 
^ security on paying his half of the debt. To hold so would, I think, 
defeat the intention of the parlies to such a transaction. A principle 
of equity is seldom adopted which has that effect. Tf such were 
the result of s. 141 of the Contract Act, I should expect to find the 
wording of s. 140 repeated in s. 141. The striking difference in 
the language of the two sections is a strong argument against the 
plaintiff’s contention” (q). 

Joint promisors. — ^Joini promisors are not sureties under 
s. 126, and s. 141 has therefore no application if one of two joint 
promisors pays the entire debt (r). ^ ^ 

1 4 'Sl- gtiarantee which has been obtained by 

means of misrepresentation made by 

Guarantee obtained the Creditor, or With his knowledge and 
invaM assent, concerning a -material part of 
the transaclibn, is invalid. 

(p) (1890) IS Bom. 48. 949; 139 I.C. 562; A. I. R. 1933 

(q) Ibid. p. 64. Mad. 39, where the English aiitho- 

(r) Vyravan Chettiar v. Official lilies are reviewed. 

Assiqtiee, Madras (1933) SS Mad. 
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Sd. 

142, 148. 


The English authorUies on the subjccl-nialler of this and 
s. 143 Avill be dealt with together under that section. 

14 3 - Any guarantee which 

Guarantee obtained creditor has obtained by means of 
keeping silence as to material circum- 
stance is invalid. 

lllusirations. 

(a) A. engages B. .is clerk to collect money for him. B. fail', to 
account for some of his receipts, and A., in consequence, calls upon him 
to furnish security for his duly accounting. C. gives his guarantee lo-r 
B.’s duly accounting. A. does not acquaint C. with B.'s previous conduct 
B. afterwards makes default. The guarantee is invalid. \Rail1ou v. 
Mathezvs (1844) 10 Cl. & F. 934 ; 59 R.R. SOS (j).] 

(b) A. guarantees to C. payment for iron to be supplied by him to B. 
to the amount of 2,000 tons. B. and C. have privately agreed that R. 
should paj' five lupees per ton beyond the market price, such excess to be 
applied in liquidation of an old debt. This agreement is concealed from 
A. A. is not liable as a suretj'. [Pidcock v. Bishop (182.5) 3 B, & C. 
60S; 27 B.R. 430.1 


Guarantee obtained by misrepresentation or concealment. 

— ^English law is settled that, although the contract of suretyship 
is “ one in which there is no universal obligatioff to make dis- 
closure ” — that is, it is not, like a contract of insurance, liable to 
be avoided by the mere non-disclosure of any material fact whab- 
evei — bull the surety is entitled to know so much as will tell him 
what is the IransacUou tyr svhich he is making himself answerable ; 
and he will be discharged if there is cither active misrepresenta- 
tion of the matter by the creditor, o»- silence amounting in the cir- < 
cumstances to misrepresentation. “ Veiy little said which ought 
not to have been said, and veiy little nrt said which ought to have 
lieen caid, would he sufficient to prevent the contract being 
valid” (f). 

‘ • It is the duty of a party taking a guarantee to put the surety '' 
in possession of all the facts likely to,affect the degree of his res- 
ponsibility; and if he neglects to do so, it is at his peril. ... A 
surety ought to be acquainted noth the whole contract entered into 
with his principal ” («). 

Tlius where a surety guarantees an agent’s existing and future 
liabilities in account with his employer, arid the agent is in fact 
already indebted to the employer for more than the full amount of 
the guarantee and the statements made about his position are calcu- 


(j) Ratifon V. Mathews followed, 
and the distinction between such in- 
trinsic circumstances .is stere here 
not disclosed, and extrinsic ones 
such as i\ state of account, as in Ha- 
willon V, Watson, infra, note («/), 
explained in L. G. 0. Co, v. Hol- 


loxvay [1912] 2 K.B, 72, C.A. 

(f) Fry J., Davies v. London and 
Provincial Marine Insurance Co. 
(1878) 8 Ch.D. 469, 475. 

(«) Bayley J. and Littledale J,, 
Pidcock V. Bishop, 27 R.R. at pp. 
433, 435. 
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laltcl to mislead, though not false iu ternw, this is evidence of S. 143. 
material misrepresentation on the creditor’s part (z/). 

But it is not eyery disclosure that a surely can reqtiiie. Where 
a customer’s credit with his bankers is guaranteed, the fact that the 
new credit is to be applied to pa 3 dng off an existing debt of the 
customer to the bank is not siich as need be disclosed. For this is 
nothing out of the ordinary course of business, but rather to be 
expected. The test is " whether there is anything that might not 
naturally be expected to take place between the parties w'ho are 
concerned in the transaction, that is, whether there be a contract 
between the debtor and the creditor to the effect that liis position 
shall be different from_ that which the surety might naturally 
expect” (zv). The crolitor’s description of the transaction to be 
undertaken, if it makes no mention of any such circumstance, 
implies a representation that thei-e is none (x). 

Accordingly the creditor is not bound to tell the .surety that 
the intended guarantee is to be in substitution for a fonner one 
given by some one else (y). Where the solvency of a surety for 
a s debt is guaianteed in turn, the terms of the loan as between 
the creditor and the original debtor are not material for the last- 
mentioned guarantor’s lisk, and non-disclosui e of them is no 
defence to- an action on his guarantee (s). ' 

To avoid a guarantee under this section it must be proved not 
only tliat there was silence as to a material circumstance, but that 
the guarantee was obtained by mean.s of such silence (a). The 
meaning of the words “ keeping silence ” in this section was con- 
sidered by Sargent C J. in a Bombay case (b) . The expression ‘ ‘ keep- 
ing silence,” said the learned Judge, “clearly implies intentional 
concealment as distinguished from mere non-disclosure, which no 
doubt is of itself a fatal objection in insurance policies, and virtu- 
ally, we thinlc, expresses what is laid down in North British Insu- 
rance Co',v. Lloyd (c), that the withholding must be fraudulent, 


(v) Lee V. Jones (1863) 17 C.B. 
N.S. 482, Ex. Qi. A minority of 
the Court dissented strongly on the 
facts, holding that it was die debtor's 
business to inform the sureties of 
his financial condition, and theirs to 
inquire of him rather than of his 
employers. Generally a surely is 
not the less bound though he may 
have acted on some misrepresenta- 
tion made by the debtor: Debendra 
Nath Dutt V. Adm-Gcn. of Bengal 
(1906) 33 Cal. 713, 7S6. 

(w) Hamilton v. Watson (184S) 
12 Cl. & F. 109, 119; 69 E.R. 58, 
65 (Lord Campbell) . 


(.it) Lee V. Jones, note (v), above, 
judement of Blackburn J. 

(y) North British Jnsuranie Co, 
V. Lloyd (1854) 10 Ex 523 ; 102 R. 
R. 686. 

(. 3 ) V. Bwnand [1900] A. 

C. 135. 

(а) Per Cur in Secretary of State 
for India v. Ndamekam (1883) 6 
Mad 406.408. 

(б) Balkrislma v. Bank of Bcnoal 
(1891) 15 Bom. 585, 591. Sec also 
Delhi and London Bank v. Hunter 
(1871) 3N.W.P. 264. 

(c) 10 Ex!' 523, 532, 102 R. R. 
686, 694. 
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Ss, which necc.s.sarily must be the case when a material circumslatice 
143 , 144 . is intentionally concealed.” 

“Material circumstance.” — As to what amonnt,s to this, 
further illustrations are afforded by the following cases: — 

1. A, becomes surety to a bank for B.’s conduct as klmjanchi, whose 
duties are to examine, verify, and guaiantce all n.ilive signatures or docu- 
ments for tnoney. Before his appointment as khajanchi B. held the office 
of an ordinary clerk in the bank, and it was arranged between B. and the 
bank that he should continue to fill that office also. The bank do not ac- 
quaint A. with this part of the agreement. A. is liable as a surety (d). 

2. In the above case, after B. assumes the office oC khajanchi, the bank 
discovers that the names on certain bills discounted with them are forged, 
and they make a claim upon B., but B. repudiates his liability. The 
hank do not acquaint A. with this fact, and 15, is allowed to continue in 
liis office, and subsequently makes defalcations. A. is liable as a surety, 
for it could not have been assiuned th.it B. was infallible in delecting 
forgeries, and the guarantee could not be said to be founded on that 
assumption (e) . 

3. A. purchases an abkari farm from Government subject to his fur- 
nishing the required security for the due fulfilment of the conditions of the 
lease. A. fails to furnish the security, and the farm is resold al his risk 
and on his account at a loss of Rs. 4,000, for which lie becomes liable. 
A. purchases the farm at the resale, and B. stands surety for the per- 
formance of the conditions of the le.ise. B. is not infoimed hy Govern- 
ment of A.'s liability for Rs. 4,000. B. is liable al a surety, the guar- 
antee not extending to the liability for Rs. 4,0(X) (/), 

The language of these two section.s, 142 and 143, is not very 
well filled to exclude doubts whether they go beyond the English 
authorities or not. S. 143 might be read so as to impose on the creditor 
an unqualified duty of giving the surety full information of all 
material facts. But the words ” obtained by means of keeping 
silence,” coup'ed with the fact that the illustrations are both taken, 
with no substantial change, from English decisions, appear to limit 
the operation of the section to cases of wilful concealment which 
in fact amounts to a misrepresentation of what the surety is. 
undertaking. 

1 44 . Where a person gives a guarantee upon a 

_ contract that a creditor shall not act 

Guarantee on con- . 

tract that - creditor Upon it uiitil another person has joined 
shall not act on it un- ij- as co-sufcty, the guarantee is ijol 
td co-suretj join.s. valid if that other person does not join. 

A surety who ” entered, into the obligation upon the under- 
standing and faith that another person, would also enter into it 


(d) Balkrishm v. Bank of.Bmgal 
(1891) IS Bom. 585. 

{€) im. 

\f) Secretary of State for India 
V. Nilmnekam (1883) 6 Mad. 406, 
410. The surety bond in this case 
was executed before the Contract Act 


came into force, and the Court stated 
that, whether s. 143 did or did not 
embody the rule of English law, the 
case.was to be decided according to 
the principles of English law, and 
proceeded to decide the case accord- 
ingly. 
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, . has a righl in equity to be relieved on the ground that the 

instrument has not been executed by the intended co-surety ” 
Whether such a contract is to be inferred from the transaction as 
a whole is conceived (apart from the construction of any written 
document) to be purely a question of fact. The rule will not be 
extended to cases of joint and several obligation where the trans- 
action is not really a guarantee, though that word may be used, but 
a primary undertaking (h). 

1 4S. Tn every contract of guarantee there is an 
. . . implied promise by the principal debtor 

Implied promise to ^ t ^ ^ i ' . 

indemnify surety. mdeiunify the .surety; .and the surety 

is entitled to recover from the principal 
debtor whatever sum he has rightfully paid under the 
guarantee, but no sums which he has paid wrongfully. 

Illusiratiotis 

(a) B. is indebted to C. and A. is surety for the debt. C. demands 
payment from A., and on his refusal sues him for the amount. A. de- 
fends tlic suit, having reasonable grounds for doing so, but is compelled 
to pay llic amount of the debt- with co.sts. He can recover from B. the 
amount paid by him for costs, as well as the principal debt. 

(b) C. lends B. a sum of money, and A., at the request of B., ac- 
cepts a bill of exchange drawn by B. upon A., to secure tlie amount. 
C., the holder of the bijl, demands payment of it from A., and, 5u A.’s 
refusal to pay, sues him upon the bill. A., not having reasonable grounds 
for so doing, defends the suit, and has to pay the amount of the bill and 
costs. He can recover from B. the amount of the bill, but not the sum 
paid for costs, as there was no real ground for defending the action. 

(c) A. guarantees to C., to the extent of 2,000 rupees, payment for 
rice to be supplied by C. to B. C. supplies to B. rice to a less amount 
than 2,000 rupees, but obtains fiom A. payment of tlie sum of 2,000 lupees 
in respect of the rice supplied. A. cannot recover from K. more than 
the price of the rice actually supplied. 


Surety’s right to indemnity. — ^The proposition “ that, as soon 
as his obligation to pay is become absolute, [a surety 1 has a right 
in equity to be exonerated by his principal ” (i) is treated through- 
out the English authorities a.s fimdamental, and as furnishing the 
reason for several of the more specific rules (see notes on s. 141, 
above). It depends in turn on the more extensive principle laid 
down in s. 6Q (antc\. In the second clause of the section the words 
“ rightfully ” and “ wrongfully ” do not seem felicitous. There 
is nothing wrongful in paying money which one need not have paid, 
and for which therefore one cannot have a remedy over against 
the principal debtor. Ode would rather have expected “ reason- 

(5) Evan^ V. Bremridije (1856) 8 ' (b) E.v parte Harding (1879) 12 

D.M.G. 100, lOQ; 110 RR 156, per Ch.D. 557. 

Turner L.J. Cp Bonser v. Cox, (i) Bechervaise v. Lewis (1872)- 
notes on s. 133, above. L.R. 7 C.P. 372, 377. 


Ss. 

144, 145. 
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S. 145. aHy ” and “unreasonably.” Here, again, a wider rule is a])plicd 
to the special case of the contract of suretyship (y). Further, it has 
long been settled in England that “ a surety is entitled to come ” 
to the Court “ to compel the principal debtor to pay what is due 
fi'om him,” provided that an. ascertained debt is actually due; and 
this relief is not limited, as at one time supposed, to cases where the 
creditor has refused to sue the principal debtor (k). 

It is not to be inferred from the language of this section that 
the surety might not, in an appiopriate case, be entitled to recover 
for special damages beyond the sum he has actually been compelled 
to pay. His right is not merely a right to stand in the ci'editor’s 
place, but is founded on an independent equity (Z). 

On the other hand, the surety’s only claim is to be fully iiideinni- 
lied. He cannot compoimd the debt for whicli he is liable, and 
then proceed as if he stood in the creditor’s place for the full 
amount. ‘ ‘ Where a surety gets rid of and discharges an obligation 
at a less sum than its full amount, he cannot, as against his prin- 
cipal, make himself a creditor for the whole amount; but can only 
claim, as against his principal, what he has actually paid in discharge 
of the common obligation ” (j»). 

“Whatever sum he has rightfully paid.” — This expression 
includes “ not only coin, but also property, of whatever kind, which 
is parted with in lieu of money, but not the mere incurring of a 
pecuniary obligation of the creditor in lieu or discharge of the 
debt owing to him ” (m). The giving, therefore, liy the surety of 
a promissoi 7 note jointly with a third party as his surety, though 
accepted by the creditor as payment of the debt and not as a mere 
collateral security therefor, cannot be treated as payment as between 
the surety and the principal debtor (o). The reason is that, the 
principal debtor being bound to indemnify the surety, the cause of 
action cannot be merely the procuring by the surety of the principal 
debtor’s exoneration from liability to the creditor, but must also 
include the surety being himself damnified (/>) ; and the surely 
cannot be said to be damnified unless the payment is actually made. 


(/) See Agius v. G. W. Colliery 
Co. [1899] 1 Q.B. 413, C.A.; Ham- 
mo7id & Co. V. Bussey (1^7) 20 
Q.B.D. 79, cited on s. 73, illustia- 
tion (j), above. 

(fe) Aschersoii v. Tredegar Dry 
Dock. etc.. Co. [1909] 2 Qi. 401, 
406; Sripatrao v. Shankarrao A.I.R. 
1930 Bom. 331; 32 Bom.L.R. 207; 
127I.C. 33S, 

(/) See per Stirling J., Badeley v. 
Consolidated Bank (1886) 34 6h.D. 
at p. SS6. The reversal of the de- 
cision on the main point, 38 Ch.D. 
236, does not affect this. 


(w) Reed v. Norris (1837) 2 My. 
& Cr. 361, 375 ; 45 R.R.4*8, 94 (Lord 
Cottenham) . On the point that 
there is no subrogation, cp. Peria- 
manna Marakkayar v. Banians 6- 
Co. (1925) 49 Mad. 156; 95 I. C. 
154; A.I.R. 1926 Mad. 544. 

(;i) Per Bhashyam Ayyangar J., 
in Pulti Narayanamurlhi v. Marimu- 
thu (1902) 26 Mad. 322, 328. 

(o) 26 Mad. 322, 328; Mittuswatny 
V. Konar (1936) 14 Rang. 511; 163 
I.C. 668; A.I.R. 1936 Ran©. 235. 

(p) Ibid. 326. 
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Guarantee without concurrence of principal debtor. — 
Where a person becomes surety without the knowledge and con- 
sent of the principal debtor, the only rights which he acquires are 
those given by ss. 140 and 141, and not those ^ven by this section (q). 

There are conflicting opinions on the question whether a surety 
paying a debt which is barred by limitation can be said to have paid 
rightfully within the meaning of this section (r). 

The surety is liable to pay at the suit of the creditor, even' 
though a suit against the debtor may be barred (see notes on s. 134, 
above) ; and in these circumstances it would seem impossible , to 
say that pa 3 mient by the surety is anything but rightful. The 
rights given to the surety by s. 145 arise from the discharge of 
his own liability to thS creditor and not from the liability of the 
■debtor (j). 


1 46 . Where two or more persons are co-sureties 
for the same debt or duty, either jointly 
Co-sureties liable to qj. severally, and whether under the 
conin iite equa y. game oi; different contracts, and whetliet 
with or without the knowledge of each other, the co-sure- 
ties, in the absence of any contract to the contrary, are 
liable, as between themselves, to pay each an equal share 
of the whole debt, or of liiat part of it which remains 
unpaid by the principal debtor. 

Illustrations. 


(a) A., B. and C. are sureties to D. for the sum- of 3,000 rupees 
lent to E. E. makes default in payment. A., B. and C. are liable, as 
between themselves, to pay 1,000 rupees eacli. 

(b) A., B. and C. are sureties to D, for the sum of^ 1,000 rupees 
lent to E., and there is a contract between A,, B. and C. that A. is to be 
responsible to the extent of one-quartqr, B. to the extent of one-quarter 
and C. to the extent of one-half. E. makes default in payment. As 
between the sureties, A. is liable to pay 250 rupees, B. 250 rupees, and C. 
500 rupees. 


Contribution by co-sureties. — ^This has long been elemen- 
tary. The earliest case usually cited settled that the co-sureties 
need not be bound under the same contract and laid down that the 
right to contribution is independent of any agreement for that 
purpose (t). 


(g) Muthu Raman v. Chinna Vel- 
layan (1916) 39 Mad, 965 ; 33 I.C. 
508. 

(O.No, Suja V, Pahlwan (1878) 
Punj. Rec. no. 30. Yes (at any 
rate if he pays under a decree), Ra- 
ghavendra Gururan v. Mahipat Kri- 
61 


sh\a (1924) 49 Bom, 202 ; 86 I.C. 
883; A.I.R. 1925 Bom. 244. 

(j) Anmd Singh v. Collector of 
Bynor A.I.R. 1932 All. 610; (1932) 
AU. L. J. 868. 

(t) Bering v. Earl of Winchilsea 
(1787) 1 Cox, 318; 2 Bos. & P. 270; 


Ss. 

145 , 146 . 
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S. 146. 

' 1 , • ' 


It muai be obsei-ved Uial a “ surety has ilo claim against his 
co-sureties until he has paid more than his share of the debt to the 
principal creditor ” («), for only then does it become certain that 
there is ultimately any case for contribution at all. But a judgment 
against the surety at the suit pf the creditor for the full amount 
of the guarantee (or an equivalent process, such as the alloivance 
of a claim for the sum in the administration of the surety’s estate) 
will have the same effect as payment for this purpose, and entitle 
the surely or Ms representatives to a decla'hation of the right to 
cpntribulion.; it seems that this is a matter of purely equitable juris- 
diction ,(w). The like principles apply to contribution among co- 
truslees' (to). 

All the' co-sureties are entitled to shai^ in the benefit of any 
security or indemnity which any one of them has obtained from 
the principal debtor, and tMs whether they knew of it or not (.y). 
The surety bringing in, under this rule, what he receives fiX)m his 
security, may resort again lo that security for the liability to which 
he remains subject, and the co-sureties may again claim the benefit 
of participation and so on until the co-sureties have bCen fully 
reimbursed or the counter-security exhausted (y). 

There is no right of contribution between persons who become 
sureties not for the same debt, but by distinct and separate obU- 
galiona for 'different portions of a debt (a^). Nor is there any such 
right between an ultimate surely for payment of a debt and a person 
who, though a surety as between hiMself and the principal debtor, 
has authorised the creditor lo treat him as a principal. Whei’e B. 
joined with A. in a mortgage of A.’s property lo Z., and agreed 
to be considered, as regards Z., aS a principal debtor for the whole, 
though as between A. and himself he was a surety, and the debt 
was insured with M., who knew the terms of B.’s engagement, in 
the name oi Z., M. undertaMng to 'pay the debt on notice that Z.’s 
power of sale had become exercisable, it was held that M. was 
a guarantor to Z. against the default of both A. and B., and was 
’ not a co-surety with B. (a) . An express contract between Z. and 


1 R.B. 41; and see otlier judgments 
cited by Wright J. in Wolmershausen 
V. GiMck [1893] 2 Ch. 523 sqq. 

{u)-Ex parte Swvidon (1881) 17 
Ch.D. 44, at p. 48, per Brett L.J. 
following Davies v. Humphreys 
(1840) 6 M. & W. 153; SS R.R. S47, 
559. It is not enough that he has 
paid more than his share of a part 
of 'the debt which has become due: 
SWWejr V. Bwdett [1911] 2 Ch. 418 
It must be determined by the circum- 
stances of each case whether there is 
an indlvUible jtiinclpal debt or Sever- 
able debts. ' 


. (n) W olmershcmsen -v. Gullick 
'[1893] 2 Qi. S14: 

(w) Robinson v. Harkin [1896] 2 
Ch. 415. 

’ (x) Steel V, Dixon (1881) 17 Ch 
D. 825. 

(y) Berridge v. Berridge (1890) '' 
44 Ch.D. 168. 

(a) Coope V. Twynam (1823) 
Turn, & Rnss. 426 ; 24 R.R. 89. 

(o) Re Denton's Estate [1904] 2 
Ch, 178, C.A., following the distinc- 
tion laid down in Craythome v. 
Swinbwwe '(1807) 14 Ves. 160; 9 R, 
R. 264. 



CONTRIBUTION BETWEEN CO-SURETIES. ’ 483 

M. that M. was to be a surety for, but not with, B., by way of 
“ collateral security,” would have the same effect (b). 

1 47 . Co-sureties who are bound in different 
Liability of co- sums are liable to pay equally ,as far as 
sureties bound m di£- limits of ffieir respective obligations 

SUHlSa , 

• permit. 

Ilhuirations 

(a) A., B. and C., as sureties for D., enter into three several bonds, 
each in a different penalty, namely, A. in the penalty of 10,000 rupees, B. 
in that of 20,000 rupees, C. in that of 40,000 rupees, conditioned fot D.’s 
duly accounting to E. D. makes default to the extent of 30,000 rupees. 
A., B. and C. are each liable to pay 10,000 rupees. 

(b) A., B. and C., as sureties for D., enter into three several bonds, 
each in a different penalty, namely, A. in the penalty of 10,000 rupees, B. 
in that of 20,000 rupees, C. in that o'f 40,000 rupees, conditioned for D.’s 
duly accounting to E. D. makes default to the extent of 40,000 rupees. A. 
is liable to pay 10,000 rupees, and B. and C. 15,000 rupees each. 

(c) A., B. and C,, as sureties for D., enter into three several bonds, 

each in a different penalty, namely, A. in a penalty of 10,000 rupees, B. 
in that of 20,000 rupees, C. in that of 40,000 rupees, conditioned for D.'s 
duly accounting to E, D. makes default tu the extent of 70,000 rupees. 
A., B. and C, have to pay each the full penalty of Iris bond. ^ 

The wording of this section and its effect as shown by the 
illustrations are perfectly clear, and the question why it says 
” equally ” and not ” rateably,” thus making what seems an arbit- 
lary departure from the rule as previously understood, is not one 
which we have any means of answering. There is no variation 
between this section and the original draft.. 


Ss. 

I4ff, 14T 


(b) Craythorne v. Swinburne {\2Q7) , supra. 
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1 48 - A “ bailment ” is the delivery of goods by 
"Bailment” “bai- o”® person to another for some pur- 
ler," and "bailee" pose, Upon a contract that they shall, 
when the purpose ,,is .accomplished, be 
returned or otherwise disposed of according to the direc- 
tions of the person delivering them. The person deliver- 
ing the goods is called the “ bailor.” The person to whom 
they are delivered i's called the “bailee.” 

Explamtioii. — If a person already in possession of 
the goods of another contracts to hold them as a bailee, he 
thereby becomes the bailee^ and the owner becomes the 
bailor, of such goods although they may not have been 
delivered by way of bailment. 

The late Mr. Justice Story’s (a) woi-ks on bailment and agency 
acquired a classical reputation, and were largely used in this and 
the following chapter by the framers of the present Act, on the 
whole with very good results. But, as those works have not been 
re-edited for many ycars^ and have, in England at any rate, cea.'sed 
to be in common use, thottgh fairly recent judicial citations occur, 
it is not thought worth while to furnish the text of the Act, which 
after -all is its own sufficient authority, with specific references 
to them. 

Nature of the transaction. — " Bailment ” is a technical term 
of the Common Law, though etymologically it might mean any kind 
of hancKng over (Fr. baillcr'). It involves change of possession. 
One who has custody without possession, like a servant, or a guest 
using his host’s goods, is not a bailee. But constructive delive’'y 
will create the relation of bailor and bailee as well as actual, as 
stated in" the Explanation. 

The bailee’s duty to deal with the goods according to’ the ' 
bailor’s orders is incidental to the contract of bailment, and arises 
on the ddivery of the goods, although those orders may have already 


(a) Of the Supreme Court of the 
United States from 1811 to 1845. 
Story was not ii subtle or always a* 
thorough critic in dealing with autho- 
rities, but he was au admirable ex- 


ponent of the common sense of the 
law when the state of authority left 
him a free hand. He drew largely 
on Pothier and other civilian writers. 
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been given and accepted in such a manner as to constitute a prior S. 148 , 
special contract (&). As a matter of pleading this is no longer 
material in England or India, but it might .still be material with 
regal'd to the period of limitation. 

Bailment is necessarily dealt with by the Contract » Act only 
so far as it is a kind of contract. It is not to be assumed that with- 
out an enforceable contract there cannot in any case be a bailment. 

Ill England the conviction of an infant for the statutoi'y offence of 
larceny by a bailee has been upheld (c). “ It is conceived,” says 
Sir R. S. Wright (d), " that in general any person is to be con- 
■ sidered as a bailee who otherwise than as a servant cither receives 
possession of a thing from another or consents to receive or hold 
possession of a thing for another upon an undertaking with the 
other person either to keep or return or deliver .to him the specific 
thing or to convey and apply the specific thing according, to the 
directions antecedent or future of the other person.” 

The words “ otherwise disposed of ” in the present section 
express the common law as nov,' understood. “It seems clear that 
a bailee is not the less a bailee because he is clothed with authority 
to sell the thing which is bailed to him,” e.g., a factor for sale (c). 

On the whole a Ijailment may be described as a delivery on condi- 
tion, to which the law usually attaches an obligation to redeliver the 
goods, or otherwise deal with them as directed, when jtlie condition 
is satisfied ; but there fliay be, in particular cases, a bailment without 
an enforceable obligation (/). 

Where a chattel is delivered by mistake, the intention being to 
deliver another chattel either with or without conditions, the legal 
result, whatever it may be, is not a bailment ; for there is no inten- ^ 
lion at all to deliver the chattel which is in fact delivered, and no 
contract with respect to it. The late Lord Coleridg e’s opinion 
‘ ‘ that bailment,^ is not a mere delivery on a contract, but is a.xon- 
tract.itself ” (g) may not be a very clear or convincing reason for 
this proposition, but does not affect its truth. The problems which 
arise in this connection are, however, outside tire scope of this Act. 

The judgment of Holt C.J. in Coggs v. J?ernard‘ (A) is celeb- 
rated as the fii'st judicial exposition o? this branch of law, as indeed 
it is one of the earliest attempts, outside the law of real property, 
to give a connfected and rational exposition of any branch of the 
Common Law as a whole. But the somewhat minute distinctions 


(b) Streeter v. Horlock (1822) 1 
Bing. 34; 2S R.R. 579. 

(c) R. V, McDonald (1885) 15 Q. 
B.D. 323. (No such question could 
arise under the Indian Penal Code.) 

(d) Pollock and Wright on Posse.s- 
sion, 163. 

(e) Sir R. S. Wright, op. cil. 


161, 162. 

(/) Judgment of Cave R. v. 
McDonald (1885) .15 Q. B. D. 323, 
at p. 328. 

(p) R. V. Ashioell (1885) 16 Q. 
B.D. 190, atp.'223. 

(fi) (1703) 2 Ld. Raym. 909; I 
Sm, L. C. 175. 
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S. 148. there laid down were really taken from the Roman law through 
B radon, and, whether they were ever operative in the law of 
England or not, they are not adopted in this Act (see s. ISl, be’ow). 

One result of Lord Holt’s reliance on Bradon is that in later 
times English Courts have felt themselves' I'alher specially free 
to refer to the Roman law in questions on the contract of bail- 
ment (i), but this is now in India, and probably in England, 
rather a matter of literary curiosity than anything else. 

No bailment where whole property transferred, — Obviously 
no ti-ansaction can be a bailment within thfe Ad which does not 
satisfy the .terms of this section. Accordingly there is not a bailment 
if the thing delivered is not to be specifically returned or ac- 
counted for; and so is the Common La'ftr. 

A delivery o‘f pi'operty on a contract for an equivalent in 
money or in other commodities (whether like the property deli- 
vered or not) is a sale or exchange and not a bailment, as where 
farmers deliver grain to a miller to be used by him in his trade, 
and ai'e entitled to claim an equal quantity of corn of like quality 
or its market price (/). 

An agent authorised to receive payment, and bound to band 
over to his principal an equivalent sum, but nbt necessarily tire 
actual coin or instruments of credit received by him, is not a 
bailee (k). 

Similarly the cleliveiy of Government promissory notes to a 
treasury for cancellation and consolidation into a single note is 
not a bailment, for there is nfi contract in such a case that the 
notes shall be returned or otherwise disposed of according to the 
directions of the owner (I). 

Again the relation between a indigenous banker and the per- 
son depositing money with him in the ordinary way of business 
is that of borrower and lender, and the money so lodged can be 
recovered only as “money lent’’ under art. 59 of the Limita- 
tion Act, and not as " money deposited ” under an' agreement 
that it shall, be “payable on demand’’ under art. 60. In the 
former case the period of limitation runs from the date of the 
loan, and in the latter from the date of demand (w). “ The 
mere use of the term ‘ deposit ’ cannot alter the substance of the 

transaction ’’(«). It is in each case a question of fact whether 

• 

(0 See the judgment of the Court ment of Blackburn J. 
in Blakemore v. BrUiol and Exeter (1) Secretary of State for India 
• Ry. Co. (1858) 8 E. & B. 1035, in Council v. Sheo Sinigh (1880) 2 

KKO; 112 R.R. 880, 887. All. 756, 760. 

(.j) South Australian Insurance Co. (ih) Ichha -Dhanji V. Natha 
V. Randell (1869) L. R. 3 P. O. (1888) l'3 Bora. 338. 

101. (») Per Cur. in Ram Sukh v. 

(k) See Bridges v. Garrett (1870) Brohenoyi Dost (1879) 6 C. L. R. 
L-.R. S C.P. 451, in Ex. Ch,, judg- 470. 
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a transaction amounts to a mere loan or a fl<fposit under 
art. 60 (o). 


1 4®. The delivery to the bailee may be made by 
doing anything which has the effect of 
putting the goods in the possession of 
the intended bailee or of any person 
authorised to hold them on his behalf. 


Delivery to bailee 
how made. 


Compare ss. 33, 34 .of the Indian Sale of Goods Act, 1930. 

The bailor’s part need not be very active. Mere assent^ for 
example, of a guest at a place of public entertainment to a ser- 
vant’s officious assum^tiPh- of custody may be sufficient evidence 
of delivery to make the propiietor of the house a bailee and res- 
ponsible for logs {p). Having regard to the course of dealing 
of a railway company, the mere fact that a loading clerk in the 
employ of a railway company filled up a forwarding note and 
marked a number on it has been held not to amount to delivery 
of goods to the company within the meaning of this section. It 
was further necessary that a number corresponding to the num- 
ber of the forwarding note should be marked on the 
goods by a lailway official (g). A lady employed a gold- 
smith for the purpose of melting old jewellery and mak- 
ing new jewels. Every evening she Used to receive the 
half-made jewels from the goldsmith and put them into a box 
which was left in a room in the goldsmith’s house, of which she 
retained the key, It was held that there was a redelivery of the 
jewels to the lady and that they were not in the possession of the 
goldsmith when during one night they were stolen (r). 

ISO- The bailor is bound to .disclose to the bailee 
faults in the goods bailed, of which the 
diKios°/'* fatiitT in bailor is aware, and which mliterially 
goods bailed. interfere with the use of them (s'), or 

expose the bailee to extraordinary- 
risks; and if he does not make such disclosure, he is 


'(<?) Iskuf Chunder v. fibtM Ku- 
mari (1888) 16 Cal. 25; Perimdew~ 
tayar v. Nammatvar (1895) 18 Mad. 
390; Dorabji v. Mwncherji (1894) 19 
Bom. 352, in app, ihid, p. 775. Cp. 
Re Tidd [1893] 3 Ch. 154,' where 
there seems to be some want of ade- 
quate distinction between a deposit 
of specific goods on coins and a 
posit in the banking sense, ie, a 
loan not immediately repayable, 
though the decision is clearly cor- 
rect. • 


(p') Utteen v. Nkots [1894] 1 Q 

B. which really_ decides very 
little. 

(q) Lachmi Naraitt v. B, B. & 

C. I. Radveay (1923) ,45 All. 235; 
74 I.C. 248; A.I.R. 1923 All, 449, 

(r) Kaliapenmal v. Visalahshi 
A.I.R. 1938 Mad. 32; 175 I. C. 
343. 

(r) These words seem to cover 
the case of a bailment for hire “where 
it is found that the article is not fit 
to be used for the purpose for which 


. Ss. 
1 . 48 - 160 . 
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S;;160<* responsible for damage arising to the bailee directly fronn 
such faults. 

If the goods are bailed for hire, the bailor is respon- 
sible for* such damage, whether he w,as or was not aware . 
of the existence of such faults in the goods bailed. 

IllustraHons. 

(a) A. lends a horse, which he knows to be vicious, to B. He does 
not disclose the fact that the horse is vicious. The horse runs away. B. 
is thrown and injured, A. is responsible to B, for damage sustained, 

(b) A. hires a carriage of B. The carriage is unsafe, though B. 
is not aware of it, and A. is 'injured. B. is responsible to A, for the 
injury. [Hyinan v. Nye (1881) 6 Q.B.D. 685 confirms Ihis.j 

— -- * f 

There is no doubt that such is the Common Law, though there 
is not much positive authority. The rule of Roman Law is that 
if a man knowingly lends his neighbour foul or leaky vessels,, 
whereby the wine on oil put into them perishes or is lost, he is^ 
liable for the damage (t) ; and this was approved in a modern case 
> by the Court of Queen’s Bench, though it was decided that the 
plaintiff, on the facts, represented a person who was not a party 
to a contract of loan for use, or any contract at all, with the defen- 
dants. The case of Illustration (a) is put by the Court and treated 
as dear. “ Would it not be monstrous to hold that if the owner 
of a horse, knowing it to be vicious and unmanageable, should lend 
it to one who is ignorant of its bad qualities and conceals them from 
him, and the rider, using ordinary care and skill, is thrown from 
'■ it and injured, he should not be responsible? ... By the neces- 
sarily implied purpose of the loan a duty is contracted lowai'ds the 
borrower not to conceal from him those defects known to the lender 
which may make the loan perilous or unprofitable to him ” (m). 
It is equally certain that a gratuitous lender is not liable for de- 
fects in the things lent of which he is not aware (w). 

A person who delivers to a carrier goods- which he knows to 
be of a dangerous character, such as explosives, and to require 

it is hired,” notwithstanding that the hire, but is dispensed from any 
apparently the Bombay High Court active duty as to returning the goods, 
has assumed the contrar.v: Ismfalli really* belongs to s. 160, below. As 
'HassHnatty v, Ibrahim Ddj^Jiai the arguments are not reported, one 
(1920) 4S Bom. 1017, 1019; 61 I.C. cannot see how the case was presen- 
S07, In the English case of Hyman ted to the Court or what sections of 
V. 'Nye (1881) 6 Q.B.D. 685, the tire Act were referred to. 
bailor's duty is laid down as being (t) D, 13, 6, commocl. 18, § 3 
“to supply a carriage" (or, of course, (Gaius). 

, as the case may be) “as fit for the («) Blaketnore (or Blackmore, 27 
purpose for which it is lured as care L.J. Q,B.167) v. Bristol and Exe- 
and sHlI can tender it.”^ The Bom- ter Ry, Co. (1858) 8 E. & B. 1035, 
bay decision, however, that on tlie at p. 1051 j 112 R.R. 880, at p. 888. 
ground of bre^h of implied warran- (w) Mai^arthy v. Voting (1861) 
ty the bailee not only need not pay 6 H. & N. 329; 123 R.R. 541. 
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extraordinary care in handling, and omits to give warning of it (the Ss. 
nature of the goods not being apparent), is liable for any resulting 160, 161 
damage (w). But this duty seems to be independent of ihc con- 
tract of bailment, and antecedent to the formation of any contract 
between the pafties. 

With regard to Illustration (b) there is some doubt whether ' 

■in England the rule* would apply to the case where A. hires of ,B. 
a specific carriage, not a carriage to be provided by B. at his dis- 
cretion. But the decisions upon the hiring of particular kinds of 
property turn rather on questions of implied warranty, or luiex- 
pressed terms 'of the contract, and must be used with great caution 
for the establishment of any "general rules (x). 

It does not seem, at* all events, that tlie quite positive language 
of the second paragraph of the present section would be qualified 
in India by any such exception. 

1 S 1 . In all cases of bailment the bailee is bound 
„ , to take as much care of the goods hailed 

by bailee. to him as a Ilian of ordinary prudence 

would, tinder similar circumstances (y), 
take of his own goods of the same bulk, quality and value 
as the goods bailed. 

This section abolishes the distinctions in the ambunt of care 
required of various kinds of bailees which were established, or sup- 
posed to be established, by the judgment of Holt C.J. in Coggs v. 

Bernard (b) . By modern English law a gratuitous bailee is bound 
to take the same care of the property entrusted to him as a reason- 
ably prudent and careful man may fairly be expected to take of his 
own property of the like desci iption (a) ; and it does not seem that 
in practice an ordinaiy bailee for "reward is bound to anything * 

more (&). Even a gratuitous bailee must use sucli skill as he 


(ki) Lyell v. Ganga Dai (1875) 

I All. 60; Parrant v. Barnes (1862) 

II C.B.N.S, SS3; 132 R.R. 667. 
(x) Rolertson v. Amason Tug 

and Lighterage Co. (1881) 7 Q.B. 
D. 598 (steam-tug with engines da- 
maged, unknown to both parties) . 
On the other hand, an agreement to 
let a furnished house implies a cou- 
dition that it shall ba fit For occupa- 
tion at the date fixed for commence- 
ment of the tenancy; Wilson v. 
Finch-Hatm (1877) 2 Ex. D. 336. 
This of course is not a bailment. 

(ji) Similar to those of the parti- 
cular case, not necessarily to the 
proved or assumed average circum- 
62 


stances of the bailee’s biusiness in 
matters of that class: Bengal N.W- 
R, Co. V. Bansidhar (1925) 1 Luck. 
106; 92 I.C. 603; A.I.R. 1926 Oudh ^ 
218. In Shanti Lai v, Tara Chand 
A.I.R. 1933 All. 158; 142 I.C. 691, 
a bailee of grain w.is held not liable 
for damage caused by a flood the ap- 
pearance of which was described as 
"unknown and unprecedented in the 
annals of Agra.” 

{s) (1703) 2 Ld. Ravm. 909; 1 
Sm.L.C. 175. 

(o) Giblin v. McMullen (1869) I- 
R. 2r.C. 317, 339. 

(b) Searle v. Laverick (1874) L. 
R. 9Q.B. 122. 
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S. 161, actually possesses, or by Ijis profession or condition may reasonably 
, be expected to possess ; a man who tinderlakes to show olT a horse 
is presumed to be a competent rider (c). So that the obligation of 
bailees for hire, defined as being “ to exercise the same degree of 
care towards the preservation of the goods entrusted to them fi'om 
injury which might reasonably be expected from a skilled store- 
keeper, acquainted with the risks to be apprehended either from 
the character of the storehouse itself or of its locality ” (d), does 
not carry the matter much further. 

A special and higher responsibility, not being part of the ordi- 
nary law of bailment at all, was imposed by the law of England 
•upon common carries and innkeepers (e). How far this remains 
unaffected by the Contract Act in India must be separately 
considered. 

Common carriers. — ^The provisions of ss. 151 and 1S2 of the 
Contract Act embody in effect the Common Law rule as to the 
liability of bailees other than common carriers and innkeepers. The 
measure of care required of these Bailees in respect of goods 
entrusted to them was the same as a man of ordinary prudence 
would take of his own goods ; in other words, the liability was one 
for negligence only, in the absence of special contract. Common 
carriers (/) and innkeepers, on the other hand, were liable as 
insurers of goods; that is, they were responsible for every injufy 
to the goods occasioned by any weans whatever, except only the act 
of God and the King’s enemies. Therefore the mere pixiof of deli- 
very of goods and injury thereto, unless caused by the act of God 
- or the King’s enemies, was sufiBcient to entille the plaintiff to com- 
pensation without proof of negligence on the part of the defen- 
dant (g). These principles of the ’English Common Law^applied 
in India (A), but ^ey were subsequently modified by legislation as. 
respects common carriers, and the Carriers Act, 1865 now enables 
a bailee of this class to limit his liability by special contract in the 
case of certain goods, but not so as to get rid of liability for negli- 


(c) Wilson V. Brett (1843) 11 M. 
& W. 113; 63 R.R. 528; see also 
Secretary of State v. Ranidhm Das 
A.I.R. 1934 Cal. ISl; 37 C.W.N. 
1109; ISO I. C. 189. 

(d) Brabant & Co, v. King [1895] 
A.C. 632, at p. 640. 

(e) It would be useless lor Indian 
purposes to speak of the later modi- 
-fications introduced by statutes. 

(f) "Common carrier" denotes a 
person, other than the Government, 
engaged in the business of transport- 
ing for hire property from place to 
place, by land or inland navigation, 
for all persons indiscriminately : 


Cairiers Act, 186S, s. 2. 

(or) Carriers of passengers are not 
liable as insurers so as to render 
them liable under all circumstances 
for not carrying the passengers 
safely. Their duly is to exercise 
reasonable care and diligence, and 
they cannot, therefore, be held res- 
ponsible except for neglect of that 
duly; East Indian Ry. Co. v. Kali- 
dos (1901) 28 1. A. 144; 28 Qil. 
401. 

(h) Irrawaddy Flotilla Co. v. 
Bugwandas (1891) 18 I.A. 121, 125; 
18 Cal. 620, 625; Whateley v. Palan- 
ji (1866) 3 B.H.C.O.C. 137. 
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gencc (i). The question whether the liability of common carriers S. Igl. 
was still further reduced by the enactment of ss. ISI and 1S2 of 
the Contract Act, so as to render them liable for negligence only as 
in the case of other bailees, came up before the High Court of 
Bombay in 1878. That Court held that the definition of “ bail- 
ment ” in s. 148 was large enough to include bailment for car- 
(y), and that the provisions of those sections, therefore, 
applied to common carriers, so as to supersede altogether the 
stringent rule of the English Common law 0t). The High Court 
of Calcutta, on the other hand, held in a subsequent case that the 
liability of common carriers was not aflfecled by the Contract Act (1). /■ 

The same point arose before the Privy Council in an appeal fromv/ 
the Court of the Recorjjer of Rangoon, where it was held, approv- 
ing the Calcutta decision, that the duties and liabilities of a com- 
mon carrier in India are governed by the principles of the English 
'Common Law in conjunction with the provisions of the Carriers 
Act, and that, notwithstanding some general- expressions in the 
chapter on Bailments, the responsibilitj' of a common carrier is not 
within the Contract Act (m). The decision proceeded on the 
grounds O') that, if the liability of a common carrier was governed 
by ss. ISl and 1S2 of the Contract Act, the provisions of ss. 6 and 
8 of the Carriers Act would be rendered nugatory, though s. 1 of 
the Contract Act declares that nothing in that Act contained .shall 
affect the provisions of any Act not thei-cby “ expressly repealed,” 
and the Carriers Act is not one of the Acts so repealed ; ( 2) that 
at the date of the Contract Act the law in foi-ce in British India 
I'elating to common carriers was partly written, being the Carriers 
Act, and partly unwritten, being the English Common Law, which 
together formed a code at once simple, intelligible, and complete, 
and that, had it been intended to codify the law of common carriers 
by the Contract Act, the more usual course would have been to 
repeal the Carriers Act and to re-enact its provisions, instead of 
sweeping away the common law by a side wind and leaving the law 
on the subject to be gathered from two Acts; and (3) that the 
mere fact that the Contract Act treats of bailments in a separate 
chapter, and that the definition of bailment is wide enough to include 
' bailment for carriage, does not show any intention to abrogate the 
common law rule, for the Act, as appears from the preamble 
thereto, does not purport to do more th^ to define and amend 
certain parts of the law relating to contracts. The result is that 
the rights and liabilities of common carriers are outside the Indian 

(i) Ss. 6 and 8. (1878) 3 Botn. 109. 

(j) The only section in which (/) Moothora Kant v. I,GS.N. 
bailment for the purpose of carnage Co. (1883) 10 Cal. 166. 

is mentioned is s. 158. That sec- (hi) Irrawaddy T'lotdlg Co. v 
tion, however, deals merely with Bugwandas (1891) 18 I.A. 121 ; IS 
gratnitous bailments. Cal. 620. 

(A) Kttverji v. G. I. P. Ry. Co. 
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S. 161, Contract Act, and they are governed by the principles of English 
law as modified by the Carriers Act of 1865 («). 

Carriers by sea for hire arc not common carriers within the 
meaning of the Carriers Act III of 1865 (o). There is a conflict 
of decisions as to the liability of such carriers being governed by 
the Common Law of England gr the provisions of ss. 151 and 152 
of this Act. The High Court of Calcutta has held that a foreign 
company (which in that case was a French company) arc not 
common carriers in the ordinarj' English sense of the word, and 
that if the contract of affreightment is made in British India (as. 
in that case in Calcutta), tlieir liability is governed by the provi- 
sions of ss. 150 and >151 (/>). On the otlier hand, the High Court 
of Madras held in a case in which the sanre company wei'c defen- 
dants and the contract of affreightment was also made in Calcutta, 
that the company were none the less common carriers because they 
were a foreign company, and that the liability of the company was 
governed by the common law of England, and not by the provisions 
of this section. “ The contract,” said the Court. “ was made at 
Calcutta, and whatever the nationality of the defendants or their 
ship, the law applicable to them is the /ex' loci fontracius. The lex 
loci is the law of England; the defendants are therefore in our 
opinion common carriers, and the English law. as to common 
carriers applies to them ” (g). 

It is submitted however that the above decisions do not give 
sufficient weight to the rule which now prevails in the English 
Courts, that the proper law of a contract of nffreightinent is the hiw 
by which the parlies intended that their contract should be governed. 
This is the general principle, but it admits, as general principles 
usually do, of more than one exception. Tt may often be difficult 


(«) British and Foreign Marine 
Insurance Co. v. India General Na- 
vigation and Railway Co. (1910) 38 
Cal. 28; 9 I.C. 364. As to railwiys, 
see paragraph below, 

(o) Kuniber v. The B.I.S.N. 
Co. (1913) 38 Mad. 941; 20 I. C. 
S49; Boggiano &■ Co. v. The Arab 
Steamers Co., Ltd. (1916) 40 Bom. 
529, S3S-S36; 33 I.C. 536. Sec Car- 
riers Act, of 1865, s. 2, which define-, 
a common carrier. But carriers by 
inland navigation or by river stea- 
mers are common carriers; see India 
General Steam Navigation Co. v. 
Bhagwan " Chandra Pal (1913) 40 
Cal. 716, 718; Dekhari Tea Co. v. 
Assam B^igal Railway Co. (1920) 
47 Cal. 6; 57 I.C, 406; India Gene-^ 
ral Navigation and Railway Com- 
pany V. Eastern Assam Railway Co. 


(1920) 47 Cal. 1027; 61 I.C. 14. 

(/>) MacHllicau v. Compagnie dot 
Messageries Maritimes de France 
(1880) 6 Cal. 227. 

(g) Ha/i Ismail Sait v. The Com- 
pany of the Messageries Maritimes of 
France (1905) 28 Mad. 400. The 
suit was against the company for 
damage caused to the goods by land- 
ing them in ram, and it was held 
that, though the act amounted to 
negligence on the company’s part, 
they were exempted from liability 
by a clause in the bill of lading - 
which provided that the company 
should not be liable for the negligence 
of its servants. Kumber v. The B 
I.S.N. Co., (1913) 38 Mad. 941; 
20 I.C. 546; Mylappa Chettiar v. 
The B.I.S.N. Co. (1917) 34 Mad. 
L.J. 553, 557; 45 I.C. 485. 



COMMON CAREIEE. 


•^93 


io ascertain what the intention of the parties- in fact was ; and in 
that case it was presumed to be the law of the ship’s flag. The law of 
the ship’s flag will nevertheless be excluded if there is anything 
in the terms or purposes of the contract wliich indicates a contrary 
intention of the parties; and in any event there may be particular 
incidents of the contract where the piesumption'is that tire law 
of a particular ceuntry is to apply. This is especially the case 
where the shipment is made in one country and the goods ai-e to be 
discharged in another ; or where the contract is a through contract, 
involving the laws of several countries in the course of the ship’s 
voyage. “ The rights of the parties to a contract are to be judged 
of by that law by which they intended, or rather by which they 
may justly be presumed, to have bound themselves:” Willes J. 
delivering the judgment* of the Exchequer Chamber in Lloyd v. 
Guibert (r). It may well be that in the absence of any contrary 
intention, a shipowner carrying goods from Calcutta to Madras 
can be presumed to contract with reference to the Indian Contract 
Act; but it by no means follows that the presumption is the same 
if the goods are to be carried to London or New York. The sub- 
ject is however too special for detailed consideration in this place 
and reference should be made to Dicey, Conflict of Laws (5th 
ed.) Rules 16S-170, and. Carver, Carriage by Sea (8th cd,). Chap. 
VII, "Effect of Foreign Laws.” 

Carriers by Railway. — ^The liability of carriers by railway is 
nnw governed by the Indian Railways Act, 1890. S. 72 oi that 
Act provides that the responsibility of a railway administration (j) 
for injury to goods delivered to it to be canded by railway is, sub- 
ject to the other provisions of the Act, that of a bailee under ss. 151, 
152, qnd 161 of the Contract Act (#), and that it shall not be aflEect- 


(r) (186S) L.R. 1 Q.B. IIS, at 
p. 123, where the law o£ the ship’s 
flag was adopted. Other cases which 
may usefully be referred to are 
Chartered Bank of India v. Nether- 
lands S. N. Co. (1883) 10 Q.B.D. 
S21 : Jacobs V. Credit Lyonnais 
(1884) 12 Q.B.D, 589; In re Mis- 
souri S. S. Co. (1889) 42 Oi. D. 
321; The Industne [1894] P. 58; 
Standard Oil Co. v. Clan Line 
[1924] 'A. C. 100. The subject is 
often complicated by the provisions 
contained in laws like the United 
States Harter Act, 1893, or the Eng- 
lish Carriage of Goods by Sea Act, 
1924, which put statutory restrictions 
on shipowners seeking to limit their 
liability for negligence in their con- 
tracts of affreightment. 

(f) “Railway administration’’ in 


the case of a railway administered 
by the Government qr a Native State 
means the manager of the raihva}, 
.'.nd includes the Govermnent or the 
Native State, and, in the case of a 
railway administered by a railway 
company, me.ms the railway com- 
pany: s. 3, cl. 6, of the Indian Rail- 
ways Act. 

(i) In Secy, of State v. Bhagwan 
Das (1927) 49 All. 889; 102 I. C. 
■HO; A.I.R. 1927 All. 371, the Con- 
ti act Act appears to have been in- 
advertently treated as directly appli-. 
cable, but this did not affect the re- 
sult. We may mention here that 
cases turning merely on the constiuc- 
tion of risk notes :md mattefS of evi- 
dence as applicable thereto are pur- 
posely not cited, as not being rele- 
vant to the general law of contract. 


S. 161. 


I 
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S. 161. cd bjf the Common Law of England or the Carriers Act, but that 
it may be limited by a special agreement between the parties, pro- 
vided that it is in writing by or on behalf of the person sending 
t^ goods and is otherwise in a form approved by the Governor- 
General in Council. Several railway companies in India have ac- 
cordingly issued what is called “ the risk note ” in a form appi'oved 
by the Governor-General in Council, which is used when the sender 
elects to despatch at a “ special reduced ” or " ownci-’s risk ” 
rate articles for which an alternative “ ordinary ” or “ railway 
risk” rale is quoted in the tariff. The ” risk note” provides 
that, in consideration of the railway company carrying the goods 
at a special reduced rate, they shall be exempted by the sender 
from liability for loss or damage to the goods from any cause what- 
ever before, during, or after transit over the railway or other 
railways working in connection therewith. Such a note signed 
by the sender constitutes a special contract within the meaning of 
s. 72, and a railway company cannot, therefore, be rendered liable 
on such a note, whatever may be the cause of injuiy to the 
goods (m). 

Innkeeper. — ^It has been held by the High Court of Allahabad 
that the liability of a ffucst in respect of goods belonging to a hotel- 
keeper and used by the guest is tliat of a bailee under ss. 151 and 
152 of this Act, so that the guest is not responsible for the loss, 
destruction, or deterioration of the furniture in his use if he has 
taken* as much care of it as a man of ordinarj’ prudence would, 
under similar circumstances, take of similar furniture of his 
- own (v). On the other hand, it was held by the Bombay High 
Court, in a case which arose six years before the date of the 
Contract Act, that the liability of a hotel-keeper in respect of 
goods belonging to a guest was governed by the Common Law 
of England (w). According to that law, an innkeeper is liable 
for loss or damage of goods belonging to the guest, un’ess the loss 
or damage arises from the guest’s negligence, the act of God. or 
the King’s enemies (jr). In the Bombay case, however, the hotel 


(«) Tippama v. Southern Mora- 
tha Ry. Co. (1892) 17 Bom. 417; 
Balaram v. Southern Maratha Ry. 
Co. (1894) 19 Bom. 159; East India 
Ry. Co. v. Bunyad AH (1895) 18 
All, 42; Toonya Ram v. East India 
Ry. Co. (1902) 30 Cal. 257. See 
also Jalim Singh v. Secretary 'of 
State (1904) 31 Cal. 951; Ladhu v. 

‘P. & D. Railway (1886) Punj. 
Rec. no. 97; Arumckellam v. Mad- 
ras Raifivay Co. (1909) 33 Mad 
120 r Narain v, E. I. Railway Co.' 
(1912) 34 All. 6S6; 16 I.C, 369; 
Bast India Ry, Co, v. Nilkanta Roy 

«k 


(1914) 41 Cal, 576 ; 22 I.C. 679; 
East India Railway Co. v. Shiv Pro- 
sad (1912) 17 C.W.JSF. 529; .18 I.C. 
216; Rohilkhand &■ Kumaun Ryi'V. 
Isnml Khan (1915) 13 All.L.J. 417; 
29 I.C. 207 : East Indian Railway Co, 

V. Kanak Behari (1917-1918) 22 C. 

W. N. 622 ; 44 I.C. 691. 

(v) Rampal Singh v. Murray & 
Co. (1899-) 22 All. 164, 

(w) Whateley v. Palanji (1866) 
3 B.H.C.O.C. 137, 146. 

(jr) Calye’s Case, 1 Smith’s L.C., 
13th ed. 120; Morgan v. Ravey 
(1861) 6 H, & N. 265. 
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was in Bombay, the hotel-keeper was a Parsi, and the guest was 
a European, and the decision was entirely confined to these farts, 
the Court declining to consider what the liability would have been 
if either of the parties was a Hindu or a Mahomedan. Again, it 
is not clear what the decision would have been if the case arose 
in the Mufassal, where the English Common Law had not been 
introduced. To us it appeals that the liability of an innkeeper 
should be governed by the provisions of ss. 151 and 152. The 
case of an innkeeper is different from that of a common carrier : 
there is nothing to show that the Common Law rule as to the liabi- 
lity of an innkeeper has been recognised throughout India, as is the 
case with common carriers, and there is no Indian enactment relat- 
ing to innkeepers similat to the Carriers Act, with which the provi- 
sions of ss. 151 and 152 if applied to innkeepers, could conflict (y). 
This opinion is now supported by a decision of the Allaliabad High 
Court (a). 

Burden of proof. — In cases governed by the provisions of 
ss. 151 and 152, the loss or damage of goods entrusted to a bailee ' 
is prima facie evidence of negligence, and the burden of proof, 
th^efoie, to disprove negligence lies on the bailee. The same rule 
applies, by reason of s. 72 of the Indian Railways Act, to a railway 
administration (o), unless the gijods are consigned under a risk- 
note under which the railway company are absolved from all liabi- 
lity for loss or damage except that due to wilful negligence on the 
part of their servants, in which case the burden lies in the first 
instance upon the company to prove that the loss was such as was 
contemplated by the contract, and when this has been done it shifts 
upon the plaintiff to show that the loss was due to the wilful neg- 
lect of the company or its servants (6). A railway company receiv- 
ing goods for carriage is not bound to inquire into the apparent i 
owner’s title or to see that the risk-note is read and understood by 


(ji) In England the Common Law 
liability of an innkeeper has been 
limited by the Innkeeper’s Liabilitj- 
Act, 1863. 

(a) Jan md Son v. Cameron 
(1922) 44 All. 735 ; 68 T.C. 67'1. 

(a) Nanku Ram v. Indutn Mid- 
land Ry. Co. (1900) 22 .A.11. 361; 
Stirendra Lai v. Secretary af SiHe 
(1917) 25 Cal. L. J. 37, 40, J8 I.C. 
702; Hirji Kheisey & Co. v. B,B. 
& C. I. Ry. Co. (1915) 39 Bom 
191; 25 I.C. 241; Gawn 
Das V. Secy, of State, 91 I.C. 963; 
A.I.R. 1926 Lah. 217; Secretary of 
State V. Kesko Prasad (1932) All. 
L.J. 788;. 139 I.C. 381; A. I. R. 
1932 All. 584; Moolji Sicka /i Co. 
V. Bengal Nagpur Ry. Co. A.I.R. 


1932 Cal. 257 ; 35 C. W. N. 1242; 
137 I.C. 445. 

(I) G. I, P. Rh. V. Jitan Ram 
(1923) 2 P.it. 442 ; 72 I.C. 440, dis- 
senting from G. I. P, Rly. v. Ram- 
chandra Jagannath ,(1921) 45 Bom 
1206 ; 63 I.C. 234; Smith, Limited v. 
Great Western Rflilway Company 
[1922] 1 A.C. 178, which Slieo Na- 
rain V. East Indian Raihoay (1927) 
SO All. 246; 108 I.C. 691; A.I.R. 
1928 All. 103, attempts to distinguish 
Janki Das-Gobind Ram v. Secy, of 
State (1925 ) 22 All.L.J. 1020 ; 85 
I.C. 114; A.I.R. 1925 All. 10, is on 
the construction of the risk-note. 
Sheobarut Rani v. The Bengal N. 
W. Ry. Co. (1912) 16 C.W.N. 76^ 


S. 151. 
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S. 161, the person who delivers the goods (t), .iVs regards goods deli- 
vered to a common carrier, he is liable even i{ there be no negli- 
gence on his part except in certain cases mentioned above (sec note 
'* common carriers,” above). Under s. 6, however, of the Carriers 
Act he may by special contract limit his liability, but even then the 
burdm lies on him, by reason of s. 9 of the Act, to disprove 
negligence (d). 

There is a special class of cases where goods are destixiycd by 
iii'e arising from some unknown cause, while they arc in tlie posses- 
sion of a common carrier or a railway company. In River Steam 
Ravigaiion Company v. Choutmull (e), which was a suit against 
common carriers for loss of goods occasioned by hre which origi- 
nated from some unknown cause, the Privy Council said: “It 
appears that the defendants have not at all exonerated themselves 
from the onus cast upon them of showing that the fire originated 
from causes over which they had no control and could not have been 
expected to have had any control.” This does n^l mean that a 
railway company must be held liable for eveiy accident of which 
it cannot assign the precise cause ; it is enough to satisfy the Court 
that due care has been used both generally and in respect of tltc 
plaintiff’s goods (/). In a case where the suit was one for damages 
for loss of cargo by fire the Privy Council, after referring to ss. 151 
and 152, observed as follows: — 

“The weight to be attached to the judgment of the learned Judge of 
first instance, who saw the witnesses, is a good deni lessened 1)j reason 
of his having apparently thrown the burden of proof on the wrong p^rty. 
He states that it was, in his opinion, ineumbent upon the defendant company 
to satisfy him tiuit they had taken such care of these goods as a man of ordi- 
. nary prudence would take of Iiis own goods. This, in their Lordships' view, 

is not a correct statement of the law. It is true that under the Law of Evi- 
I dence Act of 1872, s. 106, ‘when any fact is especially within the knowledge 
of any person, the burden of proving that fact is on him ’ ; and it was there- 
fore right that the defendant company should call the material witnesses who 
were on the spot, as it seems to have done. But this provision of the law of 
evidence does not discharge the plaintiffs from proving the w:mt of due dili- 
gence, or (expressing it otherwise) the negligence of the servants of the de- 
fendant company. It may be for the company to lay the materials before 


(c) G. /. P. Railway Co, v. 
Chakraivarti Sons <$■ Co. (1927) 55 
Cal. 142; 106 I.C. 247; A.I.R. 1928 
■Cal. 170. See, further, G. I. P. 
Railway Co. v. Jes Raj Paivoari 
(1927) 55 Cal, 132; 106 f.C. 252; 
A.I.R. 1928 Cal, 65. 

(d) River Steam Navigatiou Co. 
V. Choittnvull (1899) 26 I. A. 1; 26 
Ca1„^ 398, aifmg. 24 Cal. 786; India 
General Steam- Navigation Co. v. 
Bhagwon Chandra Pal (1913) 40 
'Qal. 716. See also India General 
Steam Navigation Cot*v, Gopal 


Chandra (1914) 41 Cal. 80, 87-88; 
19 I.C. 756. 

(e) (1899) 26 I. A. 1; 26 Cal. 398, 
affmg. 24 Cal. 786. 

(f) Lakhi Chand v. G.-I. P, Ry. 
Co. (1913) 37 Bom, 1, 16-18; Kirji 
Khetsey & Co. v. B. B. &• C. I. 
Ry. Co. (1915) 39 Bom. 191, 209- 
210; 25 I.C. 2M, We cannot,' of 
course, pursue in this work the dis- 
tinctions to be made in applying Uie 
principle independently of contract, 
commonly referred to by the catch- 
word res ipsa loquitur. 
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the Court; but it remains for the plaintiffs to satisfy the Court that the true jg jjji 
inference from those materials is tliat the servants of tlie defendant company 
have not shown due care, skill an4 nerve " (g) , 

As regards bailments for hire, the rule has thus been stated 
by Strachey CJ. : “ Tf the damage caused were such that in the 
ordinary course of events it would not happen to goods of the kind 
in question if used with ordinary prudence, then I think it would 
be for the hirer to prove that he had exercised such prudence; 
otherwise I think the owner must give some evidence of negli- 
gence ” (k). Thus where a person hires a horse for riding in 
a sound condition and the horse dies the same day while it is in 
his custody, it is for the hirer to prove that he had taken such care 
of the horse as a maif of ordinary prudence would, under similar 
circumstances, have taken of his own (i). Similarly, where goods 
delivered for safe custody for reward are lost while in the posses- 
sion of the bailee, the burden lies on the bailee to prove absence 
of negligence on his part (/). But where hotel furniture used 
by a guest while suffering from an infectious disease is destroyed 
by the hotel-keeper to prevent infection, it lies on the hotel-keeper, 
if he claims damages for the loss thereof, to prove that the guest 
did not take as much care of the gfoods as a person of ordinary 
prudence would have taken of his own goods under similar cir- 
cumstances (k). 

Compare the Transfer of Property Act, 1882, s. 76, cl. (a), 
as to care required of a mortgagee in possession. 

Contract by bailee exempting himself from liability for 
negligence. — ^A bailee’s liability cannot be reduced by contract 
below the limit prescribed by this section; a contract 1^ a bailee 
purporting to exempt him wholly from liability for negligence is 
not valid (!)• A different opinion, however, appears to prevail 
in Burma («t) . 

Bailee’s liability for negligence of servants,— A bailee’s 
liability extends to damage caused by the negligence of his servants 


(g) Dwarkanath v. The Rivers 
Steam Navigation Co., Ld. (1918) 27 
Cal.L.J. 61S: 20 Bom.L.R. 72S; 
46I.C. 319 [P.C.]. 

(h) Rampial Singh v. Murray & 
Co. (1899) 22 All. 164, 167. 

(i) Shields v. Wilkinson (1887) 9 
All. 398, 406. See Evidence Act, s 
106. 

(/) Trustees of the Harbour Mad- 
ras V. Best (S' Co. (1899) 22 Mad. 
S24. 

(k) Rampal Swgh v. Murray & 
Co. (1899) 22 All. 164. 

63 


(0 Sheik Mahamad v. The Bri- 
tish India Steam Navigation Co. 
(1908) 32 Mad. 9S, at p. 120. In 
Bombay Steam Navigation Co. v. 
Vasttdev Baburao (1927) S2 Bom. 
37; 106 I.C. 470; A.I.R. 1928 Bora 
5, the dissenting judgment in this case 
seems to have been taken for the 
judgment of the Court, so the result 
is not instructive. On the facts it is 
not easy to see, so far as they appear, 
evidence of any negligence at all. 

(w) Put Chong V. Mating Po Cho 
(1929) 7 Ran. 339; 120 I.C. 899. 
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^a. acting in the course of their employment about the use or custody 
151,1*52. of the thing bailed; but it does not extend to damage caused by the 
acts or defaults of third persons which he could not by ordinary 
diligence have foreseen and prevented, nor to unautliorised acts of 
his servants outside the scope of their eniploymeiii (?/), 


ISS- The bailee, in the absence of any special 
Bailee when not lia- Contract, is not responsible for the loss, 
bie for loss, etc., oi destruction 01 * deterioration of the thing 
thing bailed. bailed, if he has taken the amount of 

care of it described in section 151. 


Note that by English law, “ in an action against a stranger for 
loss of goods caused by his negligence, the 'bailee in possession can 
recover the value of the goods, although he would have had a good 
answer to an action by the bailor for damages for the loss of the 
thing bailed." His right is the general right of a lawful possessor 
against a wrongdoer, and does not at this day depend on his liability 
to the bailor, whatever may be the true historical view of the 
mediaeval law (o). *1116 bailee’s rights against strangers are natu- 
rally not specified in the present Act, as they do not differ from 
the rights of any other lawful possessor, and arise not from the 
contract of bailment, but from the fact of possession. 

Care to be taken by bailee.~-Since the standard of diligence 
required of a bailee is that of the average prudent man, a bailee of 
goods is not liable for loss of the goods by theft in his shop, if it 
is shovm that he took as much care of the articles bailed as an ordi- 
nary prudent man would, under similar circumstances, talce of his 
own goods of the same quality and value (/>). For the same reason 
if A. sends jewels to B. for repairs, asking B. to return them after 
repair as a value payable parcel, and B. does so, B. is not liable 
for the loss of the jewels merely because he failed to insure the 
pared. Failure to insure the jewds is not evidence of want of 
such care as a man of ordinary prudence would, under similar cir- 
cumstances, take of his own goods, especially when the owner him- 
sdf does not insure them when sending them out for repair (g). 
But it is negligence on the part of a carrier of goods to send jute in 

(n) Sanderson v. Collins [1904] 1 lins M.R. contain much valuable 
K.B, 628, C.A,, overruling Coupe historical discussion, which, how- 
Co. V. Maddick [1891] 2 Q.B. 413, ever, we must not dwell upon here, 
so far as it purports to lay down {p) Lakhmi Das v. Babu Megh 
any different rule of law. Cp, Ul- (IWO) Punj. Rec. no. 90. 

tsen V. Nicols [1894] 1 Q.B. 92, (g) Boseck & Co. v. Maudlestan 

as illustrating the ways in which (1906) Punj. Rec. no, 70; ShanU 
such questions may arise. tal v. Tara Chand A.I.R. 1933 All. 

(o) The "Winkfield" [1902] P. 1S8; 142 I.C. 691 (damage done by 
42, C.A., overruling Claridge v. unexpected and unprecedented 
5o«ih Staffordshire Trtmway Co. flood) ; Moolji Sicka 6" Co. v. Ben- 
[1892] 1 Q.B, 42, 54, 59. Both the gal Nagpur Rly. Co, A.I.R. 1932 
arguments ard the judgment of Q>1- Cal. 257 ; 33 C.W.N. 1242; 137 I. 
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a boat with twenty or thirty lealcs on its side, one or one and a half 
inches in length, and keep llie goods in the hold of the boat for thirty 
hours (r). 

The bailee’s duty does not necessarily come to an end when the 
goods are lost or stolen. ' In England a bailee for reward ought to 
lake such steps, if any, as are reasonable and usual with a view to 
recovering the goods. If he fails to do so, the burden of proof is 
on him to show that reasonable efforts would not have been success- 
ful (s). 


1S3. A 

Termination of 
bailment by bailee’s 
act inconsistent with 
conditions. 


contract of bailment is voidable at the 
optJon of the bailor, if the bailee does 
any act with regard to the goods bailed, 
inconsistent with the conditions of the 
bailment. 


Illustraiion. 

A. lets to B., for hire, a horse for his own riding. B. drives the horse 
in his carriage, This is, at the option of A., a termination of the bailment. 


It is well settled law that a wrongful use or disposal of the 
goods by tlie bailee determines the bailment and remits the bailor 
to the rights and remedies of a person entitled to possession ; a wrong- 
ful act means, for this purpose, a dealing wholly inconsistent with 
the terms of the bailment. The English authorities go into refine- 
ments as to the precise kind of wrong committed and the precise 
form of action available which are almost as subtle as anything 
in either European or Hindu philosophy; but, as these are inti- 
mately connected with the old Common Law system of pleading, 
we have no occasion to consider them here (f). Merely irregular 
exercise of a right, such as a sub-pledge to a third person by a 
pledgee, or a premature sale by a pledgee with power of sale, has 
not the same effect (m). The present section has the merit of 
simplicity, and does not appear to have given rise to any litigation. 


C. 445 (fire caused by cigarette 
thrown near goods stored in usual 
and proper place) . 

(r) Lakshmi Narmi v. Tlie Secre- 
tary of State for India (1923) 27 C. 
W.N. 1017; 80 I.C, 279; A. I. R. 
1924 Cal, 92; Lakhaji Dollaji & Co. 
V, Boorugu A.I.R. 1939 Bom. 101; 
41 Bom.L.R, 6; 181 I.C. 334 (sil- 
ver bars left unattended in shop) ; 
Secretary of State v. Ramdhon Das 
A.I.R, 1934 Cal. 151; 37 C.W.N, 
1109; 150 I.C. 189; Uma Parshad v. 
Secretary of State (1937) 18 Lah. 
380; 172 I.C. 567; A.I.R, 1937 Lah. 
572. 


(j) Goldman v. km [1919] 1 K.' 

B. 443. 

(#) Cooper V. WiUomatt (1845) 1 

C. B. 72; 68 R.R, 798; Penn v. 
Bittleston (1851) 7 Ex. 152; 86 R. 
R, 593; Donald v. Suckling (1866) 
L;R. 1 Q.B. 585; Nyherg v. Hatid- 
lelaar [1892] 2 Q.B. 202, C. A„ 
may be commended to tlie learned 
reader desirous of pursuing the sub- 
ject. And see Pollock on Torts, 
14th ed. pp. 285-293, 

(«) Donald v. Suckling, last 
note; Holliday v. Holgate (1868) 
Ex. Ch. L. R. 3 Ex. 299, 302. 


Sa. 

152, 15S. 
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1 S4. If the bailee makes any use of the goods 
bailed, which is not according to the 
Liability of bailee conditions of the bailment, he is liable 
StuoTbSed!*^ to make compensation to the bailor for 
any damage arising to the goods from 
or diirihg such use of them. 

Illmirahons 


(a) A. lends a horse to B. for his own liding only. B, allows C., a 
member of his family, to ride the horse. C. rides witli care, but the horse 
accidentally falls and is injured. B. is liable to make compens.ition to A. 
for the injury done to the horse 

(b) A. hires a horse in Calcutta from B. expressly to march to Bena- 
res. A, rides with due care, but marclies to Cuttack instead. The horse 
accidentally falls and is injured. A. is liable to make compensation to B. 
for the injury to the horse. 

[By the Common Law this is not only a breach of the contiact, but an 
independent wrong, so that a person who could not be sued on the contract, 
such as an infant, may he liaWe: Btumard v. Haggis (1863) 14 C.B.N.S. 
45.1 


niuslralion (b) is apparently suggested by the case put in old 
English books of a man borrowmg a horse to ride to York and 
riding to Carlisle. (See 1 C B. 681; 68 R. R. 80S.) Discus- 
sion of the old fomis of action being here superfluous, no com- 
ment is required. 

1 SS. If the bailee, with the consent of the bailor, 
Effect of mixture. the goods of &e bailor with his 

with bailor's consent, own goods, the bailor and the bailee 
bdiee*s have an interest in proportion to 

their respective shares, in the mixture 

thus produced. 

This and the two following sections are clear enough. In 
England there is hardly any modern authority. In a case before 
the Court of Common Pleas in 1868 {v) a ship laden with cotton 
was wrecked, and part of the cargo lost, and the marks on a large 
proportion of die bales that were saved were so much obliterated 
by sea water that no bale could be identified as belonging to any 
particular consignee. The Court held that all the owners became 
tenants in common of the cotton which arrived at its destination 
in the proportion which the quantities respectively shipped by them 
bore to the whole quantity shipped. It will be observed that there 
was no question of bailment, nor did the case otherwise resemble 
any of tiiose dealt with in the present group of sections, which 

(w) Spence v. Union Marine In- 427,437, 438. 
surmce Co., (1868) L.R. 3 C.P. 
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do not mention accidental mixture at all. The Court added, how- 
ever : — " It has been long settled in our law, that, where goods 
are mixed so as to become undistinguishable by the wrongful act 
or default of one owner, he cannot recover, and will not be entitled 
to his proportion or any part of the property from the other owner.” 
This severe rule, which the Contract Act has not adopted (s. 157, 
below), is advocated on moral grounds. Blackstone says; "Our 
law, to guard against fraud, gives the entire properly, without any 
account, to him whose original dominion is invaded and endeavour- 
ed to be rendered uncertain without his own consent ” (w). Simi- 
larly, Kent, adding, howevei*, the qualification, which corresponds 
to s. 156 (below) , that " this rule is carried no further than neces- 
sity requires ; and if thp goods can be easily distinguished and sepa- 
rated, as articles of furniture, fbr instance, then no change of pro- 
perty takes place. So, if the com or flour mixed together were of 
equal value, then the injured party takes his given quantity and not 
the whole. Tliis is Lord Eldon’s construction of the old law ” (jv). 

The Contract Act is in substantial agreement with the Roman 
law (y). 

1 S©. If the bailee, without the consent of the 
E«.ct of mkioro, bailor, mixes the goods of the bailor 
without bailor’s con- With his own gooQS, and the goods can 
sent, when the goods separated or divided, the property in 

can be separated. 

the goods remains in the parties respec- 
tively; but the bailee is bound to bear the expense of sepa- 
ration or division, and any damage arising from the 
mixture. 


Illustration. 

A. bails 100 bales of cotton marked with a particular mark to B. B., 
without A.’s consent, mixes the 100 bales with other hales of his own, bear- 
ing a different mark. A. is entitled to have his 100 bales returned, and 
B. is bound to bear all the expense incurred in the separation of the bales 
and any other incidental damage. 


(ni) Osmm. ii. 405. The clumsy 
locution "endeavoured to be ren- 
dered" is a strange exception to the 
usual elegance of Blackstone's style. 

(,*■) Commentaries on American 
Law, ii. 365; Lord Eldon's dictum 
is in Lupton v. White (1808) IS 
Ves. 432, at p. 442; 10 R.R, at pp. 
101, 102. A later reference to this 
by Stuart V.-C., in Cook v. Addi- 
son (1869) L. R. 7 Eq. 466, 470,^ 
seems to add a new kind of "con- 


fusion" to the subject by assuming 
that goods and money are under iden- 
tical rules. Mixture of funds, as it 
is called, is a wholly different thing 
from the confusio of corporeal goods 
Specific'.iUy deposited hoards of coin 
might, of course, get mixed, but 
such are not the cases that come be- 
fore modern Courts of Equity. Cp. 
the note on s. 160, below. 

(y) I. ii. 1. 27. 


S8. 

155. 156v 
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8s. 

166.168. 


See on s. ISS. The proposition is almost too obvious to need 
stating. Not only this, but any other difficulty caused by unautho- 
rised acts of the bailee which may attend tlie return of the bailor’s 
goods according to the contract must be at the bailee’s risk and 
expense. 


1S7. If 

Effect of auxture, 
■without kxilor’s con- 
sent, when the goods 
cannot be separated 


the bailee, wihout the consent of the 
bailor, mixes the goods of the bailor 
with his own goods; in such a manner 
that it is impossible to separate the 
goods, bailed from' the other goods and 
deliver them back, ,the bailor is entitled 


to be compensated by the bailee for the loss of the goods. 


Illustration 


A. bails a barrel of Cape flour, worth Rs. 4S, to B. B., without A.’s 
consent, mixes the flour with country flour of his own, worth only Rs. 2S 
a barrel. B. must compensate A. for the loss of his flour. 


See on s. ISS. By the Indian Trusts Act, 1882, s. 66, " where 
the trustee wrongfujly mingles the trust-property with his own, the 
beneficiary is entitled to a charge on the whole fund for the amount 
due to him,” 

158. Where, by the conditions of the bailment, 
the goods are to be kept or to be carried, 
Repayment by bai- or to have work done upon them by the 
penses. bailee for the bailor, and the bailee is 

to receive no remuneration, the bailor 
shall repay to the bailee the necessary expenses incurred 
by him for the purpose of the bailment. 

This and the next two sections represent Story’s opinion partly 
of what the law is and partly of what it should be. The latter pari 
of s. 159 is in substantial accordance with an opinion of Paulus in 
the Digest (13, 6, 17 § 3). One does not quite see why in our law 
the bailee’s promise may not be limited to returning the goods at a 
certain date or on demand after a certain date, if such is the agree- 
ment of the parties. The bailor may intend to accept a promise so 
qualified as the consideration for partiilg with the possession of the 
goods, and there is no known rule of law to prevent effect from 
being given to that intention. Why not let the parties make their 
own terms instead of borrowing a fixed rule from a system which 
has no doctrine of consideration? But the truth is that gratuitous 
hailmercts, though veiy common in private life, are not matters of 
business and therefore do not come'into court. 
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133. The lender of a thing for use may at any 
time require its return, if the loan was 

8«SS CTidwu."? P^tnitoaa, though he leat it for 
\y. a specified time or purpose. But, if, 

t on the faith of such loan made for a 
specified time or purpose, the borrower has acted in such 
a manner that the return of the thing lent before the 
time agreed upon would cause him loss exceeding the bene- 
fit actually derived by him from the loan, the lender must, 
if he compels the return, indemnify the borrower for the 
amount in which the loss so occasioned exceeds the benefit 
so derived. 

No authority has been found for 'Story’s view (e), which ap- 
pears, as above stated, to be needlessly complicated. On principle 
the question is what the terms of the contract were. Quaere whether 
an express contract not to recall a thing gratuitously lent before 
the expiration of a certain lime would not be good in British India 
notwithstanding this section. There is no difficulty about the 
consideration. 

' leo. It is the duty of the bailee to return, or 
deliver according to the bailor’s direc- 
Return of goods tioiis, the goods bailed, without demand, 
soou as Uic time for which they were 
pHshment of purpose bailed has expired, or the purpose for 
which they were bailed has been accom- 
^ pushed. 

Nothing is said here about the extent of the bailor’s remedies 
if the goods are not forthcoming. He can have an action for dama- 
ges against the bailee (o), but also he has further equitable rights. 
" If the bailee sells the goods bailed, the bailor can in equity follow 
the proceeds, and can follow the proceeds wherever they can be dis- 
tinguished either being actually kept separate, or being mixed up 
with other moneys ” (b). 

" It has been established for a very long period . . . that the 
principles relating to the following of trust property [compare the 
Indian Trusts Act, ss. 63 — 65] are equally applicable to the case of 
a trustee . ■ , and to the case of factors, bailees, or other kinds of 
agents .... wherever a specific chattel is entrusted by one man 


(«) See Story, Bailments, § 2S8. 746. 

(o) See Reemah Beekiel v. Pro- (6) Jessel M.R., Re Halleifs 
mnee oj Bengal (1939) 2 Cal, 52; Estate (1879) 13 Ch.D. 696, at p. 
185 I.C. 214; A, I. R. 1939 Cal. 710. 
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Ss. to another, either for the purpose of safe custody or for the purpose 
160., 161. of being disposed of for the benefit of the person entrusting the 
chattel; then either the chattel itself, or the proceeds of the chattel, 
whether the cliattel has been rightfully or wrongfully disposed of, 
may be followed at any time, although either the chattel itself, .or 
the money constituting the proceeds of that chattel, may have been 
mixed and confounded in a mass of the like material" (c). The 
development of this doctrine in cases of trust is not within our scope ; 
it is connected with the special application and limitation of the 
rules as to appropriation of payments (s. 61, above). 

Tt is obvious that in a case where the goods are found unfit 
for the purpose for which they were hired the purpose for which 
they were bailed is not accomplished; but the consequences are not 
here declared. It seems that all the bailee is bound to do is to give 
notice to the bailor of the default (d). 

1©1. If, by the default of the bailee, the goods 
Bailee's responsi- ^^ot returned, delivered or tendered 
biiity when goods are at the proper time, he is responsible to 
not duly returned. bailor for any loss, destruction or 

deterioration of the goods from that time (e). 

Unexplained failure to return the thing bailed is 'presumed to 
be by the bailee’s default (/). A bailee who refuses to give deli- 
very except upon some unjust or unreasonable condition is in de- 
fault {g). 

Conversely, if a bailor or consignee omits or refuses to take 
his goods at the proper time from a carrier (or, it would seem, 
any other Wnd of b^ee) who is ready and willing to deliver them, 
he may be liable to compensate the bailee for any necessary ex- 
penses of and incidental to their safe custody (h). 


(c) Thesiger L.J., ibid, at p. 
723. 

(.d) UsufalH Hassmally v. Ibra- 
hini Dajibhoy (1921) 4S Bom. 1017; 
61 I.C. 57. The English case there 
relied on, Chew v. Jones (1847) 10 
L.J.O.S. 231; 89 R.R. 770, does 
not really lay down any general 
rule. 

(e) As to railway contiacts, see 
the Indian Railways Act, 1890, s. 72. 
For a recent example, Arfandas- 
Hariram v. Secy, of State A.I.R. 
1925 Cal. 737 : 85 I.C. 786. 

(f) Kwsh Kmta Barkakati v. 
Chandra Kanta KakaH (1923) 28 
C.W.N. 1041; 83 I.C. 151, where 
the Englisli authorities on which 


this section is founded are cited at 
some length (hire of elephtmt, some 
complication as to the parties to 
the contract) . 

( 17 ) G.I.P. Ry, V, Maniketumd 
Premfi A.I.R. 1931 Nag. 29; 130 
I.C. 82, 

(hy G. N. R. Co. V, Swaffleld 
(1874) L.R. 9 Ex. 132, following 
and extending to carriers by land 
the decision of the Privy Council as 
to the rights of the master of a ship 
where a cargo is left on his hands at 
the port of arrival: Cargo ex 
"Argos” (1872) L.R. 5 P.C. 134. 
Customs authorities who had sold 
goods on which all customs duties 
had ■ already been paid were held 
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Termination Of gru- A gratuitous bailment IS 

tuitous bailment by terminated by the death either of the • 
bailor or of the bailee. 

The executors of persons who have borrowed things, especially 
books, do not always remember this, as is shown by common ex- 
perience. On the other hand, the executors of a lender may tacitly 
and discreetly, in many cases, treat the loan as a gift without fear 
of being called to account for a devastavit. The problems hence 
arising, if any, seem to be rather ethical than legal, save so far 
as the law of limitation cures this amongst other irregularities. 
The present section does not, of course, exempt the bailee's estate 
from liability for any default in his lifetime (i). 

In the absence of any contract to the con- 
o .... , Irarv, the bailee is bound to deliver to 
Increase or profit the bailor, or according to nis dircc- 
from goods bailed, tions, any liicrcase or profit which may 
have accrued from the goods bailed. 

Illustration. 

A. leaves a cow in the custody of B. to be taken care of. The cow 
baa a calf, B. is bound to deliver the calf as well as the cow to A. 


Good sense, and therefore good law, seemingly without any 
previous reported authority. New shares allotted in respect of 
shares that have been pledged are an increase claimable by the 
pledgor (/). 

10^. The bailor is responsible to the bailee for 
any loss which the bailee may sustain 
Bailor’s responsi- by reason that the bailor was not 
bihty to bailee. entitled to make the bailment, or to 
receive hack the goods or to give directions,- respecting 
them. 

If the terms of the bailment are such that its natural deter- 
mination as between the parties is delivery over to a third person, 
and there is a paramount title elsewhere, the bailee may be in diffi- 
culties, which, however, are mitigated by s. 166. 


liable for damages: A. B. Moola & 127 I.C. 867j A.I.R. 1931 Oudh 

Sons V. Commissioner for the Port IS. 

of Rangoon A.T.R. 19h Rang. 95; (;') Motilal Hirabhai v. Bai Mmi 

132 I.C. 545. (1924) 52 I.A. 137; 49 Bom. 233; 

(«) Lucknow Municipal Board v. 86 I.C. 368; A.I.R, 1925 P.C. 86. 
Abdul Rasgaq (1929) 5 Ltick. 220; 

64 
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Sa. 

166, 166; 


1 If several joint owners of goods bail them, 

the bailee may deliver them back to, or 
joint^oTOers!*^ several according to the directions of, one joint 
owner without the consent of all, in the 
absence of any agreement to the contrary. 

"May,” not “must” (k). Even if there is an agreement to 
the contrary, one of several joint owners cannot, after having ac- 
cepted redelivery from the bailee, sue him jointly with the other 
owners; for "one party to a contract cannot maintain an action 
for a breach occasioned by his own act, and neither can three par- 
ties maintain an action unless each party separately could” (/). 
Dr. Whitley Stokes charges this section wi^ contradicting all known 
laws, but quaere whether he attended sufficiently to the difference 
made by the enactment being only permissive. 


1 If the bailor has no title to the goods, and 

the bailee, in good fai'th, delivers them 

Bailee not reapon- back to, or according to -the directions 

sibie on redeiiveiy to gf, the bailor, the bailee is not respon- 
bailor wilnout title. mi .. • j. r i 

sible to the owner in respect of such 
delivery. 

Return of goods to or to the order of the bailor. — bailee 
who in good faith returns the goods bailed to the bailor or his order 
is not liable to the true owner of goods. N. entrusted certain bales 
of, cotton to L., a muccadam (warehouseman). L. pledged the 
cotton with B. (with whom he had dealings for several years) to 
secure advances made by B, to L. Subsequently L. redeemed the 
pledge, and the cotton was returned by B. to or to the order of L. 
N. sued B. and L. claiming delivery of the goods or their value. 
The Privy Council held that whether the pledge by L. to B. was 
or was not valid under s. 178, the return of the goods by B, in good 
faith to L. was a complete defence to the suit (m). The section 
really applicable was the present section, but the case was wrongly 
argued as under s. 178, which it was held unnecessary to consider. 


Estoppel of bailee. — C/». the Evidence Act, 1872, s. 117. — 
" . . . Nor shall any bailee or licensee be permitted to deny that 
his bailor or licensor had, at the time when the bailment or license 
commenced, authority to make such bailment or grant such license 
. . . Bjvfil, (2). — ^If a bailee delivers the goods bailed to a person 


(fe) May V. Harvey (1811) 13 
East, 197; 12 .RiR. 322-. In Broad- 
bent V. Ledward (1839) 11 A. & E. 
209; SJ R.R, 321, it does not ap- 
pear what was the character of the 
defendant's possession. 


(i) Brandon v. Scott (1857) 7 
E. & B. 334; 110 R.R. 574. 

(mi) Bank of Bombay v. Nandlal 
Thackefseydass (1912) 40 I, A. 1; 
37 Bom. 122; 17 l.C. 663. 
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other than the bailor, he may prove that such person had a right 
to them as against the bailor.” 

The rule of the Common Law is that generally a bailee is 
estopped from denying his bailor’s title. He is not only justified 
in delivering to the bailor or according to his directions, but he is 
not justified in refusing to deliver to the bailor unless he is under 
the effective pressure of an adverse claim, and defends upon the 
right and title and by the authority of the third person so claiming. 
There must be something equivalent to an eviction by a paramount 
title, which if it actually took place would of course determine the 
bailment (»). But if the bailor has by his own act, as by mort- 
gaging the thing bailed, made it impossible for the bailee to redeliver 
to him without being exposed to an action at the suit of a third 
person, then the bailee is excused (o). 

But if a man accepts a bailment with notice at the time of an 
adverse claim, he must stand by the election he has made, and 
■cannot afterwards rely on the adverse title against his bailor {p). 

A common carrier’s position is not quite the same, as he must 
in any case accept goods offered him for carriage and cannot make 
inquiries as to the ownership. He may safely deliver in pursuance 
of his employment until he has notice of an adverse claim, but 
after notice he would so deliver at his peril, and therefore is 
justified in delivering to the real owner {q). 

If a warehouseman, or other such like person having the 
custody of goods, acknowledges that he holds them at the order 
of a certain person, he thereby makes himself that person’s bailee, 
and is estopped from denying his title to the same extent as if he 
had actually accepted delivery from him (r). 


t ©T. If a person, other than the bailor, claims 
goods bailed, he may apply to the Court 
Right of third per- delivery of the goods to the 

son claiming goods ^ ^ / ,. 1 . .-.i . 

bailed. bailor, and to decide, the title to the 

goods. 

The bailee’s protection against conflicting claims appears to he 
left to the general directions of the Code of Civil Procedure. In 


(«) Biddle V. Bond (1865) 6 B. 
& S. 225, approved by C.A. in Ro- 
gers, Sons & Co. V. Lambert 
& Co. [1891] 1 Q.B, 318, 325. This 
doctrine does not extend to a change 
of title, in other kinds of transac- 
tions, by assignment or operation of 
law; Kingsmm v. Kingsinan (1880) 
6 Q.B.D. 122. 

( 0 ) European and Australiati Ro- 
yal Mail Co. V. Royal Mail. Steasn 
Packet Co. (1861) 30L.J.C.P. 247. 
This is really the application of a 


wider principle. See ss. 53 and 67, 
above. 

(p) Ex parte Davies (1881) 19 
Ch.D. 86. 

(g) Sheridan v. New Qitay Co. 
(1858) 4 C.B.N.S. 618; 114 R.R. 
873, followed in Eagleton v. E. 1. 
R. Co. (1872) 8 B.L.R, 581, 606. 
The Court of Common Pleas prefer- 
red Story’s earlier to his later opi- 
nion. 

(r) Henderson & Co. v. Williams 
[1895] 1 Q.B. 521, C.A. 


Ss. 

lee, m. 
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Ha. England the bailee can lake refuge with the Court by inter- 
167*il69> pleading (j) . 

1 The finder of goods has no right to sue the 

owner for compensation for trouble 
Right of finder of .and expense voluntarily incurred by 
goods; may sue for him to preserve the goods and to find 
out the owner; but he may retain the 
goods against the owner until he re- 
ceives such compensation; and, where the owner has 
offered a specific reward for the return of goods lost, the 
finder may sue for such reward, and may retain the foods 
until he receives it. 


By the Common Law a person who finds lost goods and holds 
them with the intention of saving them for the true owner is 
cei-tainly not a trespasser, and has no higher duties than a bailee (t) ; 
but, the service being rendered without request from the owner, 
he does not seem entitled to any remuneration unless a specific 
reward has been offered for the return of the goods, and the offer 
has come to his knowledge (see on s. 8, “ General Offers ”, above) ; 
and if he cannot claim compensation there is no ground on which 
he can retain the goods. But it seems the Court would be astute 
to lay hold of any evidence which might constitute a cause of 
action for a meritorious finder who had been at substantial pains, 
and it is possible that in some cases he might have rights analogous 
to a salvor’s («). It appears to have been a current opinion as 
late as the seventeenth centuiy that a finder could abandon the 
goods with impunity (v). 

The rule of the present section appears to be intended to satisfy 
natural justice. Presumably the compensation, if no specific 
reward has been offered and the parties cannot agree, is to be what 
the Court considers reasonable. If the parties do agree, the owner’s 
promise of reward may be binding under s. 25, sub-s. 2 (ante). 
.See Story, Bailments, § 121a. 

1 ©©. When a thing' which is commonly the sub- 
When finder of ject of Sale i's lost, if the owner cannot 
thing commonly on yvith reasonable diligence be found, or 
sale may sell it. pefuses, upon demand, to pay the 

lawful charges of the finder, the finder may sell it — 


(s) It is sufficient to refer to .the 
judgment of Lindley L.J. in Rogers, 
Sons & Co. V. Lambert & Co. [1891] 
IQ.D, 318, at p. 327. 

(0 Isaach V. Clark (1615) 2 

Bulstr, 306, at p, .312, fully cited by 


Sir R. S. Wright in Pollock and 
Wright on Possession at p. 177. 

(«) Nicholson v. Chapman (1793) 
2 H. Bl. 254; 3 R.R. 374. 

(») Isaack V. Clark supra,' note 

( 0 . 
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(1) When the thing is in danger of perishing or oi S 

losihg the greater part of its value, or, 169, 

(2) When the lawful charges of the finder, in respect 
of the thing found, amount to two-thirds of its value. 

This section is taken from the New York Draft Civil Code, 
s. 943, where it is stated to be a new provision. It does not appear 
to have come before the Indian Courts. At Common Law sale 
by the finder would be a conversion. 

- 170. Where the bailee has, in accordance with 
the purpose of the bailment, rendered 
particular Service involving the exercise of 

labour or skill in respect of the goods 
bailed, he has, in the absence of a contract to the contrary, 
a right to retain such goods until he receives due remune- 
ration for the services he has rendered in respect of them. 

lUusiya^ns. 

(a) A. delivers a rough diamond to B., a jeweller, to be cut and po- 
lished, which is accordingly done. B. is entitled to retain the stone till he 
is paid for the services he has rendered. 

(b) A. gives cloth to B., a tailor, to mtilce into a coat. B. promises 
A. to deliver the coat as soon as it is finished, and to give A. three months’ 
credit for the price. B. is not entitled to retain the coat until he is paid. 


Principle of bailee's lien. — ^This .section expresses the 
Common Law principle that if a man has an articie dciivered to 
him, on the improvement of which he has to bestow trouble and 
expense, he has a right to detain it until his demand is paid ” (w ) . 

” Where a bailee has expended liis labour aiid skill in the im- 
provement of a chattel delivered to him, he has a lien for his 
charge in that respect. Thus the artificer to whom the goods are 
delivered for the purpose of being worked up into form, or the 
farrier by whose skill the animal is cured of a disease, or the horse- 
breaker by whose skill he is rendered manageable, have liens on 
the chattels in respect of their charges ” (jr). An agister, who 
merely takes in an animal to feed % is not entitled to a lien, as not 
coming within this principle, for he does not confer any additional 
value on the thing entrusted to him (y) . 


(w) Best C. J. in Sevan v. Waters 
(1828) 3 Car. & P. S20; 33 R. R. 
^¥1. Not if he has kept the thing 
beyond the agreed time, or a reason- 
able time, for the completion of the 
work and has failed to complete it: 

v. Emperor (192S) S3 Cal. 
174j 90 I.C. 289; A.I.R. 1926 Cal. 


464 (in such case bailor does not 
commit theft by retaining the goods) . 

(ar) Parke B., in Scarfe v. Mor- 
gan (1838) 4 M. & W. 270, 283 ; 51 
R.R, S68, 578. 

(y) Jackson v. Cummins (1839) 
5 M. & W. 342; S2 R.R. 737; Chaif 
da Mai v. Gonda Singh (1885) Pimj. 
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g. Further, where a person does work on goods delivered to him 

171. under an entire contract, the fact that the deliveries are at diffe- 
rent times does not affect his right to a lien on all goods dealt with 
under that contract («). Accordingly, where jute was delivered 
to a pressing company from time to time to be baled, but all under 
one contract, the lien was held to attacli to all such goods (a) . 

A bailee for reward cannot transfer his lien to a sub-con- 
tractor without the bailor’s authority (5). 

Contract to the contrary. — ^Where there is an express con- 
tract to do certain work for a specified sum of money, there is no 
room for a quantum meruit claim. A penson, therefore, to whom 
ail organ is delivered for repairs for a certain sum is not entitled 
to retain it as security for a sum of money claimed not upder the 
contract, but for work done (c). While the special contract is 
in force there is no other " due remuneration ” than the sum 
expressly contracted for. 

.^1 T t . Bankers, factors, wharfingers, attorneys of 
a High Court and policy-brokers may, 
General lien of ban- in the absence of a contract to the con- 
kers, factors, whar- retain, as a security for a general 

policy-brokers. balance of account, any goods bailed to 

them; but no other persons have a right 
to retain, as a security for such balance, goods bailed to 
them, unless there is an express contract to that effect. 

General as distinct from particular lien: Bankers. — ^This 
” general lien,” as it is called by way of distinction from the 
” particular lien ” of an artificer for work done by him on the 
particular goods in question (d), was originally established in 
England, as regards bankers and others, as a proved usage of 
trade; hut, once being so established, it became part of the law 
merchant, and as much to be judicially noticed as any other part 


Rec. no. 60. A fortiori, he has no 
right to sell: Vithoba v. Maroti A. 
I.R. 1940 Nag. 273. In England 
an innkeeper has a lien" on goods 
brought into the inn by a guest; 
this is on the distinct ground drat he 
is bound by law to accept them. See 
1 Sm. L. C., 13th ed. 131. As to 
tile peculiar position of a distrainer 
at common law, who does not acquire 
possession at all, see Turner v. Pot d 
(1846) IS M. & W. 212; 71 R.R. 
624; Pollock and Wright on Pos- 
session, 82, 202. 

(a) Chase v. Westmore (1816) 


IS M. & S. 180; 17 R.R. 301. 

(o) Miller V. Nasmyth’s Patent 
Press Co., Ltd, (1882) 8 Cal. 312. 

(6) Pennington v. Reliance Mo- 
tor Works [1923] 1 IC.B. 127. 

(c) Skinner v. Jager (1883) 6 
All. 1394. 

(d) "A getteral lien is the right to 
retain the property of another for a 
general balance of accounts; but a 
particular lien is a right’Tio retain it 
only for a charge on account of 
labour employed or expenses bes- 
towed upon the identical property 
detained”; Kent, Comm. ii. 634. 
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of the law (e). The i-ight does not extend to securities or other S.171, 
valuable properly deposited with a banker merely for safe custody 
Or for a special purpose (/), and this on the ground that the 
limited and special purpose must be deemed to imply a contract to 
die contrary, which seems to account for the absence from the text 
of any words expressly niakmg an exception in such cases (g). 

Where a member of a firm deposited a lease to secure a particular 
advance to the firm, it was held that the banker had no lien for the 
general balance due from the firm (A). Nor does the lien of a 
banker extend to title deeds casually left at the bank after a refusal 
by him to advance money on them (i) ; and where a deed, dealing 
with two distinct properties, was deposited with a memorandum 
charging only one of the properties with a specified sum and also 
the general balance due to the banker, it was held that he had no 
lien on the other property comprised in the deed (/). 

But, in order that the general lien may be excluded by a special 
agreement, whether express or implied from the circumstances, the 
agreement must be clearly inconsistent with the existence of such a 
lien (h). Accordingly a deposit of valuables with a banker to 
secure debts of a customer due to him as banker is subject to the 
bankers’ lien for the customer’s general debts to him unless tlie 
customer can prove an agreement to give up his general lien (f). 

Such an agreement may be evidenced, for example, by a memo- 
randum of charge declaring that the deposit is to secure overdrafts 
not exceeding a named amount. This excludes the banker’s lien 
for any greater amount (m). As to boxes or sealed parcels depo- 
'''sited with a banker for custody without informing him of their 
contents or making them accessible to him, he has no lien on them 
even if the customer is in the habit of leaving other securities with 
the banker against advances (n). 

A banker’s lien, when it is not excluded by special contract, 
express or implied, extends to all bills, cheques, and money entrusted 
or paid to him, and all securities deposited with him, in his character 


(e) Bmndao v. Barnett (1846) 
12 Cl. & F. 787; 69 R.R. 204, per 
Lord Campbell and Lord Lyndhurst 

(f) See Ctithberi v. Roharts, Lub- 
bock & Cp. [1909] 2 Ch. 226, C. 
A. 

(p) So as to a sum specially ear- 
marked for remittance abroad; Mer- 
cantile Bank of India v. Rochaldas 
Gidwnal. 9S I.C. 358; A.I.R. 1926 
Sind 225. 

(A) Wolstmholm v. Sheffield 
Bank (1886) 54 L.T. 74§. 

(i) Lucas v. Dorrein (1817) 7 
Taunt. 278; 18 R.R. 480, 


(/) Wylde V. Radford (1864) 33 
LJ. Ch. 51. 

(ft) Brandao v. Barnett (1846) 12 
a. & F. 787; 69 R.R. 204; Agra 
Bank's Claim (1872) L.R. 8 Ch. 
41. 

(0 Kunhan v. Bank of Madras- 
(1895) 19 Mad. 234; Official Assig- 
nee of Madras v. Ramaswami Chet~ 
ti (1920) 43 Mad. 747 ; 59 I. C. 
475. 

(w) Re B antes C1886) 33 Ch.D. 
586. 

(n) Lease v. Martin (1873) L.R. 
17 Eq. 224. 
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S.*171 ^ banker (o). In the case of money and negotiable securities, 

the lien is not prejudiced by any defect in the title of the customer, 
nor by equities of third persons, provided the banker acts honestly 
and without notice of any defect of title {p). But there is no lien 
for advances made after notice of a defect in the customer's 
title (q), or after notice of an assigmnent of the moneys or secu- 
rities in the banker’s hands (r). And in the case of securities 
which are not negotiable, the..lien is confined to the rights of the 
customer herein, and is subject to all equities affecting them at the 
time when the lien attaches (j). 

Factor . — A factor “is an agent entrusted with the possession 
of goods for the purpose of sale” (t). He may buy and sell 
either in his own name or in that of the principEil, though “ he 
usually sells in his own name, without disclosing that of his 
principal.” The factor is said to have a ” special property ” in 
the goods consigned to him (u). Private instructions to sell only 
in the piindpal’s'name or wi^n fixed limits of price will not make 
him the less a factor or deprive him of his claim to lien (w) . The 
secretaries and treasurers of a company, who have made advances 
to the company and incurred expenses and made disbursements on 
behalf of the company in the conduct of its busines.s, are not 
' factors, and are not entitled to any lien on the property of the com- 

pany in their possession (w). Similarly a banian in Calcutta has 
no lien for a general balance of account in the absence of an express 
contract to that effect (jir). Though advances made by a factor 
for sale confer a lien on him, they do not confer upon him the right 
to sell invito domino. To claim such a right there must be an^ 
agreement either express or to be inferred from the general course 
of business or from the circumstances attending tlie particular con- 
signment (y). 

Conformably to the principle governing all general liens, a 
factor’s lien, where it exists, applies only to debts due to the factor 


(o) Misa v. Currie (1876) 1 App 
Cas. SS4; London Chartered Bank 
V. White (1879) 4 App. Cas. 413. 

(p) Bank of New South Wales v 
Gotilburn Butter Factory [1902] A. 
C. 543 ; Misa v. Currie, supra', Bran- 
dao V. Barnett (1846) 12 Cl. & F. 
787 ; 69R.R. 204. 

(g) Solomons v. Bank of Eng- 
land (1810) 13 East. 135; 12 R. R. 
341 ; Locke V. Prescott (1863) 32 
Beav. 261; 138R.R. 733. 

(r) Jeffreys v. Agra Bank (1866) 
L.R. 2 Eq. 674. • 

(A London qgd County Bank v. 
RatcUffe (1881) 6 App. Cas. 722. 

0) Cotton L.J. in Stevens v. Bil- 
ler (1883) 25 Ch.D. 31, 37; Emperor 
-V. Parakh (1925) 1 Luck. 133; 92 I. 


C. 744; A.I.R. 1926 Oudh 202 (mo- 
tor-car dealer entrusted with car lor 
sale committed no offence by refusing 
to return the car to the Court of 
Waids, under whose management 
the client’s estate had come, without 
payment of his account) . 

(«) Baring v. Corrie (1818) 2 
B, & Aid. 137, per Abbott C.J. at 
p. 143, Holroyd f. at p. 148; 20 R. 
R. 383. 

(») Stevens v. Biller (1883) 25 
Ch.D. 31, 37. 

(w) In re Bombay Saw Mills Co. 
(1889) 13 Bom. 314, 320. 

(.r) Peacock v. Baijnath (1891) 
18 I.A. 78; 18 Cal. 573. 

(y) Jafferbhoy v. Charlesworth 
(1893) 17 Bom. 520, 542. 
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ill that character; it does not extend to “ debts which aris^ prior g, iVl. 
to the time at which his character of factor commences ” ( 3) . But 
it extends to all his lawful claims against the principal as a factor, 
whether for advances, or remuneration, or for losses or liabilities 
incurred in the course of his employment in respect of which he 
is entitled to be indemnified (o). 

Tn order that the lien may attach, llie goods must come into 
the possession, actual or constructive (&) of the factor. If, for 
instance, a factor accepts bills on the faith of a consignment of 
goods which, by reason of the bankruptcy of the principal, are 
never received by him, he has no lien on the goods as against the 
principal’s trustee in bankruptcy (c). Nor does the lien extend 
to goods acquired otherwise than in his character of a factor (rf), 
or entrusted to him with express diiections or for a special purpose 
inconsistent with the existence of a general lien (e). Instructions 
to provide, out of the proceeds of a consignment, for a bill of 
exchange drawn by the principal on the factor in favour of a third 
person will exclude the factor’s general lien unless he pays the 
bill of exchange (/). 

■ Wharfingers. — The lien of a wharfinger is, generally speaking, 
only effective as regards claims against the owner of the goods. He 
has no lien as against a buyer foi- charges becoming due from the 
seller after he has had notice of the sale (g) ; and where it was 
ligreed between a buyer and seller, before the goods sold came to 
the hands of thq, wharfinger, that the contract of sale should be 
rescinded, it was held that he had no lien as against the seller for 
a general balance due to him from the buyer (h) , 

Owners of a screwhousejvho have a wharf as an accessory are 
not wharfinger's (i) 


(a) Houghton v. Mathew? (1803) 
3 B. & P. 485. at p. 488 ; 7 R. R. 
815, at p. 816. 

(а) Hammonds v. Bafrlay (1802) 
2 East, 2^, -Hheie lire piincipal died 
during the cuirency of certain bills 
'accepted by the factor on the faJfli 
of a consignment of goods; Drink- 
water V. Goodwill (1775) Cowp, 
251 (liability incurred by die factor 
as surety for the principal) . 

(б) Bryans v. Niv (1839) 4 M. 
& W. 775 ; 51 R.R. 829. And see 
Lutscher v. Comptoir d’Escompte 
(1876) 1 Q.B.D. 709. 

(e) Kinloch v. Craig (1790) 3 T. 
R. 119, 783; 1 R.R. 664. 

(d) Dixon v. Stansfeld (1850) 
10 C.B. 398; 84 R.R. 631 (where 
a factor insured a ship on the prin- 
cipal’s behalf, it was held that liis 
65 


general lien did not extend to the 
poliqr of iiismiince) . 

(e) Spalding v. Ruding (1843) 6 
Beav. 376; 63 R.R. 120 (bill of lad- 
ing pledged to factor for specific 
amount) ; Burn v. Brown (1817) 2 
Stark. 272; 19 R.R, 719 (certificate 
of ship’s registry entrusted to fac- 
tor for the puipose of paying duties 
at custom-house) . 

(/) Frith V. Forbes (1862) 4 De 
G. F. & J. 409: 135 R.R. 217; Col- 
vin V. Hartwell (1837) 5 Cl. & F. 
484. 

ig) Barry v. Longmore (1840) 

12 A. & E. 639; 54 R.R. 654. 

(A) Richardson v. Goss (1802) 2 
B. &P. 119; 6 R.R. 727. 

(i) Miller v. Nasmyth's Patent 
Press Co. (1882) 8 Cal. 312. 
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S, 171. Attorneys. — In England a solicitor has a lien on his client’s 
documents (not only deeds and law papers) (/) entrusted to him 
as solicitor (fe) “ for all taxable costs, charges, and expenses in- 
curred by him as solicitor for his client; but he has no lien for 
ordinary advances or loans. His tascable costs, charges, and ex- 
penses would include money payments which he makes for his 
client in the course of his business, such as counsel’s fees ” (/). 
Taking a special security from the client is not necessarily an aban- 
donment of the general lien, but it will be so if the circumstances 
are inconsistent with the continuance of the lien, and if the soli- 
citor does not expressly reserve his lien an intention to waive it 
will generally be inferred, having regard to the solicitor’s duty to 
give his client full information (>»).• , 

A solicitor who is discharged by his client holds the papers 
entrusted to him subject to his lien for costs ; and the lien extends 
also to translations of documents made by the Court’s translator 
at his expense (n). If, however, a solicitor discharges himself (o), 
he is not, according to English law, entitled to a lien, and the same 
law applies in India. S. 1 saves usages and customs of trade not 
inconsistent with the provisions of this Act, and the usage of trade 
of attorneys sanctioned by English law is not inconsistent with this 
. section. Applying this reasoning, it was held by the Calcutta High 
Court that a dissolution of a firm of solicitors operates as a dis- 
charge of the client who employs them, and the attorneys arc not 
entitled to retain the papers until their costs are paid {p). For 
Indian decisions on solicitor’s lien, see Mulla’s Code of Civil Pro- 
cedure, 11th ed., pp. 627-629. 

The kinds of lien dealt with in this Act are as follows ; — 

(1) Lien of finder of goods- (s. 168, above) ; 

(2) Particular lien of bailees (s. 170, above) ; 

\ , , - , ... ■ ■ ■ - ■ ■ ■ — ■ - 

(/) B.g., cheques: General Share Douglas Norman <5* Co. [1898] 1 
Trust Co, V. Chapman (1876) I C. CJi. 199. The leading earlier autho- 
P.D. 771. rities are Cowell v. Simpson (1809) 

(.k) Sheffield v. Eden (1878) 10 16 Ves. 275; 10 R.R. 181, and Ste- 

, Ch.D. 291 (solicitor mortgagee has vgpson v, Blakelock (1813) 1 M. 
no lien on mortgage deed for costs of St S. S35; 14 R.R. S2S. 
mortgage; here the deed is not the (») Bai Kesserhai v. Narranji 
client’s property at all); Champer- (1880) 4 Bom, 3S3. 
nown V. Scott (1821) 6 Mad. 92; 22 (o) An attorney who declines to 

R.R. 248; 13 Rnc. Laws of Eng- act further for a client unless costs 
land, 2nd ed., 494, J.w. ^o/ieitor, which already incurred are paid discharges 
see for details of English practice on himself : Basonfa Kumar v, Kusum 
the subject. Kumar (1902) 4 C.W.N. 767; Atool 

il) Lindley L.J., Re Taylor, Stile- Chandra Mukerjee v. Shoshee Shu- 
man, and Underwood [1891] I Ch. (1904) 6 C.W.N. 2lS. 

S90, 596; “all such claims against ' (p) Re McCorkindale (1880) 6 
the client as the taxing master has to Cal. 1, following Re Moss (1866) L. 
consider,” per Kay L.J., at p. S99. R. 2 Eql 345. 

(w) /6., at pp. 597, 601; Re 
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(3) General lien of bankers, factors, wharfingers, High Court 
attorneys and policy-brokers (s. 171, above) ; 

(4) Lien of pawnees (ss, 173, 174, below) ; and 

(5) Lien of agents (s. 221, below) ; 

Some further comments with regard to liens, general and 
particular, of agents and sub-agents, and to the modes in which such 
liens may be extinguished or lost, will be found m notes on s. 221. 
post. 

As to lien of railway administration, see Railways Act, 1890, 
s. SS. 


The sections of the Indian Contract Act relating to lien are not 
exhaustive, ajid do not, negative the existence of lien in cases not 
specified therein. On general principles, and in the absence of any 
direct provision to the contrary, an arbitrator has a lien on his 
award for the pa 3 nnent of his reasonable charges (g). 


Bailments of Pledges. 


1V2. 


"Pledge,” 

nor,” and "pawnee 
defined . 


'I'he bailment of goods as security for pay- 
ment of a debt or performance of a 
pav- promise is called “ pledge.” The bailor 
is in this case called the “ pawnor.” 
The bailee is called the "pawnee.” 


[Btinkers, by agreement with a customer who has purchased goods to be 
paid for by drafts in the usual manner, honour the drafts and receive and 
store the goods, the customer taking delivery and paying for the goods 
taken from time to time. As to any goods remaining in the bank’s custody 
unpaid for, the bank is a pawnee and not a mere bailee, and has the right 
of sale given by s. 176] (r). 


The section affirms the Common Law. The bailee under a 
contiact of pledge does not become owner, but, as having posses- 
sion and right to possess, he is said to have a special property (s). 
Any kind of goods, documents, or valuable things of a personal 
nature may be pledged (t). Delivery is necessary fo complete a 
pledge; it may be actual or constructive, and it is sufficient if the 
fhing pledged is delivered under the contract within a reasonable 
timp of the lender’s advance being made (w). Government pro- 


(g) In re Cyril Kirkpatrick (1897) 
Punj. Rec. no. 22. The antilogy 
between a seller of goods and an 
arbitrator suggested by Roe C. J., 
to bring the arbitrator’s case within 
s. 95 of the Act, (see now ss. 46, 
47 of the Indian Sale of Goods Act, 
1930) seems to be farfetched. 

(r) Alliance Bank of Sinda v. 
Ghamandi Lal-Jaini Lai (1927) 8 
Lah. 373; 101 I.C. 725; A. I. R. 
J1927 Lah. 408. The right must, of 


course, be exercised regularly with 
proper demand and notice, as men- 
tioned below under that section. 

(s) See per Bowen L.J., Ex parte 
Hubbard (1886) 17 Q.B.D. at p. 
698. 

(0 10 Knc. Laws of Engl., 2nd 
ed., 642, citing Story. 

(«) Hilton v. Tucker (1888) 39 
Ch.D. 669; Jyoti Prakash v. Mukti 
Prakash (1917) 22 C.W.N. 297. 


. Ss. 

171, 172. 
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S. 172. i^issory notes may be pledged, but ttiis must be done as required 
by statute by endorsement and delivery (v) . The rules of delivery 
and the like which are generally applicable to bailments are appli- 
cable here. A pawnee may redeliver the goods to the pawnor for 
a limited purpose without thereby losing hfs rights imder the con- 
tract of pledge, as for the purpose of enabling the pledgor to sell 
the goods on the pledgee’s behalf (w). If the pawnee, however, 

• abuses his authority in such a case by selling or pledging afresh 
on his own account to a third person who gives value in good faith, 
the pawnee is not entitled to the goods as against that person, who 
has received possession from an owner lawfully in possession, 
though using his possession fraudulently 

According to mercantile usage found lo obtain in the city of 
Amritsar, if a person leaves goods with another and then borrows 
money from him, the loan is to be understood to ,be made on the 
security of the goods, so that if the loan is not repaid the creditor 
may sell the goods and appropriate the proceeds of the sale towards 
his debt (y)'. 

It is clear from the definition of “ bailment ” (s.‘ 148, above) 
that there can be no pledge of goods unless there is an actual deli- 
very of the goods. A loan, however, may be secured by a hypothe- 
cation of goods-. Such a transaction does not require delivery of 
goods for its validity; nor can it be said to be prohibited by the 
Contract Act merely because the Act contains provisions for bail- 
ments of pledges and none for hypothecation of goods (sf) . 

“ The Indian Contract Act does not state that the whole of 
the Law of Contract in British India is comprised in the Act. In 
fact, the preamble of the Act Shows cleaily that the Act only con- 
tains a portion of the Law of Contract applicable in British India 
and there is nothing to prevent a person from hypothecating his 
goods to another person for security. The ordinary principles of 
equity apply in such cases, namely, the question becomes whether 
there was an- intention to create a security and, if there was an 
intention to create a security, equity gives effect to it. It is quite 
clear that in a case like this, it is impossible to hold, where a large 


(w) Jyoti Prakash v. Mnkti Pra- 
Jmsh (1917) 22 C.W.N. 297. See 
also Neckram Dohay v. Bank of 
Bengal (1891) 19 I.A. 60; 19 Cal. 
322, a case of pledge of Government 
securities. 

(w) Northr-Weetem Bank v. 
Poynier, Son & Macdonalds [1895] 
A.C. S5. 

(jX) Babcock V. Lawson (1880) 
5 Q.B.D. 284. 

(y) Pirtkt -Mai v. Go pi Nath 
(18^) Pun]. Rec. no. 34. 


(«) Shrish Chatidra Roy v. Mm- 
gri Bewa (1904) 9 C. W, N. 14; 
Shivrmn v. DJrni (1901) 4 Bom.L. 

R. 577; Damodar v, Atmaram 
(1905) 8 Bom.L.R. 344; and cf,, 
In re A. Summers (1896) 23 Cal. 
592, and Pminthavalu v. B hash- 
yam (1901) 2S Mad. 406; Haripada 
V. Anath Nath Dey (1918) 22 C.W. 
N. 758; 44 I.C, 211. See Ghose,- 
Law of Mortgage in India, 5th ed., 
i. US. 
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body of the commuuity is engaged in commei'cial pursuits, say, 
where thousand tons of coal or a large parcel of goods is concerned, 
that the Banker is bound to taJcc actual possession of property ” (a). 

1 V3. The pawnee may retain the goods pledged, 
not only for payment of the debt or the 
retai^n* * performance of the pro^mise, but for the 

interest of the debt, and all necessary 
expenses incurred by him in respect of the possession or 
for the preservation of the goods pledged. 

The pawnee makes himsel'f a wrongdoer if he persists in hold- 
ing the goods after tender of all that is due. In that event his 
“ special property ” is* determined by his wrongful refusal of a 
tender properly made, and the pawnor can recover the goods (b). 


► 1 74-. The pawnee shall not, in the absence of a 
Pawnee not to re- Contract to that effect, retain the goods 
tain for debt or pro- pledged for any debt or promise other 
£wSSgoSs pled! than the debt or promise for which 
ged. Presumption in they are pledged: but such contract, in 
actvancM the absence of anything to the contrary, 

shall be presum(ed in regard to subse- 
quent advances made by the pawnee. 


This section does not appear to need any comment, except that 
■the presumption mentioned at the end does not apply to advances' 
made on a new and different security (c). 


1 7S. The pawnee is entitled to receive from the 
Pawnee’s right iis pawnor extraordinary expenses incur- 


as 

to extraordinary ex- 
penses incurred. 


red by him for the preservation of the 
goods pledged. 


"Receive.” — Note that the word is not “ retain,” as in the 
two preceding sections, but ” receive.” A pawnee has, therefore, 
no right of lien for " extraordinary ” expenses, as he has in the 
case of “ necessary ” expenses (s. 173), but has only a right of 
action in respect of them. As an example of the expenses contem- 
plated by this section, Dr. Whitley Stokes (in ” The Anglo-Indian 
Codes ”) suggests “ the cost of curing a pawned horse which 
meets with an injury by accident.” There does not appear to be 
any distinct English authority. See, however, Kent’s Commen- 
taries, ii. S79. 


(a) Haripada ■v. Amth Nath Dey, of New South Wales v. O’Comor 

supra, at p. 7S9, (1880) 14 App. Ca. 273, at p. 282. 

(b) Settled law. See tlie Privy (c) Cowasji v. Official Assignee 

Council per Lord Macnaghten, Bank (1928) 30 Bom.L.R. 1310; 115 I. 


■ Ss. 
172-176. 
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S. 176/ 1 VG. If the pawnor makes default in payment of 

the debt, or performance, ,at the stipu- 
Pawnee’s right promise, in respect of 

default, which the goods wei'e pledged, the 

pawnee may bring a suit against the 
pawnor upon the debt or promise, and retaih the goods 
pledged as a collateral security; or he may sell the thing 
pledged, on giving the pawnor reasonable notice of the 
sale. 

If the proceeds of. such sale are less than the amount 
due in respect of the debt or promise, the pawnor is still 
liable to pay the balance. If the proceeds of the sale are 
greater than the amount so due, the pawnee shall pay over 
the surplus to the pawnor. 

Pawnee’s rights — ^The substance of this section is familiar 
and well settled English law. It is sufBicient to cite one or two 
modem dicta. “ A contract of pledge carries with it the impli- 
cation tliat the security may be made available to satisfy the obli- 
gation, and enables the pledgee in possession (though he has not 
the general property in the thing pledged, but a special property 
only) to sell on default in payment and after notice to the pledgor) 
although the pledgor may redeem at any moment up to sale " (d). 
After sale it is the pawnee’s ordinary right ” to recover the balance 
'of the loan unsatisfied on the sale of the pledge ” (c). , 

Where no time is originally stipulated for payment, it seems 
that ” the debtor is not in default until notice is given by the 
creditor that he requires payment on a certain day, and that day 
is past. The debtor is then in default, and is in the same position 
as if a day for repayment had been fixed in the original 
contract ” (/). 

It must be observed that the contract of pledge differs essenti- 
ally from that of mortgage. A mortgagee does acquire general 
property in the thing 'mortgaged, subject to the mortgagor’s right 
to redeem. Foreclosure is a judicial determination of a defaulting 
mortgagor’s right, whereby the mortgagee’s property becomes 
absolute. A pawnee, not being the legal owner, is not entitled to 
foreclose, but has only power to sell (g) ; and authorities on niort- 
gage transactions are to be applied to cases of pledge, if at all, only 
with great caution. 

C. 389; A.I.R. 1928 Bom. 545. of Pigoi v. Cuhley (1864)' IS C.B.N. 

id) Cotton L.J. in Re Morrit S. 702 ; 33 L.J.C.P. 134,- 136;. 137 
(1886) 18 Q.B.D, 222, at p. 232. R.R. 725. 

(e) Jones v. Marshall- (1889) 24 (p) Carter v. Wake (1877) 4 Ch. 

■Q.B.D. 269, at p. -271. D. 605. 

if) Note to Law Journal report 
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*' May sell the thing pledged.” — The pbwer conferred on the S. 176. 
pledgee under this section to sell the property without reference 
to the Court does not talce away his right to sue the pawner on the 
debt or bring a suit for the sale of the property pledged to him (h). 

There is nothing in the Act to forbid the pawnee from buying the 
thing pledged at the sale, though he cannot sell to himself. But it 
has been held by the Privy Council that a sale by the pawnee to’ 
himself, though unauthorised, does not put an end to the contract 
of pledge, so as to' entitle the pawnor to have back the thing pledged 
without payment of the debt secured by it (i). From this point 
of view it would seem that a sale by a pawnee to himself is not an 
act “ inconsistent with the conditions of the bailment ” within the 
meaning of s. 1S3 (ante<^, so as to entitle the pawnor to avoid the 
contract of pledge at his option, but is on the same footing as a 
premature sale (see the commentary on that section). 

Reasonable notice of sale. — ^The section is mandatory and the 
required notice must be given notwithstanding any contract to the 
contrary (/). Unless there is reasonable notice, the pawnee can- 
not sell the thing pledged; but it is not necessary that the notice 
tmder this section should state the date, time or place of the intended 
sale. A notice by the pledgee to the pawnor that unless the latter 
redeems the articles pledged within a fortnight, the pledgee will 
sell them ife good notice, though the pledgee may not sell the goods 
until some days after the expiration of the fortnight (k). 

• Limitation. — ^The period of limitation for a suit on the loan 
is that prescribed by the Limitation Act, 1877, Sch. II., art. 57 (see 
now the Indian Limitation Act, 1908, Sch. I), that is, three years 
from the date of the.loan, whether the suit be to recover the original 
amount of the loan, or to recover the balance after sale of the thing 
pledged (/). And if the suit be in respect of a promise, the period 
is three years from the breach of the promise under art. 115 of the 
same Act. And where the suit is for the sale of the property 


(h) Mahalinga Nadar v. Go«o- 
pathi Stibhien (1902) 27 Mad. 528; 
Nim Chand v. Jagabundku (1894) 
22 Cal. 21; JyoH Prakash v. Mukli 
Prakash (1917) 22 C.W.N. 297 ; 33 
I.C. 891; Debidin v. Gaya Pershad, 
note (Z), mfra. 

(t) Neckram v. Bank of Bengal 
(1891) 19 I.A. 60, at p. 67; 19 Cal. 
322, 

(/) Co-operative Hinditslhan 
Bank V. Surendranaih De (1931) 59 
Cal. 667; 138 I.C. 852; A. I. R. 
1932 Cal. 524. 

(fe) Kmj Behari Lai v. Bhargava 
Commercial Bank (1918) 40 All. 
522 ; 45 I.C. 462. A pledgee entitled 


to sell is not bound to sell within 
any particular time: Kesaritnal v. 
Gundabaihula Stiryanarayanamwfty, 
114 I.C. 820; A.I.R. 1928 Mad. 
1022. A suit for the debt due can 
be brought though notice is not 
given : Makhon Lai v. Ghulam Hus- 
sain A, I, R. 1933 Lah. 536; 146 
I.C. 194. 

(Z) Saiyid AH Khan v. Dehi Pra- 
sad (1901) 24 All. 251; Yellappa v. 
Desayappa (1906) 30 Bom. 218; 
Dowlat Ram v. ‘/Zwom Mol (1881) 
Punj. Rec. no, 116; Debidin v. 
Gaya Pershad, 104 I.C. 640; A. I. 
R, 1927 Nag. 346. 
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Ss. , pledged, ^the period of limilatioii is six years from the date of the 
176-178. pledge under art. 120 of that Act (m). 

1 77. I [ a time is stipulated for the paym,ent of 
the debt, or perfortiiaucc of the pro- 
Defauitine paw- ixiise, for which the pledge is made, and 
the pawnor makes default in payment 
of the debt or performance of the promise at the stipulated 
time, he may redeem the goods pledged at any subsequent 
ti'me before the actual sale of them; but he must, in that 
case, pay, in addition, any expenses which have arisen 
from his default. 

This is supplemental to the foregoing section. In a Rangoon 
case it was held that an agreement that the pledge should become 
irredeemable if not redeemed after a certain period was valid («). 
Tt is submitted that this decision does'not correctly interpret the 
section and that such an agreement should be held to be invalid. 

Limitation. — ^The period for a suit against a pawnee to recover 
the thing pledged is thirty years from the date of the pawn. See 
Limitation Act, Sch. T., art. 14S. 

1 7S. Where a mercantile agent is, with the con- 
, sent of the owner, in possession of 
tiie!igfnt goods or the documents of title to- 

goods, any pledge made by him, when 
acting in the ordinary course of business of a mercantile 
agent, shall be as valid as if he were expressly authorised 
by the owner of the goods to make the same ; provided that 
the pawnee acts in good faith' and has not at the time of 
the pledge notice that the pawnor has not authority 
to pledge. 

Explamtio-n . — In this section the expressions ‘ mer- 
cantile agent’ and ‘documents of title’ shall have the 
meanings assigned to them in the Indian Sale of Goods 
Act, 1930. 

This section is the counterpart of the second paragraph of 
s. 27 of the Indian Sale of Goods Act, 1930j which relates to sales. 


(«») Mahalinga Nadar v. Gam- to the right to proceed against the 

path* Stibhien (1902) 27 Mad. S28, debtor personally. Fisher v. Ar~ 

Per Subrahmania Ayyar and Benson deshit A.I.R. 193S Bom. 213; 37 

JJ. Davies J, dissented, holding that Bom.L.R. 165; 156 I.C. 531. 

art. 57 applied, on the ground that (») Dwarika v. Bagawaii A.I.R. 
the right to proceed against the pro- . 1939 Rang. 413. 
perty pledged was merely auxiliary 
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Original s. 178. — S. 108 of the Conti-act Act, now superseded S. 178. 
by ss. 27-30 of the Indian Sale of Goods Act, 1930, related to the 
sale of goods by a person other than tire owner thereof. The 
original s. 178 of the Contract Act dealt with the pledge of goods 
by a person other than the owner thereof. That section has been 
repealed and tire subject-matter of the section is now spread over 
the present s. 178 and s. 178a of the Contract Act and s. 30 of the 
Indian Sales of Goods Act. The present s. l78 and s. 178a were 
inserted by the Indian Contract (Amendment) Act, 1930, which 
came into force on the 1st July, 1930. 

Tlie original s. 178 read as follows: — 

“ A person who is in possession of any goods, or of any bill 
of lading, dock-warrant, warehouse-keeper’s certificate, whar- 
finger’s certificate, or warrant or order for delivery, or any other 
document of title to goods, may make a valid pledge of such goods 
or documents; Provided that the pawnee acts in good faith and 
under cii'cumstances which are not such as to raise a reasonable 
presumption that the pawnor is acting improperly; 

“ Provided also that such goods or documents have not been 
obtained from the lawful owner, or from any person in lawful 
custody of them, by means of an offence or fraud.” 

/ Indian Factors Acts. — ^The law in force in British India 
before 1872 was contained in the Indian Factors Acts of 1840 and 
1844, the first of which extended to British India the provisions of 
4 Geo. IV. c. 83, as amended by 6 Geo. IV. c. 94, and the second 
those of 5 & 6 Viet. c. 39. The Indian Factors Acts were repealed 
by the Contract Act. As to the old ss. 108 and 178 the Privy 
Council said: ” Ss. 108 and 178, though they very possibly extend, 
at least cover the same ground as the provisions of the Indian 
Act XX of 1844 ” (<7). 

Pledge by mercantile agent. — ^By s. 2, sub-s. (9), of the 
Indian Sale of Goods Act, “ mercantile agent ’’means a mercantile 
agent having in the customaiy course of business as such agent 
authority either to sell goods, or to consign goods for the puirpose 
of sale or to buy goods, or to raise money on the security of goods. 

This definition has been taken from the English Factors Act, 1889, 


Under the old s. 178 an owner of goods though not in physical 
possession of the goods could obtain a loan on the security of a 
pledge of the goods by a pledge of the documents of title {p). 
By the present section the statutory power to pledge goods or docu- 
ments of title is confined to mercantile agents, being such as in the 
customary course of their business have authority to deal with 


(o) Ramdas v. S. Awerchaiid & 
Co. (1916) « LA. 164, at pp-.-168- 
169; 40 Bom. 630, at p. 634 ; 35 I.C. 
954. 


(p) Official Assignee of Madras v. 
Mercantile Bank (1934) 61 1. A. 416; 
58 Mad. 181; 152 I.C. 730; A.I.R. 
1934 P.C. 246. 


66 
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S. 178, goods. This establishes, as the Privy Council in the case last cited 
observed, the curious aud anomalous position that the mercantile 
agent can do what the owner cannot do, that is, make a pledge of 
goods by a pledge of the documents of title without the attornment 
of the warehouseman or other custodian. Other cases in which a 
person other than the owner of the goods may make a valid pledge 
are dealt with in s. 178A below and in s. 30 of the Indian Sale of 
Goods Act considered below. The result is that a valid pledge can 
no longer be made by any person “ in possession ” of goods. It 
can only be made by a mercantile agent as provided in s. 178, or 
by a person who has obtained possession of the goods under a 
contract voidable under s. 19 or s. 19A of the Act as provided in 
s. 178a, or by a seller or by a buyer in possession of goods after 
sale as provided in s. 30 of the Indian Sale of Goods Act. 

• The word “ possession ” in the old s. 178 was held to mean 
juridical possession. At the same time there were cases in which 
it was said that there was nothing in the language of the section 
to warrant such a limitation. Decisions under the old section may 
' be divided into five groups according to the character of the 
pledgor’s possession, namely: — • 

(11 Pledge by a commission agent employed to sell goods (q), 
or by a broker employed to sell goods on jangad 
terms (r). 

(2) Pledge by a seller who has been left in possession of the 

goods .sold (s). 

(3) Pledge by a person in bare custody of goods, e.c/., by a 

servant (t), or by a wife (m), or by a hirer of goods (v), 
or by a gratuitous bailee (w). 

(4) Pledge by a person who has agreed to buy goods under 

a hire-purchase agreement and who has not made default 
in payment of the instalments (jv), 

(5) Pledge by a person entrusted with goods for a specific pur- 

pose (y). 


(q) SesfiappUr v. Subrammia 
(1916) 40 Mad. 678; 34 I.C. 751. 
See also Proftilla Kumar Bose v, Na- 
ho Kishore Rai (1918-19) 23 C.W. 
N. 907; 54 I.C. 224; King Emperor 
V. Nga Po Chit (1923) 1 Rang. 
199; 74 I.C. lOSO; A. I. R. 1923 
Rang, 227. 

(r) Durgdbai v. Sarasvatibai 
(1925) 31 Bom.L.R. 414; 118 I.C. 
796. 

(j) Haji Rahimhruc v. Central 
Bank of India. Lid. (1928) 56 Cal. 
367; 119 I.C. 23. 

(0 Biddomoye Dabee v. Sitiaraw 
(1878) 4 Cal.- 497; Sharaf Din v. 
Gokat Chand (1931) 12 Lab. 304; 


132 I.C. 835; A. I. R. 1931 Lab. 
526. 

(«) Seager v. Hukma Kessa 
(1900) 24 Bora. 458. - 

(v) Nagamda v. Bappu (1903 ) 27 
Mad. 424. 

(w) Ramasami Gupta v. Katna- 
lammal (1921) 45 Mad. 173; 70 I, 
C, 448; A.I.R. 1922 Mad. 44. 

(.*•) Abdul Hassan Khan v, Rangi 
Lai (1902) Punj. Rec. no. 34. But 
see Leon Smbolle v. K. V. Seyne 
& Bros. (1918) 23 C.W.N. 352 ; 50 
I.C. 476. 

(y) Ramasami Gupta v. Kama- 
lamrnal (1921) 45 Mad. 173; 70 I. 
r. 448; A.I.R. 1922 Mad. 44. . 
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The changes caused by the amendment of the section may be S. 178. 
illuslfaled by the following examples: — 

(1) A commission agent or broker may make a valid pledge of 
the goods under the old as well as the present section. 

(2) A seller left in possession of goods may make a valid pledge 
under the old section as well as under s. 30 of the Indian Sale of 
Goods Act. 

(3) A person in bare custody of goods may not make a valid 
pledge either under the old or the present section (a). 

(4) A hirer under a hire-purchase agreement who has entered 
into a binding agreement to buy goods may make a valid pledge 
under the old as well as the present section. See notes below, 

■" Seller or buyer in possession after sale.” 

(5) A person entrusted with goods for a specific purpose may 
not make a valid pledge either under the old or the present section. 

(6) Under the old law, both the owner and the mercantile 
agent could create a pledge by delivering documents of title. Under 
the new law only a mercantile agent can create a pledge of docu- 
ments of title. The owner must deliver the goods in order to 
create a pledge. 

Antecedent debt. — ^Under the English Factors Act of 1842, 
a pledge by an agent entrusted with the possession of goods to se- 
cure an ” antecedent debt ” did not come within the protection of 
the Act; and the same law was extended to this country by the 
Indian Factors Act, 1844. The present section seems to protect 
a pledge for an antecedent debt as well as a pledge for an advance 
made specifically upon it. See'English Factors Act, 1889, s. 4. 

Good faith. — ^To validate a pledge by a mercantile agent 
the pledgee must have acted in good faith and must not have at 
the time of the pledge notice that the pawnor had no authority to 
pledge the goods. The onus of proving both these facts rests upon 
the person disputing the validity of the pledge. Under s. 3, cl. 20, 
of the General Clauses Act, 1897, a thing is to be deemed done in 
good faith where it is in fact done honestly whether it is done 
negligently or not. Gross negligence may be evidence of bad faith, 
but it is not the same thing and does not entail the same conse- 
quence (a). 

If a pledgee takes goods from a person of whom he knows noth- 
ing and if it turns out that that person’s pledging of the goods was 
a criminal offence, the pledge is not valid and the true owner can 
recover the goods even if the pledgor may in fact have been a mer- 
cantile agent within the statutor y definition (h). ^ 

(s) VisalakM v. Janopakara Gobind Chunder Seinv. Ryan (ISSl) 

(1942) 1 M.L.J. 44; A.I.R. 1942 9 M.I.A. 140; 1 W.R. 43, P. C. ; 

Mad. 299. Jonnienjoy v. Watson (18^) 11 I. 

(o) See Jones v. Gordon (1877) 2 A. 94; 10 Cal. 910. 

App. Cas. 616, at p. 629. Cases (b) Ah Cheung v. Ah Wain A. I. 
under the Indian Factors Act, 1842: R. 1938 Rang. 243; 176 I.C. 703. 
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S.‘ 178. Notice. — The term " notice ” in this section includes both ex- 

press and constructive notice. 

Pledge by co-owner in 4>osses8ion. — One of several joint 
owners of goods in sole possession tliereof with the consent of the 
rest may make a valid pledge of the goods (c), Gomparc Indian 
Sale of Goods Act, s, 28. 

• Seller or buyer in possession after sale. — Besides the cases, 
mentioned above there are two other cases in which a person who is 
not the owner of goods may make a valid pledge thereof, namely, a 
seller left in possession after sale, and a buyer to whom possession 
has been delivered before payment of the price. These cases have 
been provided for in s. 30 of the Indian Sale of Goods Act, 1930,. 
which is a reproduction of s. 25 of the English Sale of Goods Act, 
1893. S. 30 of the Indian Sale of Goods Act is as follows: — 

“ (1) Where a person, having sold goods, continues or is in 
possession of the goods or of the documents of title to the goods,, 
the delivery or transfer by that person or by a mercantile agent act- 
ing for him, of the goods or documents of title under any sale, 
pledge or other disposition thereof to any person receiving the same 
in good faith and without notice of the previous sale shall have tlic 
same effect as if the person making the delivery or transfer were 
expressly authorised by the owner of the goods to make the same. 

“ (2) Where a person, having bought or agreed to buy goods, 
obtains, witli the consent of the seller, possession of the goods or 
the documents of title to the goods, the delivery or transfer by that 
person or by a mercantile agent acting for him, of the goods or 
documents of title under any sale, pledge or other disposition tliereof 
to any person receiving the same in good faith and without notice 
of any lien or other right of the original seller in respect of the 
goods shall have effect as if such lien or right did not exist.” 

The above section provides not only for a sale by a buyer oi- 
seller in possession, but also for a pledge, mortgage or other dis- 
position of goods. It was intended at one time to transfer so much' 
of that section as relates to pledge to the present chapter, but it was. 
not done as separate legislation codifying the law as to pledge, mort- 
gage and hypothecation of goods is in contemplation. 

Pledge by seller remaining in possession . — ^The following are- 
illustrations of a pledge by a seller left in possession of the goods 
sold : — 

(a) B. buys goods from A., pays for them, but leaves the goods, 
in the possession of A. A. then pledges the goods with • 
C. who has no notice of the sale to B. The pledge is. 
valid. 

(h) A. sells 100 cases of cutlery to B. under an agreement made 
in July, 1927, that payment should be made within five 

(c) Shtdi Ram v. Mahlab C/wHd(189S) Punj. Rec. no. 1. 
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months from the date of the agreement and delivery S. 178. 
should be taken within that time, the goods remaining in 
the meanwhile in A. ’s godown free of rent. In August, 

1927, A. pledges the goods with C. who has no notice of 
the sale to B. The pledge to C. is valid (d). 

Pledge by buyer obtaimng possession, — S. 30 (2) of the Indian 
Sale of Goods Act validates a pledge not only by a person who has 
bought goods but also by one who has agreed to buy them. The hirer 
under a hire-purchase agreement is not a person who has agrefid to 
buy goods within the meaning of this section imless he is under a 
binding agreement to buy them. An option to buy will not suffice ( e) . 

Competition between prior mortgagee and subsequent 
pledgee. — A, mortgages “certain goods to B., the morigage not being 
accompanied with possession (/). Afterwards A. pledges the goods 
with C. The pledge to C. is not invalid, and C. has a priority 
over B. (^). 

Documents of title to goods, — By s. 2, sub-s. (4), of the 
Indian Sale of Goods Act, 1930, “ documents of title to goods ” 
includes a bill of lading, dock-warrant, warehouse-keeper’s certifi- 
cate, wharfingei*’s certificate, railway receipt, warrant or order for 
the delivery of goods, and any other document used in the ordinary 
course of business as proof of the possession or control of goods, 
or authorising or purporting to authorise, either by endorsement or 
by delivery, the possessor of the document to transfer or receive 
goods thereby I'epresented. Cash receipts given in place of delivery 
orders are not documents of title to goods within the meaning of 
this section (/i) . 

The pledgee does not lose die right of pioperty as pledgee by 
parting with die custody of the railway receipts or by entrusting 
them to the pledgor or his agent for the special purpose of dealing 
conveniently with the goods, e g,, for collecting them from the Port 
Trust and putting them into the pledgee’s godown (i). 

The question whether share certificates are documents of title 
within the meaning of the section has given rise to a difference of 
opinion in the Indian High Courts. In Calcutta it was held that 
they were not (/), but this was before the enactment of the Indian 


(d) Haji Rahimbux v. Central 
Bank of India, Ltd (1928) S6 Cal. 
367; 119 I.C. 23, a case undci the 
old s. 178. 

(e) Belsiee Motor Supply Co. v. 
Cox (1914) 1 K.B. 244. 

(/) A mortgage of movable pro- 
perty, although not accompanied by 
possession, is valid in India: Shrish 
Chandra Roy v. Mwiigri Bewa (1904) 
9 C.W.N. 14; Damodar v. Atma- 
ram (1906) 8 Bom.L.R. 344. 

(p) 'Chummim Kltan v. Mody 


(1874) Pimj. Rec. no. 70. 

(A) Kemp v. Falk (1882) 7 App. 
Cas. S73, at p, 585. 

(♦) Mercantile Bank of India v. 
Central Bank of India (1937) 65 I. 
A. 75; (1938) Mad. 360; 172 I. C. 
745; A.I.R. 1938 P.C. 52, whcie the 
law is fully discussed by Lord 
Wright. 

{]). Lalit Mohan v. Haiidas 
(1916) 24 Cal.L.J, 335; 37 I. C. 
707; A.I.R. 1917 Cal. 399. 
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S$. Sale of Goods Act and the amendment of the Conti’act Act. In 
178, 178 A. Bombay, another view was talcen, even before 1930 (k), that 
“ goods ” in s. 178 include share certificates. The Madias High 
Court in Elaya Nayar v. Krishna Pattar (f) has expressed the opi- 
nion that the Bombay decisions were the move correct, but that 
since the Indian Sale of Goods Act and the amendment of s. 178 
there can no, longer be any doubt. The Court saw no reason for 
giving the word “goods” a meaning in the Contract Act different 
from*that in the Sale of Goods Act, and that a share certificate can 
therefore be the subject of a valid pledge ; but they held that unless 
the pledgor deposited a deed of transfer with the pledgee or ob- 
tained one subsequently, recourse will have to be had to the Court if 
the pledge is to be realized. It is submitted! thar the view expressed 
by the High Courts of Bombay and Madras is the right view. 

Revocation of authority of mercantile agent. — A pledge 
by a mercantile agent, though made after the revocation of his 
authority, is valid, provided the pledgee hag not at the time of the 
pledge notice of such revocation (m) . 

When the pawnor has obtained posses- 
sion of the goods pledged by hitni under 
Pledge by pet son in a contfacL voidable under section 19 or 

dabiTcontiart contract has not been 
rescinded at the time of the pledge, the 
pawnee acquires a good title to the goods, provided he 
acts in good faith and without notice of the pawnor’s 
defect of title. 

This section is the counterpart of s. *29 of the Indian Sale of 
Goods Act, 1930. That section is based on s. 23 of the English Sale 
of Goods Act, 1893. 

Pledge by person in possession under voidable contract. — 
A person may obtain possession of goods under a contract which is 
voidable at the option of the lawful owner on the ground of fraud, 
misrepresentation or coercion (s. 19), or on the ground of undue 
influence (s. 19-a). Possession so obtained is not by free consent 
as defined in s. 14 of the Act. It is nevertheless possession by con- 
sent, and the person in possession may make a valid pledge of the 
goods, provided the contract has not been rescinded at the time of 
the pledge. There is in such a case a de facto contract, though void- 
able on the ground of fraud and the like. It is, however, different 

(fe) R. D. Sethm v. National 514; 92 I. C. 9. 

Bank of India (1910) 12 Eom.L.R. (0 A.I.R. 1943 Mad. 74; (1942) 
870; 8 I.C. 183; Pasal v. Mangaldas 2 Mad.L.J, 120. 

(1922) 46 Bom, 489; 66 I.C. 726; (m) See English Factors Act, 

A.I.R. 1922 Bom. 303; Jamshedji 1889, s, 2 (2), and Moody v. Pall- 
V. Maganlal Bankeylal & Co. A. I. mall (1917) 33 Times L.R. 306. 

R. 1925 Bom, 314; 27 Bom. L. R. 
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if there is no real consent, as whei-e goods have been obtained by means Ss, 
of theft as defined in s. 378 of the Indian Penal Code. A thief has no I78A, 179. 
title and can give none. 

Where goods have been obtained by fraud the person who has 
so obtained may either have no title at all, or a voidable title, according 
to the nature of the transaction. If the nature of the fraud is such 
that there never was a contract betweai the parties, the person who 
so obtains the goods has no title and can give none. Thus if A. 
represents to B. that he is acting as agent for C, and B, relpng 
on that representation delivers goods to A. as buyer, there is not 
a voidable contract between A. and B,, but no contract at all. No 
property passes to A., and he can neither make a valid sale («) nor 
a valid pledge. This ia really a case of a fundamental error as to 
the person with whom one is contracting. There is no real con- 
sent and no contract ; tliere is only an offer on B.’s part to the per- 
son with whom alone he means to deal and thinks he is dealing: 

See note under s. 13, above, “ Error as to the person of the other 
party.” But if a person buys goods widi the intention of not pay- 
ing for them, there is consent, though not free, and a contract, 
though voidable (o), and he may make a valid pledge or sale of 
the goods while the contract is still subsisting {p), though the fraud 
may amount to the offence of cheating, as defined in s. 415 of the 
Indian Penal Code. This was not so under the old s. 178. Under 
that section a person who obtained possession of goods " by means 
of an offence or fraud ” could not make a valid pledge. Under the 
present section a person who obtains possession of the goods under 
a contract voidable under s. 19 or s. 19 a may make a valid pledge 
though the transaction may amount to an offence or fraud. 

Good faith. — See note under s. 178. 

Notice. — See note under s. 178. 

1 79 Where a person pledg'es 

Pledge where paw- goods in "which he has only a limited 
ed'^interest. ^ ^ interest, the pledge is valid to the extent 
of that interest. 

This must be taken as subject to the operation of the foregoing 
section. In those cases where a pledge which otherwise would not 
be valid is made valid by s. 178, it does not matter whether the 
pawnor has any interest of his own or not. The present section 
applies to otljer cases where the pawnor has possession and some 
interest, but not the whole interest, in the goods; and where it ap- 
^ plies, it is immaterial that the pawnee had not notice of the pawnor's 
limited interest (g). Pr obably it does not apply to a case in which 

(«) Hardman v. Booth (1863) 32 L.C. 672, 70S. 

L.J. Ex. 105. (g) Long settled law: Hoare v. 

(o) Clough V. Land. & N. W. Parker (1788) 2 T. R. 376; 1 R. 

Ry. Co. (1871) L.R. 7 Ex. 26. R. 500, 

(p) Croft V. Lumley (1858) 6 H. 
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Sb. he is not entitled to possess the thing in his own right, lint has ob- 
179, 180. tained oi* been entrusted with possession for some special and limit- 
ed purpose, and pledges the thing for his own purposes (r). In 
.such a case the attempted pledge is, according to English authority, 
wholly inoperative, and then the pawnee has no defence against an 
action by the person having the better title to possess, The true 
scope of the section has been thus defined by Scott C.J., “ Section 
179 does not limit the scope of section 178, but saves a pledge to the 
extent of the pledgee’s own interest notwithstanding the presence of 
invalidating conditions falling under one of the provisions' to s. 178. 
In other words, whenever he has an interest, the person in posses- 
sion of the goods or documents has unconcUtional authority to 
charge at least that interest” (s). „ 

Suits by Bailees or Bailors a^ga&fisi Wrong-doers. 

1 80 - . IX a third person wrongfully 'deprives the 
. bailee of the use or possession of the 
Suit by bailor oi proods bailed, 01' does them, any injury, 
tioer. the bailee is entitled to use such reme- 

dies as the owner might have used fn 
the like case if no bailment had been made ; and either the 
bailor or the bailee may bring a suit agaihst a third pcr.son 
for such 'deprivation or injury. 

Under the old Common Law procedure a bailor could not bring 
an action of trespass, trover, or detinue (these actions being founded 
either on actual possession or on the immediate right to ijossess), 
unless the bailment was revocable at his pleasure either uncondi- 
tionally or on a condition which he might satisfy at will (/). An 
owner not entitled to immediate possession could have only a spe- 
cial action on the case (tt). Tire bailee could and can always sue 
a wrong-doer; and his right does not, as once supposed by some 
authorities, depend on his being answerable over to the bailor (w). 
The distinctions which turn merely on the form of action avail- 
able have ceased to be important in England, and were never gene- 
rally applicable in India, 

The section is hardly likely to present any difficulty in prac- 
tice. A. leaves an elephant in charge of B. C. wrongfully takes 
away, the elephant from B. B. may sue C. for possession of the 
elephant (w). 


(r) Nyherg v. Handelaar fl892] 
2 Q.B. 202. 

(j) Lahhamey Ladha & Co. v. 
Lakmichand (1918) 42 Bom, 205; 
40 I.C, 148, doubted in Haji Rahim- 
btue V. Central Bank of India, Lid, 
(1928) 56 Cal. 367, at pp. 387-388; 
119 I.C. 23. We prefer the view 
taken in Lakhamsey Ladha &• Co. 
V. Lakmichand 


(f) Sir R. S, Wright in Pollodc 
and Wright on Possession, 166. 

(«) Mears v. L. & S, W. R. 
(1862) 11 C.B.N.S. 850; 132 R.R. 
778. 

(w) The "Winkfield" [1902] P. 

42 C.A. 

(w) Ramnath v. Pitaiiibar (1916) 

43 Cal. 733, 741-742; 31 I.C. 430. 
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ISI* Whatever is obtained by way of relief or S. 181. 

Apportionment of Compensation in any such suit shall, 
relief or compensa- as between the bailor and the bailee, 
tion obtained by snch_ ]jg ^galt With according to their respec- 

tiVe interests. 

In other words, it does, not matter which of them recovers first, 
or whether one sues or both. Of course the defendant cannot be 
liable in all for more than the value of the goods, and .special 
damages, if any. 



CHAPTER X. ' 

Agency. 

[In the commentaiy on this chapter “ Story on Agency " is « 
referred to as S.A.] ^ 

Appointment and Authority of Agents. 

8. 182. 1 S2. An “ agent ” is a person employed to do 

, any act for another or to represent 

cip^” ^efin^*! another in dealings with third persons. 

The person for whom such act is done, 
or who_ is so represented, is called the “ principal.” 

Nature of agency in general. — Chapter X of tlie Act has been 
stated to be not exhaustive, but to lay down general principles in 
wide and general terms (a). The law stated in the introductory 
• group of sections (182 — 189) under this heading is too elementary 
to need much exposition. The essential point about an agent's 
position is his power of maldng the principal answerable to third 
persons. A person docs not become an agent on behalf of another 
merely because he gives him advice in matters of business (&). 

In a Calcutta case (c) the view has been expressed that the 
definition in s. 182 is wider than that of English law, under which 
no one can become the agent of another except by the will of that 
other (d) ; and that the Indian definition did not require that the 
employment should be by the person for whom the agent is 
employed to act or whom he is employed to represent. The case 
was one in which a common manager had been appointed by the 
District Judge under thp Bengal Tenancy Act, 1885, s. 95, and the 
Court was of opinion that the definition in s. 182 applied to him. 
It is submitted that this is a very doubtful proposition of law, nor 
does it seem to have been necessary so to hold for the purposes of 
the case. A statutory manager so appointed occupies a position 
analogous to a receiver appointed by the Court, who is the agent 
. of the Court alone;, and s. 183 of the Contract Act seems clearly 1o 
show that this part of the Act is concerned only with agents who 
' become such by the volition of the principal who appoints them. 

^ ^ 

(а) Kalyanji v. Tirharam A.I.R. (c) Sukimari Gupta v. Dhir^ra 

1938 Nag. 254, at p. 25S; 176 I.C. Nath A.I.R. 1941 Cal. 643; 197 I. 
675.. C, 869. 

(б) Mohesh Chandra Bom v. Ra- (d) Pole v. Leask (1863) 33 L.J. 

• Aha Kishpre Bhaiiacherjee (1908) 12 Ch. 155; 8 L.T, 645, HX. 

C.W.N. 28, 32. 
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Agency sometimes has to be distinguished from facts more or S. 182. 
less resembling it. 

The legal relation between a merchant in one country- and a 
commission agent in another is that of principal and agent, and 
not seller and buy€T, though this is consistent with the agent and 
principal, when the agent consigns the goods to the principal, being, 
in a relation like that of seller and buyer for some purposes (e). 

A merchant, therefore, in this country who orders out goods 
through a firm of commission agents in Europe cannot hold the 
finn liable as if they were vendors for failure to deliver the goods. 

And the result is the same if the goods are ordered out through a 
branch in this country of a firm of commission agents in another 
country (/). For the same -reason, where a commission agent buys 
goods for a merchant at a price smaller than the limit specified in , 
the indent, he camiot charle any, price higher than that actually 
paid by him (p), except in the case of a custom to the contrary (h). 

See notes to s. 211, below. 

An agent may have, and often has, in fact, a large discretion, 
but he is bound in law to follow the principal’s instructions provided 
they do not involve anything unlawful. To this extent an agent 
may be considered as a superior kind of servant; and a servant 
who is entrusted with any dealing with third persons on his master's 
behalf is to that extent an agent. But a servant may be wholly 
without authority to do anything as an agent, and agency, in the 
case 'of partners, even an extensive agency, may exist without any 
contract of hiring and service. 

Del credere agent . — A del credere agent is one who, in con- 
sideration of extra remuneration, called a del credere commission, 
undertakes that persons with whom he enters into contracts on 
the principal’s behalf will be in a position to perform their 
duties (i). A del credere agency may be inferred from a course 


(e)' Ireland v. Livingstone (1872) 
L.R. S H.L. 395; Cassaboglou v. 
Gibb (1883). 11 Q.B.D. 797. 

(/) Mahomedally v. Schiller 
(1889) 13 Bom. 470. The order to 
the defendants in this case was in 
the following form: "I hereby re- 
quest you to. instruct your agents to 
purchase for me (if possible) the 
undermentioned goods ,on my ac- 
count and risk upon the terms stated 
below.” 

(gj Shaw v. Baij Nath (1897) 
Punj. Rec. no. 21, 

(A) See Paul Reier v. Chotalal 
Javerdas (1906) 30 Bom. 1, cited 
in notes to s, 211, "custom of trade," 


below. 

(♦)' Morris v. Cleasby (1816) 4 
M. & S. 566; 16 R.R. 544; Hornby 
V. Lacy (1817) 6 M. & S, 166; 18 
R. R. 345 T Thotnas Gabriel . mtd 
Sons V. Churchill and Sim [19i4] 3 
K.B. 1272, C.A. In England this 
has not the effect of bringing his 
contract within the Statute of Frauds, 
as it is essentially different from a 
guarantee; Couturier v. Hastie 
(1852) 8 Ex. 40; 96 R.R. 584; 
ton V. Grey [1894] 1 Q.B. 285, As 
to the analogous position of a pakka 
adaiia, see s. 211, below. (In Cham- 
pa Ram V. Tulshi Ram (1927) 26 
AII.LJ. 81; 105 I.C. 739; A.I.R. 
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Sa. of dealing between the principal and agent showing that extra 
182, 183. remuneration was charged for the risk of bad debts (/). A del 
credere agent incurs only a secondary liability towards the principal ; 
he is in effect a surety for the persons with whom he deals to the 
extent of any default by insolvency or sometliring equivalent, bul 
not to the extent of a refusal to pay based on a substantial dispute 
as to the amount due (i). And there is notliing at any time to pre- 
vent an agent from entering into a contract on the basis that he 
is himself to be liable to perform it as well as the principal (ft). 

It is sometimes difficult to decide whether a consignee of goods 
for sale is a del credere agent or buyer, where he is permitted to 
sell at such prices and on such terms as he thinlcs fit, and allowed 
to retain any profits over _ and above an agfeed price, the payment 
of which he guarantees to the principal (1). 


Co-agents. — Two or moi:ej)ersons may be employed to act as 
agents jointly or severally, or jointly~and severally. In the absence 
of circumstances indicating an intention to the contrary, an autho- 
rity given to two or more persons is presumedjto_be given to them 
jointly and not severally, and in such case it is necessary that they 
should all concur in the execution of the authority in order to bind 
the principal (w), unless it is provided that a certain number of 
them shall form a quorum («). There is, however, an exception 
to this rule where the authority conferred is of a public nature. 
In such a case, if all the persons in whom the authority is vested 
meet for the purpose of exercising it, the act of ffie majority is 
considered that of the whole body (o). Where authority is given 
to co-agents severally^ or jointly and severally, any one or more of 
them may exercise'it so as to bind the principal without the concur- 
rence of the other or others (^). 


Any person who is of the .age of majority 
, according to the law to whfdi he is 
subject, and who is of sound mind, 
may employ an agent. 


Who 

agent. 


may employ 


1927 All. 617, a variant spelling, 
arahtia, occurs.) 

(0 Ibid. 

' li) Shaw V. Woodcock (1827) 7 
B. & C. 73; 31 R.R. 1S8. 

(ft) International Ry. Co. v. Nia-. 
gara Parks Commission [1941] A.C. 
328, at p. 342; A.I.R. 1941 P.C. 
114, 

(/) Compare Ex parte While, In 
re Nemll (1870) L.R. 6 Ch. 397, 
■with Ex parte Br^ht, In re Smith 
(1879) 10 Ch.D. 566. And see Li- 
vingstone v. Ross [1901] A.C. 327. 


(«») Brown v. Andrew (1849) 18 
L.J.Q.B. 1S3; 83 R.R. 842; In re 
Liverpool Household Stores (1890) 

59 L.J. Ch. 616. 

(n) See Ridley v. Plynwwth Grin- 
ding Co. (1848) 2 Ex. 711; 76 R.R. 
742; Kirk y. Bell (1851) 16 Q. B. 
290; 83 R.R, 456; IXArcy v. Tamat^ 
Rail. Co. (1866) L.R. 2 Ex. 158. 

(o) Grmdley v. Barker (1798) 
I'B. & P. 229 ; 4 R.R. 787. 

(ft)' Guthrie v. Armstrong (1822) 

5 B. & Aid. 628. ^ . 
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Who 

agent. 


may be an 


1 S4- As between the principal and third persons 
any person may become an agent, but 
no person who is not of the age of 
majority and of sound mind can be- 
come an agent,' so as tp be responsible to his principal 
according to the provisions in that behalf herein contained. 


As between the principal and third persons, the act of an agent 
is looked upon as the act of the principal who authorised it. Hence 
the rule that a person who has no capacity, or only a limited capa- 
city, to contract on his own behalf is competent to contract so as 
to bind his principal. An income-tax notice delivered by a postal 
peon to the assessor’s son who was a minor and possessed of ordi- 
ilary intelligence has been held to be a good service on the 
assessee (g) ; and the fact of an agent being unable to read or 
wi’ite has been held to constitute no ground for the avoidance by 
the principal of a written contract made, by the agent on his 
be^a-lf (r). 


'8s. 

184-187. 


Consideration not 1 SS- No consideration is 
necessary. necessary to create an- agency. 

By the Common Law no consideration is required to give a 
man the authority of an agent, nor to make him liable to the prin- 
cipal for negligence in that whicli he has already set about, for such 
liability, though it may be defined by the terms of a contract, is 
ill its nature independent of contract; but a merely gratuitous 
employment or authority does not bind the agent to do anything; 
and if, having neither reward nor promise of reward, he does 
nothing at all, the principal does not appear to have any remedy. 
But this distinction is of little practical importance, if any. 

Agent’s authority •[ 3@. 'j’he authority of an 
implied. agent may be expre.ssed or implied. 

Express authority. — See particularly the Indian Registration 
Act, 1908, s. 32 (agent for registration) ; and the Code of Civil 
Procedure, 1908, Sch, I, O. 3, r. 4. (Appointment of pleader). 


1 87- An authority is said to- be express when it 
i's given by words spoken or written. 
Definitions of ex- An authority is Said to be implied when 
auftority^”'* it is to be inferred from the circum- 

stances of the case ; and things spoken 


(g) In re L. C. DeSouea (1932) (r) Foremmv. Great Western Rn. 

54 All. 548; 138 I.C, 70; A. I. R. Co. 38L.T. 8Sl. 

1932 All. 374. 
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S. 187. or written, or the ordinary course of dealing, may be 
accounted circumstances of the case. 

Illus^aiion. 

A. owns a shop in Serampnr, living himself in CalcuUa, and visaing 
the shop occasionally. • The shop is mhnaged by B., •and he is in the habit 
of ordering goods from C. in the name of A. for the purposes of the shop, 
and of paying for them out of A.'s funds with A/s knowledge. B. has 
an implied authority from A. to order goods from C. m the name of A. 
for the purposes of the shop. 

Implied authority. — ^It is needless to cite authorities to show 
that the ordinary course of aff^rs must be regarded in order to 
ascertain the extent of an authority not defmed except by the 
general nature of the business to be done. “ A person who 
employs a broker must be supposed to give him authority to act as 
other brokem do ” (j). It nught be difficult, but happily there is 
no need, to draw a clear line between cases falling under the latter 
part of this section and those falling under the second paragraph 
of s. 188. As to the saving of usages of trade under this Act, see 
-on s. 1, above. 

A power of attorney authorising the holder “ to dispose of ” 
certain property in any way he thinks fit does not imply an autho- 
rity to moitgage the property (t). Nor does a power of attorney 
to an agent to carry on the ordinary business of a mercantile firm 
imply an authority to draw or indorse bills and notes (m). Autho- 
rity on dissolution of partnership to settle the paitnership affairs 
does not authorise the dravring, accepting, or indorsing of bills of 
exchange in the name of the firm (w) . Where the principal carries 
on a general money-lending business, the authority to the agent to 
borro-w implies an authority to pledge the principal’s credit for the 


(j) Sutton V. Talltam (1839) 10 
Ad. & E. 27! SO R.R. 312, per Ot- 
tledale J. 

(t) Maluhchand v. Sham Moghan 
(1890) 14 Bom. 590; Bank of Ben- 
gal V. Fagan (1849) 5 M.I.A, 27, 
41, 

(m) Pestonji v. Goal Mahomed 
(1874) 7 M.H.C. 369. See Nego- 
tiable Instruments Act, 1881, s. 27. 

(w) Abel V. Sutton (1800) 3 Esp. 
108; 6 R.R. 818. The following 
cases may also be referred to as illus- 
trafion: Bsekiel v. Carew & Co. 
(1938) 2 Cal. 190; A. -I. R. 1938 
Cal. 423 (where agent is empowered 
to surrender shares in company he- 
long^g to principal, he is not enti- 
tled to renounce newly issued 
shares) ; Pabooflan v. -Miller A, I. 
R, 1938 Mad. 966; (1938) 2 Mad. 


L.J. 688 (agent appointed to manage 
joint Hindu family has no Implied 
authority to borrow moneys) ; Go- 
vardhandas v. Friedmans Diamond 
Trading Co. A.I.R. 1939 Mad. S43 
(An authority to “ask, demand, sue 
for, recover and receive money debts, 
etc.,” does not entitle .igent to as- 
sign decree passed in favour of prin- * 
cipal) ; Jampur Mwpicipality v. 
Banwari Lai (1939) All. L. J. 897; 
184 I.C. 648; A.I.fe. 1939 AU, 623 , 
(authority to receive payment of an 
amount does not imply aft authority 
to recover it by instituting a legal ^ 
process) ; Ramanathan v. Kama- 
rappa A.I.R. 1940 Mad. 6S0 (autho- 
rity to adjust dispute does not autho- 
rise agent to refer matter to arbitra- 
tion) . 
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putpose of obtaining or securing advances from others to 8 . 187 . 
ctistomers (w). 

Exclusive agency. — ^Appointment of a " sole agent ” does not - 
preclude the principal from acting himself in the bu§iness of the 
agency without being accountable to the agent. ' Only an express 
prohibition would have that effect (at). 

Husband and wife. — This is a special and important case of 
implied authority. “ The liability of a husband for a wife’s debts 
•depends on the principles of agency, and the husband can only be 
liable when it is shown that he has expressly or impliedly sanctioned 
what the wife has done ” (y). “ Thus a person dealing with a 

wife and seeldng to charge her husband must show either that the ^ 
wife is living with her husband and managing the household affairs, 
in which case an implied agency to buy necessaries is presumed («) , 
or he must show the existence of such a slate of things as would 
warrant her in living apart from her husband and claiming support 
or maintenance, when, of course, the law would give her an implied 
authority to bind him for necessaries supplied to her during such 
separdtioh in the event of his not providing her with mainten- 
ance ” (o). Where a European (husband and wife, therefore, 
lived together, it was held that the husband was not liable for 
moneys borrowed by the wife to pay her previous debts, and not 
for the purpose of any household or necessary - expenses (i). 

Similarly, a European husband is not liable for the price of goods 
supplied to his wife, where the husband was remitting to her sums 
amply sufficient for her maintenance and had expressly forbidden 
his wife to pledge his credit, and, further, the wife kept a board- 
ing school and was in receipt of payments made by the parents of 
children boarding with her (c). Much the same principles apply 
to Hindus. A Hindu wife living separate from her husband be- 
cause of his marriage with a second wife has no implied authority 
to borrow money for her support, as the second marriage does not 
justify separation (d). But when a woman governed by the pro- 
vi.sions of the Married Women’s Property Act, 1874 has separate 
property of her own (e), the presumption would be that she was 
not pledging (her husband's credit. A European wife subject to 
the last-mentioned Act carried on the business of a milliner, and 


(w) Bank of Bengal v. Ramana- 
than (1916) 43 I. A. 4S, 54; 43 Cal. 
527, 540 ; 32 I.C. 419. 

(x) Bentall, Horsley and Baldry v. 
Vicary [1931] 1 K.B. 253. 

(ji) Girdhari Lai v. Crmoford 
(1885) 9 All. 147, 155. 

(a)' Not conclusively: Debenham 
V, Mellon (1880) 6 App. Ca. 24. 

(o) Virasvami v. Appasvami 
(1863) 1 M.H.C. 375. The autho- 


rity of necessity, -where it exists, is 
altogether independent of contract. 
(6) See note (y), supra, 

(c) ' Mahomed Sultan Sahib v. 
Horace Robinson (1907) 30 Mad. 
.543. 

(d) See note (a), supra. See 
also Nathubhai v. Ja/vher (1876) 1 
Bom. 121, 122. 

(e) See notes on s. 11, mte. 
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8s. the husband had no concern in it; it was held that he was not liable 
187, 188. for debts contracted by the wife in the management of that busi- 
ness (f). But, whatever be the law to which the parties sub- 
' ject, it is clear that there can be no presumption of agency where 
moneys are borrowed by a woman in her own right as heir to her 
husband under the belief that the husband is dead. In such a 
. case the lender must be taken to have dealt with the woman in her 
own right, “ and not looking in any way to the husband as respon- 
sible for &e debt ” (ff). 

It is now settled in England that " the question whether a wife 
has authoiity to pledge her husband’s credit is to be treated as one 
of fact, upon the circumstances of each particular case, whatever 
’ may be the'presumption arising from any particular state of circum- 
stances ” (h), such as the presumption from a man and his wife 
living together in the ordinary way “ that he entrusts her with such 
authorities as are commonly and ordinarily given by husband to 
wife ” (i), including authority to pledge his credit to a reasonable 
extent and in a reasonable manner for ordinary household expen- 
ses. Where such authority exists, it can be revoked; or its exis- 
tence may be negatived by the husband supplying the wife with 
an adequate allowance of ready money (/). And a person with 
whom the wife deals is entitled to notice of her authority being re- 
voked only if the husband has in some way, as by paying previous 
accounts, given him reason to believe that the" wife’s transactions 
were authorised (k). 

188 . An agent having an authority to do an 
, - , , , „ act has authority to do every lawful 

authority. thing whifch IS necessary in order to do 

such act. 

An agent having an authority to carry on a business 
has authority to do every lawful thing necessary for the 
purpose, or usually done in the course 6f conducting such 
business. 

Illustratims. 

(a) A. is employed by B., residing in London, to recover at Bombay 
a debt due to B. A. may adopt any legal process necessary for the pur- 
pose of recovering the debt, and may give a valid discharge for the same. 


(f) Allwnwddy v. Braham (1878) 
4 Cal. 140. 

(p) Pusi V. Mahadeo Prasad 
(1880) 3 All. 122. 

(ft) Debenham v. Mellon (1880) 
6 App. Ca. 24, at p. 31 (Lord Sel- 
bOTue), 

(lb Ibid.! at p., 36 (Lord Black- 
bum), 

(f) thk z 'Morel Brothers & Co, v. 
Earl of Wes^oreland (19031- 1 K. 


B. 64, C.A. 

(ft) Debenham v. Mellon, note 
(ft), mpra, where earlier authorities 
may be found collected; and see the 
notes to Manby v. Scott In 2 Sm. L.«» 

C. 417 and 6 Encycl. Laws of Engl., 
2nd ed. 675-679. The later case of 
Paquin v. Beauclerk [1906] A. C. 
148, proceeds on the special construc- 
tion of an English statute. 
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(b) A. coiisUlules B. his agent to carry on his business ol a ship- 
builder. B, may purchase limber and other materinls, v'uid hire workmen 
for the purpose of carrying on Uie business. [It has been held, but con- 
trary to English authority not cited, that an agent having general authority 
to carry on the principal’s business and receive and expend money theiein 
has implied authority to borrow money so far as necessaiy for canying on 
the business (I).] 

Extent of authority. — Tt is well settled that an agent’s autho- 
rity is, in. Story’s words (§ 58), “•construed to include all the 
necessary and usual means of executing it.’’ If its terms are ambi- 
guous, the principal will be held bound by that sense in which the 
agent reasonabty understood and acted upon them (m). Further, 
an authority is generally construed in case of doubt according to 
the usual course of deaKng in the business to which it relates («), 
partly because this may be presumed to have been really intended, 
and partly because third persons may reasonably attribute to an 
agent such authority as agents in the like business usually have. 
This last reason has been extended to holding an undisclosed prin- 
cipal liable for a purchase on credit which he had expressly for- 
bidden the agent to make (o). As in the case of an undisclosed 
principal there can be no apparent authority, and in fact there was 
no real authority, the correctness of this decision is doubtful (p) 
It rather seems that the rule applies only where credit is given not 
to the agent alone, but to the principal or firm ,which he apparently 
represents (q). 

The following are illustrations from the English authorities 
Of the rule stated in the first paragraph of the section. An agent 


(/) Dhempat Rae v. Allahabad 
Bmk (1926) 2 Luck. 253; 98'-I.C. 
783; A.I.R. 1927 Oudh 44; contra 
Hawtayne v. Bourne, see notes on s. 
189, below. 

(«0 Ireland V. Livingstone (1872) 
L.R. S H.L, 39S. 

(n) B.g., Pole v. Leask (1860) 
28 Beav. 562. But an agent entius- 
ted with goods for sale by a per- 
aon who does not trade in such goods 
has no implied authority to bind his 
principal by a warranty: Brady v. 
Todd (1861) 9 C.B.N.S, 592; 127 
R.R. 797. 

(o) Watteau v. Fenwick [1891] 1 

Q. B. 346. 

^ (,p) It is not approved by Lord 

Lindley, Paitnership, 10th ed., 174, 
note, and see L.Q.R. ix. 111: Ram- 
chandra Saru v. Kasem Khan (1923) 
28 C.W.N. 824, 829 ; 81 I.C. 513; 
A.I.R. 1925 Cal. 29. Mr. Floyd 

R. Mechem in Harv. Law R. xxiii. 
601, admits tliat Watteau v, Fenwick 

68 


“can clearly not be sustained upon 
the ordinary, principles of estoppel," 
but supports it on the giound of 
holding out or “putting forward" 
an " ostensible principal.” But 'sure- 
ly an “ostensible principal” is not 
“ put forward ’’ by any one . If there 
is no estoppel theie can be no hold- 
ing out. The case w.is followed on 
similar facts in Kinahan Sr Co, v. 
Parry [1910] 2 K.B. 389 (reversed 
on the facts without any decision in 
point of law, [1911] 1 K.B. 4S9), 
but only as binding on a court of 
co-ordinate jurisdiction; and it is 
still doubtful whether it will ulti- 
mately be supported as of general 
application; the trade there in (lues- 
tion has many peculiarities in Eng- 
land. 

(g) This condition was satisfied in 
Edmunds v. Bushell (1865) L.R. 1 
Q.B. 97, which Watteau v. Fen- 
wick professed to follow. 


;. 188 . 



538 


THE INDIAN CONTRACT ACT. 


S. 188, employed to get a bill discounted 'has authority to warrant it a good 
bill, but not to indorse it in the principal’s name (r). If employed 
to find a purchaser for property, he has authority to describe the 
property, and state any circumstances which may aifect its value, 
to a proposed purchaser (j). Authority to .sell a horse implies 
authority to warrant it, if the principal is a horse-dealer (#), or 
the sale is at a fair or public market (m)» but not if the principal 
is unaccustomed to dealing, in horses and the sale is a private 
one (i;). . * 

Where an agent is authorised to receive payment of money on 
his principal’s b^alf, the payment, in order to bind tlie principal, 
must be in cash (w), unless it can be shown that, by a reasonable 
custom or usage of the particular business in Which the agent is 
employed, payment may be made in some other form; as, for in- 
stance, by cheque (.*■) or bill of exchange (y). A custom for an 
agent to recrive payment by way of set-off or settlement of accounts 
between himself and the person making the payment is regarded as 
unreasonable, and is not binding on the principal unless he was 
aware of it and agreed to be bound by it at the time when he autho- 
rised the agent to receive payment (a). 

Construction of powers of attorney, — ^A power of attorney 
is a formal instrument (generally executed imder seal in England, 
but not in India outside the Presidency towns) by which authority 
is conferred on an agent, Such an instrument is construed strictly, 
- and confers only such authority as is given expressly or by neces- 
sary implication (o). 

One of the most important rules for the construction of a 
power of attorney is that regard must be had to the recitals which, 


(r) Fern v. Harrison (1791) 3 
T. R, 7S7. 

is') 'Mullens v. Miller (1882) 22 
Ch.D. 194. 

(t) Howard v, Sheward (1866) 
L.R. 2C.P. 148. 

(tt) Brooks V. Hassttll (1883) 49 
L.T. S69. 

(v) Brady v. Todd (1861) 9 C. 
B.N.S, 592; 127 R.R, 797. 

(w) Pape V, Westacott [1894] 1 

Q. B. 272; Bltmierg v. Life Inie- 
rists, etc,, Corporation [1898] 1 Ch. 
27; Bine v. ji'.y. Ins. Syndicate 
(1895) 72 L.T. 79 (policy broker 
has no authority to take bill of ex- 
change In payment) , 

■ (*) Bridges v- Garrett (1870) L. 

R. 5C.P. 451. 

(y) Williams v. Emms (1866) L. 
R. 1 Q.B. 3S2 (auctioneer no autho- 
rity to take bill of exchange in pay- 


ment of deposit) . 

(«) Underwood v. Nicholls (18SS) 

17 C.B. 239; Pearson v. Scott 
(1878) 9 Ch. D. 198; Swee.ting v. 
Pearce (1859) 7 C.B.N.S. 449; 121 
R.R, 584 (custom for policy bro- 
kers to receive p'ayment from under- 
writers by way of set-off) , 

(a) Bryant v. La Banque dn Peii- 
ple [1893] A, C. 170; Jojimen/oy 
Coondoo V. Watson (1884) 9 App. 
Ca, S61 (a power from lime to lime 
to negotiate, make sale, dispose of, 
assign and transfer gives no autho- 
rity to pledge). Cp. Bank of Ben- 
gal V. Macleod (1840) S M.I.A. I;"" 
83 R.R. 1; Bank of Bengal v. Fa- 
gan (1849) S M.I.R, 27; 83 R.R. 

15 (a power "to sell, indorse and 
assign," does authorise an indorse- 
ment to a bank as " security for a 
loan. 
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as showing the scope and object of the power, will control all 
general terms in the operative part of the instrument. Thus, 
where it was recited that the principal was going abroad, and the 
operative part gave authority in general terms, it was held that 
the authority continued only during the principal’s absence (6). 

Another rule is that where special powers are followed by 
general words, the general words arc to be construed as limited 
to what is necessary for the proper exercise of the special powers, 
and as enlarging those poAvers only when necessary for the carry- 
ing out of the purposes for which the authority is gpven (c). There 
are many reported cases illustrating this rule, of which the fol- 
lowing are examples. A power of attorney was given by a princi- 
pal, who carried on business in Australia, to purchase goods either 
for cash or on credit in connection with the business, and when 
necessary in connection with any such purchases, or with the busi- 
ness to make, draw, sign, accept, or indorse any bills of exchange 
or promissory notes which should be requisite or proper and it 
was held that the power gave no authority to borrow money, and 
the principal was therefore not liable in bills of exchange given 
in respect of a loan (d). Where power was given to demand and 
receive all moneys due to the principal on any account Whatsoever, 
to use all means for the recovery thereof, to appoint attorneys to 
bring actions, and revoke such appointments, and to do all other 
business, it was held that the words " all other business ” must 
be construed to mean all other business necessary for the recovery 
of the moneys, and that the agent had no authority to indorse a 
bill received by him in pursuance of the power (c). Where on 
executor gave a power of attorney to transact in his name all the 
affairs of the testator, it was held that the agent had no authority 
to accept a bill of exchange in the name of fire executor so as to 
bind him personally (/). 

A power of attorney is, however, coiistrued as including all 
incidental powers necessary for carrying out its object effec- 
tively (ff). A power to commence and carry on all actions, suits, 
and other proceedings, touching anjrthing in which the principal 
might be in anywise concerned was held to authorise the signature 


(6) Dtmby v. Coutts (1885) 29 
Ch.D. 500. 

(c) Attwood V. Munniugs (1827) 
7 B. 8s C. 278 ; 31 R.R. 194; Har- 
per V. Godsetl (1870) L,R. 5 Q.B. 
422; Bryant v. La Banque dp, Pen- 
pie [1893] A.C. 170. 

(d) Jacobs V, Morris [1902] 1 

Ch. 816. 

(e) Hogg v. Smith (1808) 1 
Taunt. 347 ; 9 R.R. 788. Similar 
cases: Bsdaile\. La Nause (1835) 
1 Y. 8e C. 394 ; 41 R.R. 299; Hay 


V. Goldsmidt (1804) 1 Taunt. 349; 
9 R.R. 790; Murray v. East India 
Co. (1821) 5 B. & Aid. 204 ; 24 R. 
R. 325, 

(/) Gardner v. Baillie (1796) 6 
T.R. 591; 3 R.R. 531, 538. 

' (fif) Howard v. Baillie (1796) 2 
H. Bl. 618; 3 R.R. 531; Willis v. 
Palmer (1859) 7 C.B.N.S. 340; 
121 R.R. 522; Roiith v. Macmillan 
(1863) 2 H. 8s C. 750; 133 R. R. 
778; Ex parte Brampton (1859) 1 
D. F. & J. 263; 125 R.R. 443. 


1 . 188 . 
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S. 188. by the agent on behalf of the principal of a bankruptcy petition 
against a debtor of the principal {h). See Powers-of- Attorney 
Act, 1882. 

Authority to do every lawful thing necessary for the pur- 
pose. — ^The authority 'conferred by this section to do things neces- 
saiy for a business may be excluded either expressly or impliedly 
by the terms of the agency. Thus •w'here A. appointed B. manager 
of his silk factory, and executed to him a power of attorney specify- 
ing his powers and authority but the document gave no authority 
to B. to borrow, it was held that A. was not liable for money bor- 
rowed by B. as manager and attorney of A. “ Sections 187 and 
188 . . . would no doubt authorise a manager to borrow if neces- 
sary; but such general provisions are subject to modifications in 
particular cases, and in this case they were so modified, for the 
manager had been allowed no power to borrow ” (i). 

Authority of counsel, attorney, and pleader. — Though the 
' relation between a client and an attorney *or pleader is that of 
principal and agent, it is not so in the case of counsel (/) . Never- 
riieless counsel, unless his authority to act for his client is revoked 
and such revocation is notified to the opposite side, has, without 
need of further authority, full power to compromise a case on 
behalf of his client. “ Counsel is clothed by his retainer with 
complete authority over the suit, the mode of conducting it, and 
all that is incident to it, and this is understood by the opposite 
part}' ” (k). But this authority does not extend to a compromise 
of matters outside the scope of the particular case in which he Is 
retained (i), nor to referring the case itself to arbitration on terms 
different from those which the client has authorised (»»), Accord- 
ing to the Calcutta High Court, the general authority of counsel 
(whether barrister or advocate) extends in India only to compro- 
mises in Court (n) . The whole subject has more lately been reviewed 

by the Privy Council without mention of this distinction (o). An 
' ' •• ' ' 

(/») In re Wallace (1884) 14 Q. ing been sealed, and the plaintiff 
B. D. 22. having notified her dissent before the 

(0 Ferguson v. Um Ckcmd Bold decree was drawn up. 

(1905) 33 Cal. 343. (/> Nmdo Lai v. Nisfarini (1900> 

O') Per Lord Esher M.R. in 27 Cal. 428; Johiirimtl Bhutra v. 
Matthews v. Munster (1887) 20 Q. Ke'diur Nath Bhutra (1927) 55 Cal. 
B.D. 141, 142. 113; 104 I.C. 387; A.I.R. 1927 Cal. 

{k') Per Bowen L.J., 20 Q.B.D. 714. 

141, at p, 144; Jang Bahadur v. (w) Neale v. Gordon Lennox 
Shankar Rm (1890) 13 AU. 272; [1902] A.C. 465; Chum Lai Mandal 

. Nmdo Lai v. Nistarim (1900) 27 v. 'Hira Lai Mandal (1927) 32 C. 
Cal. 428; Jagimathdas v. Ramdas W.N. 44; 106 I.C. 309. - 
(1870) 7 B.H.C.O^C. 79. , See (») Askaran Choutmal v. E, /. 

V. Rodrigues (1886) 13 ' R. Co. (1925) 52 Cal. 386 ; 88 I.C. 
J3i»l<, US, where the Court set aside 413; A.I.R. 1925 Cal. 696. 
a cCliUpronuse made by counsel for (o) Sotirendra Nath Miira v. Ta- 
the pldtttiff against her express pro- rubala Dadi (1930) 37 I, A. 133, 
hibition, the consent decree not hav- 
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attorney is entitled in the exercise lof hisi discretion to enter into a 
compromise, if he does so in a reasonable, skilful, and bona fide man- 
ner, provided that his client has given him no express directions to 
the contrary (/>). In the only Indian case on the subject, the Court 
found that the client had authorised his attorney to compromise, 
and that the compromise was reasonable and proper (g). The 
case of a pleader stands on a different footing, and .he cannot enter 
into a compromise on behalf of his client without his express 
authority (r). 

Authority of factor. — factor to whom goods are entrusted 
for sale has authority to sell them in his own name (r), on reason- 
able credit (t), at such times and at such prices as in his discre- 
tion he thinks best (it) ;*to receive payment of the price where he 
sells them in his own name (w), and to warrant the goods sold, 
if in the ordinary course of business it is usual to warrant that 
particular kind of goods (w). But he has no implied authority 
to barter the goods (x), nor to delegate his authority, even if acting 
under a del credere commission (y). 

Authority of broker . — K broker authorised to sell goods has 
implied authority to sell on reasonable credit (f) ; to receive pay- 
ment of the price if he does not disclose his principal (o) ; and 
to act on the usages and regulations of the market in which he 
deals, except so far as such usages or regulations are unlawful or 
unreasonable (6). A usage which, by converting the broker into 
a principal, changes the intrinsic nature of iJie contract of agency 
is regarded as unreasonable (c). He has no implied authority to 
cancel (d), or vary (e) contracts made by him; nor to receive pay- 
ment of the price of goods sold on behalf of a disclosed principal (/) ; 
I nor, even when the principal is imdisclosed, 'has he implied aulho- 


(p) Fra(y v. Votiles (1859) 1 E. 
& E. 839; 117 R.R. 483; PresHmeh 
V. Foley (1865) 18 C.B.N.S. 806; 
144 R.R. 683 (authority of a manag- 
ing clerk to compromise) . 

(g) lagaunathdas v. Ramdas 
(1870) 7 B.H.C.O.C. 79. 

(r) Jagapati v. Ekambara (1897) 
21 Mad. 274. 

' (j) Baring v. Corrie (1818) 2 B. 
& Aid. 137; 20 R.R. 383; Ex parte 
Dixon (1876) 4 Ch.D. 133. 

(f) Houghton v. Matthews (1803) 
^3 B. & P. 485 ; 7 R.R. 815. 

(tt) Smart v. Sandars (1846) 3 
C.B. 380; 71 R.R. 384. 

(v) Drmkwater v. Goodwin 
(1775) Cowp. 251. 

(w) Dingle v. Harx (1859) 7 C. 
B.N.S. 14S; 121 R.R. 424. 

(#) Guerreiro v. PeUe (1820) 3 


B. & Aid.' 616; 22 R.R. 500. 

(y) Cockran v. Irlavi (1813) 2 
M. & S.. 301; 15 R.R. 257. 

(а) Boorman v. Brown (1842) 3 

Q. B. 511; 61 R.R. 287. 

(o) Campbell v. Hassel (1816) 1 
Stark. 233. 

(б) Cropper v. Cook (1868) L. 

R. 3 C.P. 194; Robinson v. Mollett 
(1874) L.R. 7 H. L. 802; Sutton 
V. Tatham (1839) 10 A. & E. 27; 
SO R.R. 312. 

(c) ' Robinson v, Mollett (1874) 
L.R. 7 H. L. 802. 

(d) Xenos v. Wickham (1866) L. 
R. 2 H.L. 296. 

(e) Blackburn v. Scholes (1810) 
2 C^mp, 343; 11 R.R. 723. 

(/) Linck V. Jameson (1886) 2 
T.L.R. 206. 


. 188 
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S, 188. rity to receive payment otherwise than in accordance with the terms 
of the contract of sale (.(/). A broker has no implied power to 
delegate his authority even if acting under a del credere com- 
mission {h). 

A policy broker authorised to substribe <policies on behalf of 
an underwriter has implied authority to adjust a loss arising under 
a policy (i) and to refer a dispute about such a loss to arbitra- 
tion (/). But he has no implied authority to pay total or partial 
losses on behalf of the undenvriter (J). Nor has a policy broker 
implied authority to cancel contracts made by him (/) ; or to re- 
ceive payment from underwriters of a sum due under a policy by 
bill of exchange (w), or by way of set-off, even if there is a 
custom by which a set-off is considered equivalent to payment as 
between brokers and underwriters, unless the principal had notice 
of the custom and agreed to be bound by it at the time when he 
authorised the broker to receive payment '(«)■ 

Authority of auctioner. — ^An auctioneer has implied authortiy 
to sign a contract on behalf of both buyer and seller (o), an autho- 
rity which does not, however, extend to his clerk (p). The im- 
plied authority of an auctioneer to sign on behalf of the buyer 
does not, however, extend to a sale of unsold lots by private con- 
tract subsequently to the sale by auction (q). An auctioneer has 
no implied authority to take a bill of exchange in paymejit of the 
, deposit, or of the price ofgoods sold, though it is provided by the 

conditions of sale that the price shall be paid to him (r) ; but he 
may take a cheque in payment of the deposit according to the usual 
custom ( j) . Authority to sell by auction does not imply any autho- 
rity to sdl by private contract, in the event of the public sale proving 
abortive, though the auctioneer may be offered a price in excess of 
the reserve (f). Nor has an auctioneer implied authority to rescind 


(fit) Catterail v, Hindle (1867) L. 
R. 2 C. P. 368. 

(A) Cochran v. Irlam (1813) 2 
M. & S. 301; IS R.R. 257; Hender- 
sort V. Bamewell ((1827) 1 Y. & 
J. 387; 30 R.R. 799. 

(i) Richardson v. Anderson 
(1805) 1 Camp. 43 n. ; 10 R.R. 628 
n. 

(/) Goodson V. Brooke (1815) 4. 
Camp. 163. 

(fe) Bell-v, Anidjo (1784) 4 Doug. 
48. 

(f) Xenos V. Wickham, supra, 
note (i). 

(w) 'Hine v. 5,5, Insurance Syn- 
dicate (1895) 72 L.T, 79. 

(<») Sieeeting v, Pearce (1859) 7 
C.B.N.S, 449; 121 R,R, 584; Bart- 
lett y. Pentland (1830) 10 B. & C. 


760; 34 R.R. 560; Scott v. Irving 
(1830) 1 B. 8e Ad. 60S; 35 R. R. 
396. 

(o) Emmerson v. Heelis (1809) 

2 Taunt. 38; 11 R.R. 520; White v. 
Proctor (1811) 4 Taunt. 2(W; 13 R. 
R. 580. But see Bartlett v. f’^mell 
(1836) 4 A. & E. 792 ; 43 R.R. 484. 

(/.) Bell V. Balts [1897] 1' Cli. 
663. Cp. Situs v. Landray [1894] 

2 Ch. 318. 

(g) Mews v. Carr (1856) 1 H. 
& N. 484; 108 ft.R. 683. ^ 

(r) Williams v. Evans (1866) L. 
R. 1Q.B.‘352. 

(j) Farrer v. Lacy (1885) 31 Ch. 
D. 42. ' 

(t) Daniel v. Adams (I764r) Atnbl, 
495; Marsh v. /rf/''(1862) 3 F. & 
F. 234; 130 R.R. 836. 
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a contract of sale made by him (m), or wai-rant goods sold (v) ; 
nor to deliver goods sold except on payment of the price, or allow 
die buyer to set off a debt due to him from the seller (w) , 

Authority of shipmaster . — The extent of a shipmaster's 
authority to bind hrs principals personally by contract (at), or to 
sell or hypothecate the ship or cargo (y), is governed by the law 
of the flag (f), i.e,, by the law of the country to which the ship 
belongs. Thus, if the master of an Italian ship give a bond hy- 
pothecating an English cargo under circumstances which accord- 
ing to Italian law do, but according to English law do not, justify 
the hypothecation, the bond will be held valid, and will be enforced 
by the English Courts (a). 

The authorities indicating the extent of the implied authority 
of masters of British ships are very numerous (6). For present 
pmposes it seems sufficient to cite only some of the more important 
cases. Being appointed to conduct the voyage on which the ship 
is engaged to a favourable tennination, a shipmaster has implied 
authority to do all things necessary for the due and proper prose- 
cution of the voyage (c). He may enter into reasonable 
towage (d) or salvage (e) agreements, when necessary for the 
benefit of the owners, but not mei-ely for the purpose of saving life 
without regard to the saving of the owners’ property (/), and may 
render salvage services to other vessels in distress (p). He may 
pledge his principal’s credit for necessary repairs or stores, such 
as a prudent owner would himself order (h), where it is reason- 
ably necessary, under the circumstances of the case, to obtain them 
on credit (i). tie may also borrow money oh the credit of his 
principals, if the advance is necessary for the prosecution of the 
voyage, communication with the principals is impracticable, and 


(w) Nelson V. Aldridge (1818) 2 
Stark. 435; 20 R.R. 709. 

{v) Payne v. Lecoiifield (1882) Si 

L. J.Q.B. 642. 

(a;) Brown v. Staton (1816) 2 
Chit. 353'; 23 R.R. 750. 

!.*■) Lloyd V, Guibert (1865) 6 B. 
& S. 100, 120. 

(y) The Kamak (1869) L. R. 2 
P.C. 505; The August [1891] P. 
328. 

(а) See notes on s. 151, "Carriers 
by sea lor hire,” above. 

(o) The Gaetano and Maria 
'"(1882) 7P. D. 137. 

(б) See Bowstead on Agency, 
8th ed., pp. 78-83. 

(c) Arthur v. Barton (1840) 6 

M. & W. 138; 55 R. R. 542; Bel- 
don v. Campbrll (1851) 6 Ex. 886; 
86 R.R. 534. 


(d) Wellfield v. Adainson (1884> 
5 Asp. M. C. 214. 

(e) The Renpor (1883) 8 P. D. 
115; The Inchmaree [18W] P. 111. 
Unreasonable or inequitable agree- 
ments for towage or salvage servic- 
es will not be enforced : The Medina 
(1876) 2 P. D. S, And a salvage 
agreement made by the master is 
only binding to the extent of the 
value of the property saved. 

(/) See last note. 

{g) The Thetis (1869) L.R. 2 Ad. 
365. 

(fe) Frost V. Oliver (1853) 1 C. 
L.R, 1003; Webster v. Seekamp 
(1821) 4 B. & Aid. 352 ; 23 R.R. 
307. 

(«) Gum v. Roberts (1874) L.R. 
9C.P. 331. 
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S. 188. they have no solvent agent on the spot (/). But he has autlnjrity 
to bind persoaially only his own principals, or persons who have 
held him out as their agent (A). If a ship 'is chartered, and posses- 
sion given up to the charterers, who appoint the master, they and 
not the registered owners are liable .on the master’s contracts (/). 
The same principle applies if the ship is chartered to the master 
himself, and possession given to him. In such case, he alone is 
liable on his contracts (m). 

The master of a British sldp has also implied authority to give 
bottomry bonds, hypothecating ship, freight, and cargo, for neces- 
sary supplies or repairs in order to prosecute the voyage, when it 
is not possible to obtain them on personal credit, and communi- 
cation with the respective owners is impraoticable («). The cargo 
alone may be hypothecated {respondentia) if necessary for the 
benefit,.of the cargo, or for the prosecution of the voyage, but the 
owners must in all cases be first communicated with if possible (o). 

In the case of absolute or urgent necessity, as where in conse- 
quence of damage it is impossible to continue the voyage, and the 
ship cannot be repaired .except at such a cost as no prudent owner 
would incur, the master has implied authority to sell the ship '(^). 
But.to justify a sale, the necessity must be such as to leave no other 
alternative, and comihunicanon with the owners must be impracti-. 
cable (g). Where repairs are absolutely necessary in order to 
prosecute the voyage, and communication with the owners of the 
cargo is impracticable, the master has implied authority to sell a 
portion of the cargo to enable him to continue the voyage (r). But 
his authority as agent of the ovmers of the cargo is .strictly one 


(j) Rocker v. Bmher (1815) 1 
Stark. 27; 18 R. R. 742; Arthur v. 
Barton (1840) 6 M. & W. 138; SS 
R.R. 542; Stonehotue v. Gent 
(1841) 2 Q.^. 431 ti,; 57 R.R. 718 
11 . ; Edwards v. Havill (1853) 14 
C.B. 107; 98 R. R. S61. 

(k) Macketmie v, Pooley (1856) 
11 Ex. 638; Mitcheson v. Oliver 
(18SS) 5 E. & B, 419. As to hold- 
ing out, see Manchester Tmst v. 
Furness [1895] 2 Q.B. 539; The 
Great Eastern (1868) L.R. 2 Ad. & 
E. 88. 

(/) BcmmwoU Manufacture v. 
Furness [1893] A.C. 8. 

(«) Fraser v. Marsh (1811) 13 
East, 238; 12 R.R. 336; Reeve v, 
Davis (1834) 1 A. & E. 312; 40 R. 
R. 300; Colvm v, Newberry (1832) 
l*a. at*?. 283 ; 33 R. R. 437. 

(«)- K}einwort v. CAKra Maritti- 
sna Genoa (1877) 2 App. Cas. 1S6 ; 


The Staffordshire (1872) L.R. 4 
P. C. 194; Hussey v. Christie 
(1807) 13 Ves, 599 ; 9 R. R. 585; 
Staitiiank v. Shepard (1853) 13 C. 

B. 418; 93 R.R. 599. 

(o) The Sultan (1859) Swa. 504; 
The Onward (1873) L.R. 4 Ad. 38; 
The Hamburg (1863) 2 Moo. P.C. 
(N.S.)289;41R.R. 77. 

{p) The Australia (1839) 13 Moo. 
P.C. 132; Robertson v. Clarke 
(1824) 1 Bing. 445; 25 R.R. 676; 
Ireland v, Thomson (1847) 4 C.B. 
149; 72 R.R. S60. 

(g) Cohequid Marine Insurance 
Co. ‘v. Barteaux (1875) L.R. 6 P. 

C. 319; The Bonita (1861), 30 L.J. 
Ad. 145. 

(r) Australasian Steatn Naviga- 
j Hon Co, V. Morse (1872) L. R. 4 
P.C. 222; Benson v. Duncan (1849) 
3 Ex. 644; 77 R.R. 776. 
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of necessity (s), and he is not justified in selling any portion there- gg, 
of until he has done everything in his power to cany it to its 188 , 189 ^ 
destination (s). 'In no cate has he implied autliority to stop the voy- 
age and sell the whole of the cargo in a foreign port, even if a 
continuation of the voyage is impossible, and to sell appears the 
best course to take in the% owners’ interest under the circum- 
stances (f). Modem facilities of communication hoWever tend to 
make obsolete earlier authorities on this branch of law. 

A shipmaster has implied authority to enter into contracts for 
the carriage of merchandise according to the usual employment of 
the ship («), and to enter into a charter-party on behalf of the 
owners if he is in a foreign port, and there is difficulty in com- 
municating with them^(w). But he has no implied authority to 
vary any contract made by the owners (w), or to agree for the 
substitution of another voyage in place of that agreed upon between 
the owners and freighters, or to make any contracts outside the 
scope of the voyage (at). His authorify to sign bills of lading is 
limited to signing for goods actually received on board (y), and 
he has no authority to sign at a lower freight than the owners 
contracted for (jb), or making the freight payable to any other 
persons than the owners (o). 


18S>- An agent has authoriJty, in an einergency, 
to do all such acts for the purpose of 
“ protecting his principal from loss as 
would be done by a person of ordinary 
prudence, in his own case, under similar circumstances. 

Illustrations. 


(a) An agent for sale may have 

(j) Gibbs V. Grey (18S7) 2 H. 
& N, 22; 115 R.' R. 408; Freeman v. 
East India Co. (1822) 5 B. & Aid. 
617:24R.R. 497. 

(0 Atlantic Mutual Insurance 
Co. V. Huth (1879) 16 Ch.D. 474; 
Wilson V. Millar (1816) 2 Stark. 1; 
19R.R. tlH; Acatosv, Bums (1878) 
3 Ex. D. 282; Vcm Otneron v. Do- 
wick (1809) 2 Camp. 42; 11 R.R. 
656. 

(«) Grant v. Norway (1851) 10 
C.B. 665 ; 84 R.R. 747; McLean y. 
Fleming (1871) L.R. 2 H.L. Sc. 
"’128. 

(v) The Fanny (1883) 5 Asp. M. 
C. 75 ; Grant v. Norway, supra. 

(w) Pearson v. Goschen (1864) 17 
C.B.N.S. 352; 142 R.R. 390. 

(.ar) Burgonw. Sharpe (1810) 2 
Camp. 529; 11 R.R. 788. 

69 


goods repaired if it be necessary. 

(y) Cox V. Bruce (1886) 18 Q. 
B.D. 147; Hubbersiy v. Ward 
(1853) 8 Ex. 330 ; 91 R.R. 519. 
The master’s signature is prinm facie 
evidence against the owners that the 
goods signed for were put on board, 
but it is not conclusive against them : 
Brown v. Powel Duffryn Coal Co, 
(1875) L.R. 10 C.B. 562; Smith v. 
Bedouin Steam Navigation Co, 
[1896] A.C. 70, unless there is an 
agreement that the bill of lading shall 
be conclusive evidence against the 
owners as to the quantify shipped: 
Lishman v. Christie (1887) 19 Q. 
B.D. 333. 

(a) Pkkemell v. Jauberry (1862) 
3 F. & F. 217; 130 R.R, 834. 

(o) Reynolds v, Jex (1865) 7 B. 
&S. 86; 147 R.R. 351, 

I 
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gg (b) A. consigns provisions to B. at Calcutta, with directiotis to send 

ISfl iso them immediately to C. at Cuttack. B. may sell the provisions at Calcutta, 
’if they will not bear the journey to Cuttack witliout spoiling. 


Illustration (b) seems to be suggested by Stoiy’s opinion that, 

“ if goods are perishable and i)erishmg,^the agent may deviate from ^ 
his instructions as to the time or price at which they are to be 
sold S.A. § 193. Under this head comes the authority already 
referred to (6) by which the master of a ship may sell the goods 
of an absent owner in case of necessity when he is unable to com- 
municate with the owner and obtain his directions (c). But the 
manager of a business which does not include borrowing money as 
part of its ordinary course has no implied authority to borrow 
money on his principal’s credit to carry oa the business, even if 
the money is urgently needed (rf). When however it is said “ that 
the authority of the master of a ship rests upon the peculiar character 
of his office, and affords no analogy to the case of an ordinary 
agent ” (d), it seems that this goes too far (e). 

S\^-Agewt$. 

1 0O. An agent cannot lawfully employ, another 
to perform acts which he has expressly 
When agent cannot impHedly Undertaken to perform 
delegate. personally, unless by the ordinary* 

custom of trade a sub-agent may, or, from the nature of 
the, agency, a sub-agent must, be employed. 

For a similar rule in the case of trustees, see the Indian Trusts 
Act, 1882, s. 47. 

“ One who has a bare power or authority from another to do 
an act must execute it himself and cannot delegate 'his authority to 
another S.A. § 13. Thus in England the auctioneer at a sale 
by auction “ is the agent of the purchaser as well as of the seller, 
and has authority to sign a memorandum of the sale so as to bind 
both parties but he cannot of his own motion delegate that 


(b) See notes on S. 188, "Autho- 
rity q£ shipmaster,” above. 

(c) Australasian Steam Naviga- 
tion Co, V. Morse (1872) L.R. 4 
P.C. 222. Whether there is such 
urgent necessity as to give no time or 
opportunity for communicating with 
the owner is a question of fact: 
Aeaios v. Bums (1873) 3 Ex. D. 
282, 

(d) Havitayne v. Bournv (1841) 
7 M. & W. S95, 600 ; 56 R.R. 806, 
810, appStreatly overlooked in Dhm- 


pal Rae v. Allahabad Bank, (1926) 
12 Luck. 253; 98 I.C. 783; A.I.R. 
1927 Oudh 44 (see on s. 188, above) ; 
followed Re Cunningham & Co, 
(1887) 36 Cb.D. S32. 

(s) Prager v, Blatspiel [1924] 1 
K.B. 566, where the agent who sold 
goods as of necessity could not com- 
municate with the principal, hut the- 
other requisite conditions of actual 
comnihrdal necessity and good faith 
on the agent’s part were not esta- 
blished. 
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authority to his clerk (/). The reason that no such power can be 
implied- as an ordinary incident in the contract of agency is that 
confidence in tlie particular person employed is at the root of the 
contract. Accordingly, auctioneers (p), factors (A), directors of 
companies (i), broljers (/), and other agents in whom confidench 
is. reposed have, generally speaking, no power to delegate their 
aaithority. “ But the exigencies of business do from timd'to time 
render necessary the carrying out .of the instructions of a principal 
by a person other than the agent originally instructed for the pur- 
pose, and where that is the case, the reason of the thing requires 
that the rule should be relaxed.” And " an authority to the effect 
referred to may and should be implied where, from the conduct 
of the parties to the original contract of agency, the usage of trade, 
or the nature of the particular business which is the subject of 
the agency, it may be reasonably presumed that the parties to the 
contract originally intended that such authority should exist, or 
where, in the course of the emplo 3 mient, unforeseen emergencies 
arise which impose upon the agent the necessity of employing a 
substitute ” (fe). So it is “ where a shipowner employs an agent 
for tlie purpose of effectuating a sale of a ship at 'any port where 
the ship may from time to time in the course of its employment 
under charter happen to be ” (A), for it is obvious that the agent 
cannot himself be prepared to do the business at every such port. 
Authority to delegate is implied whenever the act to be done by 
the sub-agent is purely ministerial, and does not involve the exercise 
of any discretion ( 1 ). 

In some cases the custom of trade justifies the delegation of 
'special branches of work. Thus it has been found to be a usage of 
trade for architects and builders to have the quantities taken out from 
their designs by surveyors, who are more expert in that work, for 
the purpose of enabling proper estimates to be made; and the 
sury.eyor can sue the architect’s employer for his charges (w),. 


if) Bell V. Balls [1897] 1 Ch. 
663, 669, 

ig) Coles V. Trecothick (1804) 9 
Ves. 234 ; 7 R.R. 167. 

(h) ' Cockran v. Irlam (1813) 2 
M. & S. 301; IS R. R. 257. 

(i) In re Leeds Banking Co, 
(1886) L. R. 1 Ch. 561. 

/» (/) Henderson v. Bamewell 
(1827)' 1 Y. & J, 387 ; 30 R. R. 
799. 

(k) ' He Bussehe v. AH (1878) 8 
Ch,D , 286, 310, 311, 

(l) Esf parte Birmingham Bath- 
ing Co. (1868). l: R, 3 Ch. 461. A 


bank appointed to lease out houses 
is entitled to employ house agents: 
Mahinder Das v, Mohan Lai (1939) 
AIl.L'.J. 37; 180 I.C. 617; A.I.R, 
1939 All. Iffi; but a shehait cannot 
delegate his power to lease trust - 
properties since no one can delegate 
a fiduciary discretion: Shree Sh-ee 
Gopal Sridhar v, Shasheehhstshan 
(1932) 60 Cal. Ill; 142 I.C. 485; 
A.I.R. 1933 Cal. 109. 

(»») Moon V. Witney Union 
(1837) 3 Bing.N.C. 814; 43 R.R. 
802. 


S. 190. 
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• THE INDIAN CONTRACT ACT. 


Ss. 

191, 192. 


“ Sub-agent ” 
fined. 


A “sub-agent” is a person employed by, 
and acting under the control of, the 
de- original agent in the business of the 
agency. 


The relation of the sub-agent ‘to the original agent is, as 
between themselves, that of agent to principal. “ It may be gener- 
ally stated that, where agents employ sub-agents in the business of 
the agency, the latter are clothed with precisely the same rights, 
and incur precisely the same obligations, and are bound to the same 
duties, in regard to their immediate employers, as if they were the 
sole and real principals ” : S. A. § 386. In the three next following 
sections the Act has defined, in accordance with settled law, the 
relations of the ultimate principal to the sub-agent in different cases. 


102._ Where a sub-agent is properly appointed, 
the principal is, so far as regards third 
Represmtation of persons, represented by the sub-agent, 
and is bound by and responsible for his 
acts, as if he were an agent originally 
appointed by the principal. 

Agent’s responsi- _ The agent is responsible to the 
biiity for sub-agent, principal for the acts of the sub-agent. 

The sub-agent is responsible for 
respon- jjjg ^cts to the agent, but not to the 
principal, except in case of fraud or 
wilful wrong. 


Principal and" sub-agent. — ^Where authority to appoint a sub- 
agent in the nature of a substitute for the first agent "exists ” either 
by agreement or as implied in the nature of the business " and is duly 
exercised, privity of contract arises between the principal and the 
substitute, and the latter becomes as responsible to the former for 
the due discharge of the duties which his employment casts upon 
him, as if he had been appointed agent by the principal himself ’ ' («) . 
This is the class of cases contemplated in s, 194. Otherwise the 
sub-agent looks to and is controlled by the agent who appointed 
him, and is not imder any contract with the principal. If money 
due to A. is paid to P., who is Z.’s servant, Z. having authority 
from A. to collect it, P. is accountable only to Z., and A*, cannot 
recover the money direct from P. (o). But a sub-agent is account- 
able to the principal for a secret commission improperly received 
^ him (j>). 

(*) Dt.Biusche V. .Alt 8 3 B. & Ad. 354; 37 R.R. 448. 

Ch.D. 286, 311. (p) Povittt v. J><mes [1905] 1 K. 

(o)* Stephtns v, Badeock <1832) B. 11, C.A. 
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And a sub-agent who does not know that his employer Is an Ss 
agent is entitled to the same rights as any other contracting part)' 192, 193: 
dealing with an undisclosed principal (see ss. 231, 232, below). 

" If A. employs B. as his agent to make any contract for him, or 
to i-eceive money for him, and B. malces a contract with C, or 
employs C. as his agent, if B. is a person who would be reasonably 
supposed to be acting as a principal, and is not known or suspected 
by C. to be acting as an agent for any one, A. cannot make a demand 
against C. without the latter being entitled to stand in the same 
position as if B. had in fact been a prindpal. If A. has allowed 
his agent B. to appear in the character of a principal he must lake 
the consequences ” (g). 

Accordingly where’ goods consigned have been sold in good 
faith by a sub-agent appointed by the consignee, and the proceeds 
have been brought into account between the consignee and the sub- 
agent, the latter is not liable to account to the consignor. His 
account with the consignee cannot be interfered with by the 
consignee’s principal except on the ground of bad faith (r). 

Agent’s responsibility for sub-agent. — ^A commission agent 
for the sale of goods, who properly employs a sub-agent for selling 
his principal’s goods, is liable to the principal for the sub-agent’s 
fraudulent disposition of the goods within the course of his employ- 
ment. The last clause of this section, giving a principal in cases 
of fraud or wilful wrong the right of recourse to the sub-agent, 
does not exclude the principal’s normal right of recourse to his 
agent. In fact, the total effect, of the section is to give an option 
to the principal where a fraud or wilful wrong is committed by tlie 
sub-agent (j). 

1 ® 3 - Where an agent, without having authority 
responsi- appointed a person to act 

sub-agent as a sub-agent, the agent stands to- 
without wards such person in the relation of a 
^ principal to an agent, and is respon- 

sible for his acts both to the prindpal and to third persons ; 
the principal is not represented by or responsible for the 


Agent’s 
bility for 
appointed 
authority. 


(g) Bowen L.J. in Montagu v, 
Porwood [1893] 2 Q. B. 350, 355. 
^Cpi. New Zealand and Australian 
Land Co. v. Watson (1881) 7 Q.B. 
D. 374. 

(f) Peacock v. Baifnath (1891) 
18 I. A. 78, at p. 109; 18 Cal. 573, 
613. 

(s) NensukHdas v. Birdichand 
(1917) 19 Bom.L.R. 948 ; 43 I. C. 


699. The agent in this case was a 
commission agent acting for an up- 
country constituent, and the sub- 
agent was a muccadam employed by 
the commission agent. As to the 
position of a dubash in Madras, see 
South Indian Industrials Ltd. v. 
Mindi Rama Jogi (1914) 27 Mad. 
L.J. 501; 26 I. C. 822. 



Ss. 

193, 194. 
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acts of the person so emjployed, nor is that person 
responsible to the principal. 

If the sub-agent purports to act in the name of the ultimate 
principal, that principal may adopt his acts by, ratification, as he 
might adopt acts purporting to be done on his behalf by any other 
person (ss. 196 — ^200, below). But it is conceived that, if a sub- 
agent acts in his own name or in that of the agent who has taken 
on himself without authority to delegate to him business which is 
in fact the principal’s, the acts so done cannot be ratified by the 
principal. 

A person to whom a trust has been improperly delegated is not 
an agent of the beneficiaries, but he is not tjje less liable to account 
to them, independently of agency, for trust property which has 
come to his hands (t). 

134. Where an agent, holciing ,an express or 

Relation, between implied authority to name another 

principal and person person to act for the principal in the 

duly appointed by f i j 

agent to act in busi- business of the agency, has named 

ness of agency. another person accordingly, such per- 

son is not a sub-agent, but an agent of the principal for 
such part of the business of the agency as is entrusted 
to him. 

Illustrations. 

(a) A. directs B. his solicitor, to ’sell his estate by auction, and to 
employ an auctioneer for the purpose. B. names C., an auctioneer, to con- 
duct die sale. - C.'is not a sub-agent, but is A.’s agent for the conduct of the 
sale. 

(b) A. authorises B., a merchant in Calcutta, to recover the moneys due 
to A. from C, & Co. B. instructs D., a solicitor, to take legal proceedings 
against C, & Co. for the recovery of die money. D, is not a sub-agent, but 
is solicitor for A. 


In such cases as are put in the illustrations B., as between A. 
and the auctioneer or solicitor, is treated as merely the messenger 
of A.’s direct authority. This section apparently means to draw 
a dearly marked line between an ordinary sub-agent and a person 
who is put in relation with the prindpal, a “ substitute ” as he is 
called in a passage already quoted above (»). The distinction is 
probably conveni^t, though we cannot find it so sharply defined in 
any English authority. Apparently this section covers the case of • 
an upper servant in a household who has authority to select and 
dismiss under-servants, -although the language is perhaps not the 

(1-)' JETyJar v. Pitspatrick (1822) 6 («) De Busscke v. ~Alt (1878) 8 

Mad. 360y28 R.R. 247; Re Barney Ch.D. 310,311. « 

[1892] 2Ch.26S, * 
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most appropriate. Such a servant, at any rate, is not answerable 
to third persons for acts or defaults o^ those under him which he 
has not specifically authorised (w). 

A receiver appointed to carry on a business by mortgagees, 
trustees for debenture-holders, or the like, appears to be in a similar 
position (w) , though it by no means follows that those who appoint 
him under the special powers conferred on them for that purpose, 
whether by law or by agreement of parties, arc liable as principals 
for his acts (x). In Bombay, the appointment of a muccadam by 
a commission agent acting for an up-country constituent is an 
ordinary case of the appointment of a sub-agent. The muccadam 
is not a substituted agent of the up-country constituent (y). 

The following section and this section, read together, .show 
that they do not apply to the case of an agent being instructed to 
hand over all or part of the business to a certain named person and 
no other; in such case he is not answerable for the capacity or 
conduct of that person; his duty is done when he has established 
relations between the substituted agent and the principal, and then 
ss. 191, 192 have no place (s). 


19S. In selecting such agent Xor his principal, 
Agent’s duty in agent IS bound to exercise the same 
naming such person, amount of di'scretion as a man of ordi- 
nary prudence would exercise in his own 
case; and, if he does this he is not responsible to the 
principal for the acts or negligence of the agent so 
selected. 


Illustrations. 

(a) A. instructs B., a merchant, to buy a ship for him. B. employs a 
ship surveyor of good reputation to choose a ship for A. The surveyor makes 
the choice negligently and the ship turns out to be unseaworthy, and is lost, 
B. is not, but the surveyor is, responsible to A. 

(b) A, consigns goods to B.', a merchant, for sale, B., in due course, 
employs an auctioneer in good cr^it to sell the goods of A., and allows the 
auctioneer to receive the proceeds of the sale. The auctioneer aherwards 
becomes insolvent without having accounted for the proceeds. B, is not 
responsible to A. for the proceeds. 


(v) " It was never heard of that a 
servant who hires labourers for his 
njjister was answerable for all their 
acts”: Stone v. Cartwright (179S) 
6 T. R. 411; 3 R. R. 220. 

(w) Owen & Co. v. Cronk [1895] 
1 Q.B. 265, See per Lord Esher at 
p. 272. 

(;ir) Costing V. Gaskell [1897] A. 
C. 575. 


(y) Nensukhdas v. Birdichand 
(1917) 19 Bom.L.R. 948, 960 ; 43 
I.C. 699. As to a dtibash in Mad- 
ras, South Indian Industrials Ltd, v. 
Mindi Rama Jogi (1914) 27 Mad. 
L.J. SOI; 26 I.C. 822. 

(«) T. C, Chowdury & Bros. v. 
Girindra Mohan Neogi (1929) 56 
Cal. 686; 121 I.C. 636. 


Ss. 

194, 196 
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Ss. Little, if any, direct authority can be produced for this 

196 , 1D6. rule (a), but it is not open to doubt in English law. Were it 
otherwise, no man would take the responsibility of choosing an 
agent for another without an express indemnity. 

Ratifieextfion. 

19©- Where acts are dope by one person on 
, , behalf of another, but without his 

to acts done for him knowledge Of authority, he may elect 
without his inaority. ratify or to disown such acts. If 
Effect of rati cation. j-^tify them, the same effects will 

follow as if they had been performed by hi's authority. 

Conditions of ratification : “ On behalf of another.” — ^The 
rules on this subject are now familiar in the Common Law. Some 
of them are perhaps over-subtle, but on the whole they are for the 
advantage of commerce. Ratification must be by the person for 
whom the agent professes to act. " That an act done for another 
by a person not assuming to act for himself, but for such other 
person, though without any precedent authority whatever, becomes 
the act of the principal, if subsequently ratified by him, is the laiown 
and well-established rule of law. In that case the principal is 
bound by the act, whether it be for his detriment or his advantage, 
and whether it be founded on a toil or a contract, to the same 
extent as by, and with all the consequences which follow from, 
th& same act done by his previous authority ” (6). But “ where 
- A. does an act as agent for B. without any communication with C., 
C. caniiot, by afterwards adopting that act, make A. his agent and 
thereby incur any liability, or take any benefit, under the act of 
A.” (c). “ Ratification in Uie proper sense of the term, as used 
with reference to the law of agency, is applicable only to acts done 
on behalf of the ratifier. And this rule is recognised in s, 196 of 
the Indian Contract Act” (d). Ratification can be express or 
implied from conduct (e). ’ 

” A ratification of the unauthorised contract of an agent can 
only effectual when the contract has been made by the agent 
avowedly for, or on account of, the principal, and not when it has 
been made ... on account of the agent himself ” (/). 


(fl) See, however, Cahill v. Daw- 
son (1857) 3 C.B.N.S. 106; iff 
R.R. S6S. 

(5) Wilson V. Tunwian (1843) 6 
Man. & Gr. 236, at p, 243 ; 64 R. 
ki 770, at p. 776, per Cur. 

(c) 16 „ head-note. 

(d) Raja Rai Bhagwat Dayal 


Sipgh V. Debt Dayal Sahu (1908) 
35 I. A.. 48, at p. 58; 12 C. W. S. 
393, at p. 408. 

(e) Bhawani Shankar v. Gordhm- 
das A.I.R. 1943 P.C. 66, 

(f) Per Cur. in Shiddheskvar v. 
Ramchandrarav (1B82) 6 Bom. 463, 
at p. 466. 
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A man cannot adopt by ratification an act which was not autho- S. 106. 
rised by him at the time and did not purport to be done on behalf 
of any principal (p). 

Since a ratification is in law equivalent to a previous autho- 
rit)', a person not * competent to authorise an act camiot give it 
validity by ratifying it (h). 

“ Ratification must be an existing person on whose behalf 
the contract might have been made at the time” (t). Thus a 
newly-formed company cannot ratify an act done in its name before 
it was incorporated (/). And where a time is limited for doing 
an act, and A. does it on behalf of B., but without his authority, 
within that time, B. can ratify it only before the time has expired (fe) . 

The person on whose behalf an act-purports to be done need 
not be individually known to the agent ?^t is enough if he is ascer- 
tainable as owner of specified property or the like. A man may 
effect an insurance on behalf of all persons interested, and any such 
person may adopt the contract of insurance for his own share by 
ratification (1). A bailiff may receive the rent of land on behalf 
of the unknown heirs of the last owner in possession, and those 
heirs, when their title is ascertained, can ratify his acts (m). 

" Acts done without knowledge or authority .” — An act done 
by an agent in excess of his authority may also be ratified (»)► 

But ” there is a wide distinction between ratifying a particular act 
which has been done in excess of authority and conferring a gene- 
ral power to do similar acts in future.” Therefore the ratification 
by a company of certain acts done by its directors in excess of 
the authority given to them by the articles of the company does 
not extend the authority of the directors so as to authorise them to 
do similar acts in future (o). 


(g) Keighley, Maxted & Co. v. 
Durant [1901] A.C. 240 (the deci- 
sion of the C.A. which the H. L. 
reversed, [1900] 1 Q.B. 629, was 
certainly novel) ; Raghavachari v. 
Pakkiri Mahomed (1916) 30 Mad. 
L.J. 497, SOI; 34 I.C. 760. 

Qi) Irvine v. Union Bank of 
Australia (1877) 2 App. Ca. 366, at 
p. 374 ; 4 I. A. 86; 3 Cal. 280. 

(0 Kelner v. Baxter (1886) L.R. 

, 2C.P. 174, atp.'lSS. 

(;■) In re Empress Engineering 
Co. (1880) 16 Ch.D. 12S; Ganesh 
Flour Mills Co. v. PuranMal (1905) 
Punj. Rec. no. 2. 

(ft) Dihbins v. Dibbins [1896] 2 
Ch. 348. ’ " 1 

(/) Hagedom v. Oliverson (1814) 
70 


2 M. & S. 485; IS R. R. 317. And 
such ratification is good even after 
known loss; Williams v. North 
China Insurattce Co. (1876) 1 C.P. 
D. 757. 

(w) Lyell V. Kennedy (1889) 14 
App. Ca. 437, at p. 456. 

(») Secretary of State v. Kama- 
chee Boye (1859) 7 M.I.A. 476. 

(o) Irvine v. Union Bank of Aus- 
tralia (1877) 2 App. Cas. 366, at p. 
375 ; 4“ I. A. 86; 3 Cal, 280, at p. 
287; see also Pratt (Bombay), Ltd 
V. E.D. Sassoon & Co. (1935) 60 
Bom. 326 ; 37 Bom. L.R. 978; 161 
I.C. 126, affirmed in (1938) Bom, 
421; 174 I.C. 545; A.I.R. 1938 P. 
C. 159. 
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S. 190 Retrospective effect. — Ratification, if effective at all, relates 
back to the date of the act ratified. If an action is brought in a 
man’s name without his knowledge, he may adopt the proceedings 
and make them good at any time before trial (/>). The rule goes 
so far tliat if A. makes an offer to B. which Z, accepts in B.’s name 
without authority, and B. afterwards ratifies the acceptance, an 
attempted revocation of the offer by A. in the time between Z.’s 
acceptance and B.’s ratification is inopei-ativc (g). So long as 
the professed agent purports to act on behalf of the principal, it 
is immaterial whether in his own mind he intends the principal’s 
benefit or not, and what his real motive and intention may be; nor 
does it make any difference if the third party discovers before 
ratification that the agent meant to keep the contract for himself (r). 
In fact, the third party gets by the ratification exactly what he 
bargained for. 

' But if Z pays money to B. as in satisfaction of A.’s debt, 
and B., afterwards discovering that Z. had no authority, returns 
him the money by agreement between them, A. can no longer adopt 
the payment ^and rely on it as a discharge. A man is not bound 
to accept payment of a debt, or satisfaction of any other obliga- 
tion from a stranger to the contract, though, if B. had accepted 
the payment with knowledge of Z.’s want of authority, or 
acquiesced in it after he obtained that knowledge, he would have 
been estopped from denying Z.’s authority as against A. (s). 

It goes without saying that if an offer is accepted by an agent 
subject to ratification no contractual relationship with the princi- 
pal comes into existence until ratification and therefore up to that 
moment the offer can be withdrawn (t). 

What acta cannot be ratified. — ^A transaction which is void 
ab initio cannot be ratified (m). This is illustrated in England 
by a line of cases in company law marking the distinction 
between irregularities capable of being made good if the act is 
ratified by a general meeting, or the whole body of shareholders. 


(p) Atuotia V. Marks (1862) 7 
H. & N. 686; 126 R.R. 646. The 
action w.is on negotiable instnunents, 
and the most plausible form of tlie 
argument for the defence was that 
the plaintiff was not the holder of the 
instruments at the time of stung. 

(g) Bolton Partners v. Lambert 
(1889) 41 Ch.D. 295. This decision 
has been freely criticised, but for the 
tvesent remains authoritative. It is 
open to reconsideration in a Court 
of last resort; see the judgment of 
the Pfivy Council in Fleming v. 
Bank of N 0 W Zeatond [1900] A.C. 
577, 587. 


(r) Re Tiedemaim and Ledermeum 
Freres [1899] 2 Q.B. 66, 

(j) Walter v. James (1871) L. 

R. 6 Ex. 124. The language of Kel- 
ly C.B. about " mistake in fact ” is 
not incorrect, but also not luminous. 

(t) Watson V. Davies [1931] 1 Ch. 
455. 

(m) Mauji Ram v. Tara Singh „ 
(iroi) 3 All. 852 ^wt an ordinary 
case of agency, but the principle is the 
same) ; Madura Mmicipality v. Ala- 
girisami (1939) Mad. 928; A.I.R. 
1939 Mad. 957; Mst. Malam v. ilfo- 
han Singh AI.R, 1935 lah. 547; 158 
I.C. 261. 
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and acts not within the company’s objects as defined by its original Ss. 
constitution, and therefore incapable of being made binding on 196, 197 
the company by any ordinary means known to the law (w). A ' 
forged signature cannot be ratified; but a person whose signature 
has been forged may be estopped from den 3 n[ng that a signature is 
his, if for example, he has by his conduct induced the holder of a 
bill or cheque to alter his (the holder’s) position (w), ^ 

Agents of Government. — ^Acts done by public servants in the 
name of the Crown, or the Government of India, may be ratifiied 
by subsequent approval in mucli the same way as private trans- 
actions (see Secretary of State v. Kamachee Boye (x) and Collector 
of MasuUpatam v. Cavaly Vencata (y)). In these cases the effect 
may not be to create legal duties but, where the acts in question are 
of the kind known a§ acts of State,” to preclude courts of law 
from entertaining any claim founded upon them (a). Such acts 
are political, and outside the scope of municipal law, and cannot, 
in oi'dinary circumstances, occur ivithin the jurisdiction. 

19V. Ratification may be expressed or mjay be 
Ratification may be implied in the coiiduct of the person 
expressed or implied, on whose behalf the acts are done. 

Illustyaiimu. ' * 

(a) A., without authority, buys goods for B, Afterwards B. sells tliem 
to C. on his own account. B.’s conduct implies a ratification of the pur- 
■chase made for him by A, 

(b) A,, without B.’s authority, lends B.’s money to C. Afterwards B. 
accepts interest on the money from C. B.’s conduct implies a ratification 
of the loan. 


Express latification. — ^An express ratification cannot become 
•complete until it is communicated; till then it is liable to 
revocation (a). , 

Implied ratification. — ^Assent to an act done on one’s behalf, 
like consent to an agreement, may be conveyed otherwise than in 
words (cp. si. 9, above) ; and taking the benefit of the transaction 
is the strongest, as it is the most usual, evidence of tacit adoption. 
Accepting the results of the agent’s proceeding, whether obviously \ 
beneficial to the principal or not, will have the same effect (6). 


(v) See Pollock on Contruct, Ap- 
pendix, Note D. 

« (a)) Brooh v-. Hook, L.R. 6 Ex. 
89; McKenzie v. British Linen Co,, 
6 App. Ca. 82, 99; Greenwood v. 
Martins Bank [1933] A.C. 51. 

(x) (1859) 7 M.I.A. 476. 

(y) (1860) 8^ M.I.A. S29, S54. 
(«) Buron v. Denman (1847) 2 

Ex. 167; 76 R.R. SS4; see more in 


Pollock on Torts, 14tli ed., 90. 

(o) Rajagopalacharyuln v. The 
Secretary of State for India (1913) 
38 Mad. 997, 1008 ; 22 I. C. 107. 

(6) A. buys a speculative stock in 
P.’s name without authority, thereby 
involving P. in loss. It may be a 
question of fact whether money ulti- 
mately realised by re-sale at a loss 
and paid by A. to P. was taken by 
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Ss. Where an agent, without atitborily to do so, I'eferred certain 
197, 198. matters to arbitration, and the principal, after laiowledgc of the 
, arbitration proceedings, acquiesced in them and did not raise any 
objection thereto, it was held that his conduct amounted to a 
ratification of the reference (c). 

/ 

1 ® 8 . No valid ratification can 
Knowledge requi- made bv a pei'son whose knowledge 

.te lor wild »imc. 

defective. 

English authority is to the effect that a principal is not liable 
for excessive or. irregular execution of his authority (nor a fortiori 
for a wholly unauthorised act done on his behalf) unless he ratifies 
the act with Imowledge-of the irregularity, or shows an intention 
“ to take upon himself, without inquiry, the risk of any irregu- 
larity ” (d). More lately the Privy Council laid down in general 
terms that “ acquiescence and ratification must be founded on a 
full knowledge, of the facts, and further it must be in relation to 
a transaction which may be valid in itself and not illegal, and to 
which effect may be given as against the party by his acquiescence^ 
in and adoption, of the transaction” (e). The two latter condi- 
tions might perhaps have been more clearly expressed. Slill moi'e 
lately the Court of Appeal in England has said: ” To constitute 
a binding adoption of acts a priori unauthorised these conditions 
must exist; (1) the acts must have been done for and in the name 
of 4:he supposed principal, and (2) there must be full Icnowledge 
of what thdse acts were, or such an unqualified adoption that the 
inference may properly be drawn that the principal intended to 
take upon himself the responsibility for such acts, whatever they 
were.” Reluctant ratification by a solicitor of an unauthorised use 
of his name which iS represented as merely formal, and at the time 
reasonably appears so, will not make him, still less his firm, liable 
for the loss caused to third persons by money having been taken 
out of court under the assumed authority, and afterwards 
misapplied (/). A. entrusted moneys to B. for investment, which 
B. without the Imowledge of A. used in his own business. The 
Privy Council held that whether facts supported the plea of a ' 


case is materially 


P, in such a way as to amount to 
ratification or only as compensation 
doe from A. : Kadiresan Cheitiar v. 
Rmtamthan Chitti, 102 I. C. 561; 
A.I.R. Iffi7 Mad. 478 (long unpro- 
fitable rqiort of complicated facts). 

(c) Pertap Bahadoor v. 

DitlMn Gulab Koer (1897) 24 Cal. 
469. 

id) Lewis v. Read (1845) 13 M. 
& W. 834 ; 67 R, R. 828. 


(e) La Banque Jacques-^artier v. 
La Banque d'Epargnej etc. (1887) 13 
App. Ca. 111. The appeal was from 
the Province of Quebec, but th^ 
principle is one of universal jurispru- 
dence. 

if) Marsh v. Joseph [1897] 1 
Ch. 213, 246, followed in Swrendra 
Nath V. Kedar Nath A.I.R. 1936 
Cal. 87; 63 CahL.jT 86; 161 I. C. 
224. 
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novation or not, the doctrine of ratification could not be applied 
so as to turn a fund held in fiduciary capacity into a deposit on 
ordinary banking terms (g). 

The Act does not expressly deal with the possible case of the 
principal deliberately waiving inquiry so as to make the agent's act 
his own at all hazards. Such cases fall under the general rule that 
a free agent may waive a legal advantage if he thinks fit, and there 
is no reason to suppose that the English authorities would nut be 
followed. 

Effect of ratifying A person ratifying any 

unauthorised act for- unauthorised acf^done on his behalf 
^ I'atifies the whole of the transaction of 
which such act formed a part. 

it is obvious that a man cannot at his own choice ratify part 
of a transaction and repudiate the ‘rest (h). The only possible 
exception is in the case of the part repudiated being wholly for the 
principal's benefit, which is not likely to occur. The general rule 
is that, “ where a ratification is established as to a part, it operates 
as a confirmation of the whole of that particular transaction of 
the agent S.A. § 250 

200 An act done by one person on behalf of 
another, without such other person’s 
Ratification of un- authority, which, if done with autho- 
injure third person, fity, would have the effect of subject- 
ing a third person to damages, or of 
terminating any right or interest of a third person, cannot, 
by ratification, be made to have such effect (i)- 

Illustrations, 

(a) A., not being authorised thereto by B., demands, on behalf of B., 
the delivery of a chattel, the property' of B., from C., who is in possession 
of it. This demand cannot be ratified by B., so as to make C. liable for 
damages for his refusal to deliver (/) . 

(b) A. holds a lease from B., terminable on three months’ notice. C., 
,aii authorised person, gives notice of termination to A. The notice cannot be 
“RClified by B., so as to be binding on A. (k). 


(p) Murugafipa Chetti v. Official 
Assignee of M^ras (1937) 64 I.A. 
343; 40 Bom.L.R. 1; 170 I.C. 329; 
A.I.R. 1937 P.C. 296. 

(h) See Keay v. Fenwick (1876) 
1 C.P.D. 745, 7S3. Authority is 
really needless. 

(0 Authority is not needed to 
.show that this section does not ap- 
ply where no 4:hird person would be 
prejudiced; for illustration, if de- 


sired, see Garapati Narasimudu v. 
Basara Sankaram 85 I.C. 439; A.I. 
R. 1925 Mad. 249. 

(/) S. A. § 247. Cp. Bird v. 
Brown (1850) 4 Ex. 786 ; 80 R.R. 
775, where the act was stoppage in 
transit, and the recognition of the 
same rule in the House of Lords in 
Lyellv, Kennedy (1889) 14 App. Ca. 
437, 461, 462. ' 

(A) Such a notice, in order to be 


Ss. 

198-200. 
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Ss. This is the converse of the pi-inciple that a voidable traiisac- 

200, 201. tion cannot be rescinded to the prejudice of third persons’ rights 
acquired under it in good faith (/). Rights of property cannot be 
changed letrospectively by ratification of an act inoperative at the 
tune. The rule is also slated in the foim that ratification, to make 
an act rightful which otherwise would be wrongful, must be at a 
time when the principal could still have lawfully done it himself (nt). 
tj The ratification of a contract does not give the principal a righj: 
to sue for a breach committed prior to the ratification (w) . A. holds 
a lease from two joint receivers, B. and C. B., without C.’s autho- 
rity, gives notice to quit to A. The notice cannot be ratified by 
C. so as to be binding on A. (o). 


Termination 

agency. 


Revooation of Aiuthcrity, 

201- An agency is terminated by the principal 
revoking his authority; or by the agent 
renouncing the business of the agency ; 
or by the business of the agency 
being completed; or by eitiier the principal or agent dying 
or becoming of unsound mind;, or by the principal being 
adjudicated an insolvent under the provisions of any Act 
for the t&ne bein^ in force for the relief oF insolvent 
debtors. 


This is English law, subject to the remark that there is little 
authority as to the case of insanity, and it was formerly thought 
that insanity of either principal or agent would determine the 
agency only if it had been judicially established by “inqui- 
sition ” ip) . But it seems the true rule is that the principal’s insa- 
nity in fact is sufficient to annul the agent's authority (q). The 
present section has, in any case, made the law clear in In^a. We 
have to read it with the following ones to 2l0 inclusive, which 
modify its effect in various ways. 

Completion of business of agency. — ^The Allahabad and 
Calcutta High Courts hold that where an agent for the sale of goods 


good, must be binding on all parties 
concerned at tlie lime when it is 
given: Right & Fisher v. Cuthell 
(1804) S East, 491; 7 R.R. 752, from 
which this illustration appears to be 
simplified. 

(!) The section i$ not exhaustive 
of the general rules of the law on 
the subject: see Thmtappa Chettiar 
V. R^hna Rao A.I.R. 1941 Mad. 
6; (1540) 2 Mad. L. J. 726; 195 I. 
C. 329. 


(m) Bird v. Brown, supra, note 
(/) ■ 

(n) Kidderminster v. Hardwick 
(1873) L.R. 9 Ex. 13. 

(o) Cassm Ahmed v. Eusuf Ha~ 
a Ajam (1916) » Cal. I.. J. 453 i, 
34 I. C. 221, Joint receivers, unlike 
joint owners, should all join in giv- 
ing the notice. 

iP) Kent, Comm, ii, 645. 

(S) So assumed in Yonge v. 
Toynbee [1910] 1 K7B. 215, C.A. 
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receives the price, the agency does not terminate On the sale of the 
goods, but continues until payment of the price to the principal. 
S. 218 (below) provides “ that an agent is bound to pay to his prin- 
cipal all sums received on his account. Clearly then the business does 
not terminate on rgyeipts of the money by the agent, inasmuch as 
there is a subsequent obligation to account for the sums and to 
pay them”' (r). In a Madras case, Wallis C.J. expressed the 
opinion that the agency terminates when the sale is completed, and 
that it does not continue until pa 3 mient of the price (j). The 
question in the above cases was one of limitation (t). But the 
authority of an agent for sale to contract on the principal’s behalf 
ceases as soon as the sale is completed. He has no power to alter 
the terms of the contract without fresh authority from the 
principal (m). ’ 

The authority of an agent to collect bills and to remit the 
amoimt, when realised, by drafts, terminates as soon as the drafts 
are despatched (w). 

Death of principal.-^^ power of attorney to an agent to pre- \ 
sent a document for registration is revoked by the death of the I 
pi-incipal. It was accordingly held by the Privy Council that where | 
the principal died before the presentation, and the registrar, know- 
ing of the principal’s death, accepted and registered the document, 
the registration was invalid (w). Where a power of attorney is 
given by the members of a joint- Hindu family to one of them ‘in 
conneetion wiCli the family business, it is' a question of construc- 
tion in each case whether the power comes to an end on the death 
of any of them or whether it is to continue even after then (jc). 
See notes to s. 209, below. 

Where the agency is for a fixed terra. — " Where an agent 
has been appointed for a fixed term, the expiration of the term puts 
an end to the agency, whether the purpose of the agency has been 
accomplished or not; consequently where an agency .for sale has 
expired by express limitation, a subsequent execution thereof is 
invalid, unless the term has been extended” (y). 


(r) BaBu Bam v. Bam Dayal 
(1890) 12 All. S41, followed in Fink 
V. Buldeo Dass (1899) '26 Cal, 715, 
724, 725, 

(i) Venkatachalam v. Narayanan 
(1914) 39 Mad. 376, 378-379 ; 26 I. 
g, 740. 

(t) See the Limitation Act, 1908, 
Sch. I,, art. 89. 

(«) Blackburn v. SchoUs (1810) 
2 Camp, 343; 11 R.R, 723. And 
see Seton v. Slade (1802) 7 'Ves. 
265, 276 ; 6 R.R, '124, 


(w) Alliance Bank of Simla 
Amritsar Bank (1915) Runj, Rec. 
no. 79, p. 322 ; 31 I.C. 215. 

(w) Mujid-un^Nissa v. Abdur 
Bahim (1900) 28 I.A. IS; 23 All. 
233. 

(se) Be Sital Prosad (1916) 21 C. 
W.N, 620 ; 41 I.C. 288. 

(y) Per Mookerjee J. in Lalljee 
V. Dadabhai (1915) 23 Cal. L. J. 
190, at p. 202; 34 I.C. 807. This 
is really too elementary to need 
authority. . 


S. 201. 
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Bs. Payment or act by attorney under power. — S. 3 of the 

201, 202, Powersof-Attomey Act, 1882 pravides that any person making or 
doing any payment or act in good faith, in pursuance of a power 
of attorney, shall not be liable in respect of tlie payment or act by 
reason that, before the payment or act, the donpr of the power had 
died or become lunatic or insolvent, or had revoked the power, if 
the fact of the death, etc., was not at the time of the payment or 
act Imown to the person making or doing the same. 


Where the agent has himself an interest in 
_ . .the property which forms the subject- 

agency where agent matter of the agency, the .agency can- 
has an Interest in sub-^ j2ot, ih the absence of an express con- 
ject-matter. tract, be terminated to the prejudice of 

such interest 


Illnstratiotts, 

(a) A. gives authority to B. to sell A.'s land, and to pay himself, out 
of the proceeds, the debts due to him from A. -A. cannot revoke this autho- 
rity, nor can it be terminated by his insanity or deatli. ]Gmiseen v. Morton 
(1830) 10 B. & C. 731; 34 R. R. SS8.] 

(b) A. consigns 1,000 bales of cotton to B., who has made advances to 
him on such cotton, and desires B. to sell the cotton, and to repay himself, 
out of the price, the amount of bis own advances. A. cannot revoke this 
authorial nor is it terminated by his insanity or death. [S. A. § 371.] 

* ^ 

Authority coupled with interest. — In these cases the current 
phrase is that the agent’s authority is “ coupled with an interest.” 
In England, however, this does not seem to be quite accurate, unless 
it is understood that the word “ coupled ” implies, beyond the mere 
fact of the agent having an interest in the subject-matter, some 
specific connection between the authority and the interest. v<The 
principle is thus stated; “ that where an agreement is entered 
into on a sufficient consideration, whereby an authority is given for 
the puipose of securing some benefit to the donee of the authority, 
such an authority is irrevocable ” (st). v^n fact, the circumstances 
must be such that revocation of the authority would be a bretich of 
faith against the agent. The language of this section is wider. 
Still there is not any evident intention to overrule the English 
decisions. In fact, illustration (b) supplies just the circumstances 
which, in a leading English case where the authority was held to 
be revocable, were -wanting, namely, that the consignment is made 
after the factor’s advances, and with an express request by thp 


(a) Smart v, Saniars (1848) S 
C. B. 89S, at-p. 917; 7S*R.R. 861. 
approved in Taplin v. Florence 
(1851) 10 C.B. 744, 758; 84 R. R. 
773 1 T^eate^ word for word by 


Williams J. in Clerk v. Laurie (1857) 
2 H. & N. 199, 200; IIS R.R. 489, 
in Ex. Ch. ; adopted by Lindley L. 
J. in Carmichael’s Case [1896] 2 Ch. 
643, 648. 
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principal to repay himself out of the price of the goods. In that g 202. 
case the Court said: We think this doctrine ” — ie., the rule of 

the present section — ” applies only to cases where the authority is “ 
given for the purpose of being a security, or ... as a ^*rt of the 
security, not to cases where the authority is given independently, 
and the interest of the donee of the authority arises afterwards, v 
and incidentally only ; as, for instance, in the present case . . . the 
goods are consigned to a factor for sale. This confers an implied ^ 
authority to sell. Afterwards the factor malces advances. This ; 
is not an authority coupled with an interest, but an independent,! 
authority, and an interest subsequently arising. The maWng of 
such an advance may be a good consideration for an agreement that 
the authority to sell shall, be no longer revocable; but such an effect 
will hot, we think, arise independently of agreement” (o). The 
material variation of the facts in this case which is given in illus- 
tration (b) does amount to evidence of agreement. Whether there 
is such an agreement in a particular case is a question of fact (6). 

Indian decisions, as we shall immediately see, take the same line. 

The Act itself is, of course, the primary authority (c). 

A direction by A. to B. to receive income payable to A., and 
apply it towai'ds discharge of A.’s debt to Z., is obviously not an 
authority coupled with an interest in B., whether the revocation of 
it would or would not be a breach of any contract between A. and 
Z. ; but in such circumstances loosely worded or ambiguous new 
instructions from A. to B. will not be readily construed as a 
revocation (d). 

An example of a transaction including such an agreement as 
the rule requires is that of an “imderwriting contract ” addressed 
to the vendor-promoter of a new company. Here we have a bargain 
by which, for valuable consideration in the form of commission, 
the underwriter agrees to take certain shares, and this he knows to 
be for the benefit of the promoter, who is to be paid out of money 
raised by the issue of shares, and in order to enable the promoter 
the better to secure the performance of the contract the under- 
writer authorises the promoter to apply for shares in his name, and 
expressly' agrees not to revoke that authority. The authority is 
coupled with an interest, and an allotment of shares to the under- 
writer on the promoter’s application makes him a member of the 
company notwithstanding an attempted revocation in the 
mean time (g), 

(a)' Smart v. Saniars (1848) S 8e N. 199; IIS R.R. 489, argued 
C»B. 895, at p. 918; 75 R.R. 849. mainly on the question whether the 
And see Frith v. Frith [1906] A.C. authority was revocable, but decided 
254. on the ground that in any case there 

' (b) De Comas v. Frost (1865) 3 was nothing amounting to revoca- 
Moo. P.C. (JJ.S.) 158. tion. 

(c) See 17 Bom. 520, at pp. 543, («)' CamUchaeFs Case [1896] 2 

545 ; 20 Mad. 97' at p. 103. Ch. 643, 647. 

(d) Clerk V. Latirie (1857) 2 H. 

*71 



562 


THE INDIAN CONTRACT ACT. 


Indian authorities. — ^The interest wliicli au agent has in 
eflfecting a sale and tlie prospect of remuneration to arise therefrom 
do not constitute such an interest as would prevent the tennination 
of the agency (/). Upon the same principle, where an agent is 
appointed to collect rents, and his salarjf is agreed to be paid out of 
those rents, it does not give the agent an interest in the subject- 
matter of the agency within the meaning of this section (p). But 
where an agent is authorised to recover a sum of money due to a 
third party to the principal, and to pay himself, out of the amomit 
so recovered, the debts due to him from tlie principal, the agent 
has an interest in the subjec^atter of the agency, and the autho- 
rity cannot be revoked member of a tarwad who is entitled 

to be maintained out of the tarwad property and is appointed an 
agent to collect the rents has an interest in the subject^atter of 
the agency, and his authority caimot be revoked {%).'' K vendee- 
retaining part of the price to pay off incumbrances is an agent 
with interest of the vendor (/). 

Factors for sale of goods. — ^The question has often arisen as 
to whether a factor who has made advances as against goods con- 
signed to him for sale has such an interest in the goods consigned 
as to prevent the termination of his authority to sell.W^he result 
of the cases appears to be that the authority of a factor to sell is 
in- its nature revocable, and the mere fact that advances have been 
made by him, whether at the time of his employment as such or 
subsequently, cannot have the effect of altering the revocable nature- 
of the authority to sell, unless there is an agreement express or im- 
plied between the parties that the authority shall not be revoked (A). 
Where the factor is acpre'ssly authorised to repay himself the 
advances out of the sale proceeds, as in illustration (b) , he has an 
interest in the goods consigned to him for sale, and the authority 
to sell cannot be revoked. In such a case " an interest in the pro- 
perty” is expressly created. But the "interest” need not be so 
created, and it is enough to prevent the tennination of the agency 
^that the “ interest " could be inferred from the language of the 
document and from the course of dealings between the parties. 
Thus where a factor who had made advances as against goods con- 

(/) Lakmichand v. Chotooram ' if the debt which the banker was 
(1900) 24 Bora. 403. directed to pay had' been due to 

(g) Vishmeharya v. Ramchandra himself and not to a third person. 
(1881) 5 Bom. 2S3; and see Dalchand (t) Chathu Kwtty Nair v. Kimdati 
V, S'etA HoaoWmol A.I.R. 1932 Nag. Appa A.l.R. 1932 Mad. 70; 61 
34;136I.t:. 878. Mad.L.J, 8S2; 136 I.C. 776. . 

, (A) PesUmji V, Matchett (1870) (/) Sitbba Row v. Varadiah A.f. 

7 B.H.C.A.'C. 10. See also S’tth- R. 1943 Mad, 482. 
tOiftnumia v, Narayanan (1901) 24 - (k) Jafferbhoy v. Charlesworth 

l(^d, 130 and Jagabhai v. Rusfamji (1893) 17 Bom. 520, S42, citing De 
(1^) 9 Bom, 311; Clerk v. Low- Comas v. Prost 3 Moo. P.C, 158, 
rie' 2 H. & N. 199, cited above, 179. * 

would hayp resembled these cases 
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si^ed to him for sale was authorised to sell them “ at the best 
price obtainable,” and in the event of a shortfall to draw on the 
consignor, it was held that this arrangement gave an interest to 
the factor in the goods, and that the authority to sell could not be 
revoked (Z). 


203- The principal may, save as is otherwise 
When principal may Provided by the kst preceding section, 
revoke agent’s autho- revoke the authority given to his agent 
at any time before the authority has 
been exercised so ,as to bind the principal [S. A. § 465.] 

What amounts to exercise of authority. — ^An agent autho- 
rised to purchase goods* on behalf of his principal cannot be said to 
have exercised the authority so given to him “so as to bind the 
principal ” if he merely appropriates to the principal a contract 
previously entered into by himself with a third party. Such an 
appropriation does not create a contractual relation with a third 
party, and the principal, therefore, may revoke the authority (m). 

Authority given to an auctioneer to sell goods by auction may be 
revoked at any time before the goods are knocked down to a pur- 
chaser («), and authority given to a policy broker to effect a policy 
at any time before the policy is executed so as to be legally 
binding (o). 'Authority to pay money in respect of an unlawful 
transaction may be revoked at any time before it has actually been 
paid, even if it has been credited in accotml (/>). 

204 The principal cannot revoke the authority 
Revocation where given to his agent after the authority 
authority has been has been partly exei'cised, so far as re- 
paitiy exercised. gards such acts and obligations as arise 

from acts already done in the agency. 

Illustrations. 

(a) A. authorises B. to buy 1,000 bales of cotton on account of A., and 
to pay for it out of A.’s money remaining in B.’s hands. B. buys 1,000 bales 
of cotton in his own name, so as to make himself personally liable for the 
price. A. cannot revoke B.’s authority so far as regards payment for the 
cotton. [Cp. D. 17, 1, Mandativel contra. 15.] 

(b) A. authorises B. to buy 1,000 bales of cotton on account of A., and 
to pay for it out of A.’s moneys remaining in B.’s hands. B. buys 1,000' 


(l) Kondayya v. Narasimhulu 
(1896) 20 Mad. 97. 

(m) Lakhmichand v. Chotooram 
(1900) 24 Bom. 403. 

(n) Warlow v. Harrison (1859) 
1 E. & E. 309; 117 R.R. 227; In 
re Hare & O'Mor^s Contract [1901] 
1 Ch. 93. 

(o) Warwick v. Slade (1811) 3 


Camp. 127; 13 R. R. 772. Cp. 
Thompson v. Adams 0889) 23 Q. 
B.D. 361. 

(p) Edgar v. Fowler (1803) 3 
East, 222; 7 R.R. 433; Taylor v. 
Bowers (1876) 1 Q.B.D. !291; Has- 
telow v. lackson (1828) 8 B. & C. 
221; 32 R.R. 369. 


Ss. 

202.204. 
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Ss. ' 

204, 206. 


bales of cotton in A.'s name and so as not to render himself personally liable 
for the price, A. can revoke B.’a authority to pay for the cotton. 


Authority partly exercised. — ^The rule here laid down is con- 
nected with tlie principal’s duly to indemnify, the agent (s. 222, 
below). " If a principal employs an agent to do something which 
by law involves the agent in a legal liability ” — or even in a custo- 
mary liability by reason of us^e in that class of transactions known 
to both agent and principal-^*" the principal cannot draw back and 
leave the agent to bear the liability at his own expense ” (q). 
There is no conclusive English authority really covering the ground 
but Lord Lmdley states it as the better opinion that “ an agent who 
has already acted on his instructions, and has thereby incurred a 
legal obligation to third parlies, ... is notibound on the command 
of his principal to stop short and refuse to' perform the obligation , 
incurred. There is nq doubt that, as between himself and his 
principal, an agent is entitled to obey the counter-order, and to 
obtain a full indemnity from the consequences of so doing. But 
it is apprehended that he is at liberty so far to carry out the instruc- 
tions on which he has begun to act as may be necessary to relieve 
himself from all the legal liabilities incurred before; notice of the 
countermand, and, having done so, to insist upon indemnity and 
reimbursement as if the principal had not changed hia instruc- 
tions ” (r). Conversely, if a principal revokes his agent’s autho- 
rity to carry on an enterprise, and the agent nevertheless carries 
it on and contrary to expectations makes a profit, the principal 
cannot then ignore his own revocation and claim tlie profit (j). 

SOS- Where there is an express or implied con- 
Compensation for that the agency should be con- 

. revocation by princi- tinned for any period of time, the prin- 
by agent cipal must make compensation to the 

agent, or the agent to the principal, as 
the case may be, for any previous revocation or renun- 
ciation of the agency without suffici’ent cause. 

Compensation for revocation. — By this section “the prin- 
cipal is bound to make compensation to the agent whenever there 
is an express or implied contract that the agency shall be continued 
for any period of time. This would probably always be the case 
when a valuable consideration had been given by the agent ” (#)■ 


(g) Read v. Anderson (1884) 13 
Q.B.D. 779, at p. 783, per Bowen 
LnJ. The question whether un- 
'doubUd prindple was rightly applied 
in thia case by the majority of the 
Cefort, ^ving regard to the statute 
law, which is not material here, wes 


cut short by the Gaming Act, 1892?“ 
(r) Lindley on Partnership, 10th 
ed„ 447. 

(j)' Haride^ Prasad Singh v. 
Kesho Prasad Sit^h 93 I.C. 4S4, 
6QS; A.I.R. 1925 Pat. 68. 

(tXPer -Cur, in Vishmteharya v. 
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The valuable consideration here sopken of must be something Ss. 
more than undeilaking the agency. VWhere A. appointed B, as 05, 06. 
exclusive agent for the sale of A.'s coal in Liverpool for seven 
years, and B. undertook not to sell any other owner’s coal there 
during that time .without A.’s consent, this was decided by the 
House of Lords not to imply any condition that A. should continue 
to keep his colliery during the tenn. " Upon such an agreement 
as that . . . , unless there is some special term in the contract that 
the principal shall continue to carry on business, it cannot for a 
moment be implied as matter of obligation on hjs part that, whether 
the business is a profitable one or not, and whether for his own 
sake he wishes to carry it on or not, he shall be bound to carry it 
on for the benefit of the agent and the commission that he may 
receive ” («). 

There is a class of cases in which an agent for sale, having 
proceeded far enough in the transaction to be entitled to conunis- 
sion on its completion, has been deprived of his commission by tlie 
principal putting an end to the whole matter. But these cases do 
not depend on the rule here laid down, or on any rule peculiar to 
the law of agency. They are examples of the rule that one partj^ 
to a contract must not prevent another' from performing his part 
(ss. S3, 67, above), or " each party is entitled to the full benefit 
of his contract without hindrance from the other" (©). See 
further the commentary on s. 219, below. 

20©- Reasonable notice must be given of jsuch 
N tice of revoca ^'^'^ocatton or renunciation; otherwise 
tion ^renunciatloT' the damage thereby resulting to the 
principal or the agent, as the case may 
be, must be made good to the one by the other. [S. A. 

§ 478 .] 

An authority given by two or more principals jointly may be 
determined by notice of revocation or renunciation being given by 
or to any one of the principals (w). If the authority is joint and 


Ramchandra (1881) 5 Bom. 2S3, at 
p. 2S6.' 

(m) Rhodes v. Porwood (1876) 1 
App. Ca. 256, per Lord Penzance 
at p. 272. Cp, Hamlyn & Co. v. 
Wood & Co. [1891] 2 Q.B, 488, C. 
A. (not a case of agency) ; cf. 0^ 
cial Assignee of Madras v. Prank 
Jthnson Sons & Co, (1930) S4 Mad. 
409; 128 1.C. 849; A.I.R. 1931 Mad. 
65. 

(») Prickett V. Badger (1856) 1 
C.B.N.S. 296; 107 R.R. 668; Inch- 
bald V. Western Neilgherry Coffee, 
etc., Co. -(1864) 17 C.B.N.S, 733; 


142 R.R. 603. See the judgment of 
Willes J. 

(«i) Bristow V. Taylor (1817) 2 
Stark. 50; see however Kirtyanand 
V. Ramanand A.I.R. 1936 Pat, 456; 
164 I.C. 220, where Bristow v. Toy- 
ground that the agency in that case 
lo^, supra , was distinguished on the 
was for an indefinite period. In the 
case cited it was for a fixed period 
of three years and the appointment 
of a joint manager was clearly part 
of the terms of the contract of the 
joint owners inter se. 
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Ss. several, revocation by one principal will only determine the authority 
200-208. vvhich he himself has given {x). 


Revocation and renun- 
Reyocaiiott and re- ciation may be expressed or may be 
RTMsed'or'^mpik^^ implied in the conduct ol the principal 
or agent respectively. 

Illustration. 

A. empowers B. to let A.’s house. Afterwards A. lets it himself. 
This is an implied revocation of B.’s authority. [S.A, § 474]. 

203- The termination of the authority of an 


When termination 
of agent’s authority 
tulres effect as to 
agent, and as to third 
persons . 


agent does not, so far as regards the 
agent, take effect before it becomes, 
known to him, or, so far as regards 
third persons, before it becomes known 
to them. 


Illustrations. 

(a) A. directs B. to sell goods for him, and agrees to give B. S per 
cent, commission on the price fetched by the goods, A. afterwards, by let- 
ter, revokes B.’s authority. B., after the letter is sent, but before he re- 
ceives it, sells the goods for 100 rupees. The sale is ■binding on A., and B. 
is entitled to five rupees as his commission. 

(b) A,, at Madras, by letter, directs B. to sell fOr liim some cotton lying 
in a warehouse in Bombay, and afterwards, by letter, revokes his authority 
to sell, and directs B. to send the cotton to Madras. B., after receiving the 
second letter, enters into a contract with C., who knows of the first letter, ^ 
but not of the second, for the sale to him of the cotton. C. pays B. the 
money, with which B. absconds. C.’s payment is good as against A. 

(c) A. directs B., his agent, to pay certain money to C, A. dies, and 
D. takes out probate to his will. B., after A.'s death, but before hearing 
of it, pays the money to C. The payment is good as against D., the executor. 


Time from which revocation operates.-?-" Revocation by the 
act of the principal takes effect as to the agent from the time when 
the revocation is made Icnown to him ; and as to third persons when 
it is made known to them, and not before,” [S A § 470.] 

Except as to illustration (c), which removes an anomaly, this 
section is in accordance with the common law. When A. trades 
as B.’s agent with B.’s authority (even though the business be 
carried on in A.’s name, if the agency is known in fact), all parties 
with whom A. makes contracts in that business have a right to hold 
B. to them until B. gives notice to the world that A,’s authority 
is revoked ; and it makes no difference if in a -particular case the 
agent intended to keep the contract on his own account (y) . « 

Illustration (c) follows the rule of the Roman law and systems 
derived from it aga inst the English authorities, which are admitted 

C^) Monindra Lai Chatterjee v. (y) Trueman v.’Loder (1840) J1 
HM pada A.l.R. 1936 Cal. 630; A. & E. S89: 52 R,R. 451. 
1661,C. 608. 
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to be unsatisfactory (s). Accordingly an acknowledgment of a gg. 
debt made by an agent, though after the death of the principal, 208, *209» 
binds the e.state of the principal provided the creditor has no Imow- 
Icdge at the time of the death of the principal and the acknowledg- 
ment amounts to a “ reasonable step [taken by the agent] for the 
protection and preservation " of the assets of the principal within 
the meaning of s. 209 (a). 

If the authority of an agent to admit execution of a document 
is revoked before the registration thereof, but such revocation is 
not known either to the grantee of the document or the registering 
officef, the document is not invalidated, though it is registered by 
the agent after the revocation of bis authority (b). 

i 

20&. When, an agency is terminated by the prin- 

Agent's duty on becoming of unsoimd 

termination of agency mind, the agent is bound to take, on 
by prindpai’s death behalf of the representatives of his late 
Of insanity. piTncipal, .all ^reasonable steps for the 

protection and preservalion of the interests entrusted 
to him. 

Sec S. A. §§ 491, 492. There does not seem to be any English 
aulliorily, and there are few Indian cases on the section. In Anand 
Behari v. Dinshaw & Co. (c), it was held that the accountant of 
a baftk on the verge of liquidation could not pray the section in aid 
as a justification for selling bank property after the death of the 
director of the bank. It had been urged that this was the only^way 
in the circumstances to obtain ready cash for carrying on the 
bank’s business. 

An agency is terminated under s. 201 by the death of the 
principal. If the agent thereafter continued in service of tlie prin- 
cipal’s heirs, a new agency is created. There is nothing in this 


(s) In England the principal's 
estate IS not liable on the contract, 
but'perhaps may be liable for actual 
loss; Drew v. Num (1879) 4 Q.B. 
D. 616; Blades v. Free (1829) 9 B. 
> & C. 167; 32 R.R. 620; but the 
I agent is liable on implied 'warranfir 
1 of authority: Yonge v. Toynbee 
• [19101 1 K.B. 215, C.A. Nor can the 
agent recover agreed remuneration 
tmlrom the principal’s estate for service 
in the business of the agency per- 
formed after the principal's death; 
Campanari v. Woodbum (1854) IS 
C.B. 400; 100 R.R. 406. 

(o) Ehrahim Haji Yabub v. 
Chtmilai (1911) 35 Bom. 302; 10 I. 


C. 888. 

(b) Mohendra Nath v. Kali Pro- 
shad (1902) 30 Gil. 265. The 
Lahore High Court held in Moosa- 
jee v. Admimstrator-Genergl of 
Bengal (1921) 3 Lah.L.J. 265, that 
the manager of a distillery was em- 
powered tinder this section to enter 
into contracts for the purchase of 
molasses after the death of the pro- 
prietor. If it was within his ordi- 
nary authority, and he had not heard 
of the principal’s death, one fails 
to see what there was to report. 

(c) A.I.R. 1942 Oudh 417; 200 
I.C. 485. 
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Ss. section to indicate that the agency continues on the old terms (d). 
200-211. See notes to s. 208, above. 

2110 The termination o'f the authority of an 
agent causes the termination (subject 
Termination of sub- ^-q rttles herein contained regarding 
agent s ant oiityr terminatibii of an agent’s authority) 

of the authority of all sub-agents appointed by him. 

As a general rule this is obvious. There -tnay be cases where 
a substitute rather than a sub-agent has been appointed, and there 
appears by express agreement or by the nature of the case an inten- 
tion that his authority shall not be determined when that of the 
original agent is revoked: S. A. § 469. , 


Agent’s Dufy to PrincipaL 

211. An agent is bound to conduct the business 
Agent’s duty in his principal according to the (11*1*60- 
coaducting principal’s tions given by the principal, or, in the 
busraess. absence of any such directfons, accord- 

ing to the custom) which prevails in doing business of the 
same kind at the place where the agent conducts such 
business. When the agent acts otherwise, if any loss be 
sustained, he must make it good to his principal, and, if 
any profit accrues, he must account for it. 


• lUuslrationf. 

(a) A., an agent eng^aged in carrying on for B. a busiues$, in which it 
is the custom to invest from time to time, at interest, tlie moneys which may 
be in hand, omits to make'such investments. A. must make good to B. 
the interest usually obtained by such investments. 

(b) B., a broker, in whose business it is not the custom to sell on credit, 
sells goods of A. on credit to C., whose credit at the time was very high. 
C., before payment, becomes insolvent. B. must make good the loss to* A. 


Additional Illmtmtions. 

^(c) An agent, instructed to warehouse goods at a particular 
place, warehouses a portion of them at another place, where they 
are destroyed, without negligence. He is liable to the principal for 
the value of the goods destroyed. [LUley v. Doubleday (1881) 7 
Q B.D. 510.] 

(d) An agent, instructed to insure goods, neglects to do so..^ 
He is liable to the principal for thdr value in the event of thdr 
being lost. ^Simth v. Laxelles (1788) 2 T.R. 187; 1 R.R. 457.] 


(d) Madfmudan v. Rahhal Chan- I.C, 697. 
dra (1915) 43 Cal. 248, 254-255 ; 30 
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(e) A broker, entrusted with goods for sale, sells them by S. 211; 
auction at an inadequate price, not having made an estimate of tlie 

value in accordance witli the custom of the particular trade. He 
must make good tlie loss. [Solomon v. Barker (1862) 2 F. & F. 

726; 121 R. R. 828.] 

(f) An auctioneer, contrary to the usual custom, lalces a bill 
of exchange in payment of the price of goods sold. . He is liable 
to the principal for the amount of the bill in the event of its being' 
dishonoured. [Ferrer^ v.' Robins (1835 ) 2 C. M. & R. 1S2.] 

(g) An agent, bound by his contract to keep proper books of 
accounts, omits to scrutinize, examine or check the accounts of bis 
subordinates whom he implicitly trusts. Talcing advantage of this, 
the subordinates commit gross frauds on him and his employers. 

The frauds and defalcations being due to the agent’s failure to 
perform his duty he is liable to make good the loss thereby caused, 

[Taylor v. United Afnca Co. A.I.R. 1937 PX. 78; 168 I.C. 

494. See also Punjab National Bank v. Diwan Chand A.I.R, 

1931 Lah. 302; 134 I.C. S77.] 

Departure from instructions. — ^In Bostock v. Jardine (e) the 
defendants were authoi'iscd to buy a certain. quantity of cotton for 
the plaintiff. “ Instead of co'mpl 3 dng witli their instructions, they 
bought a much larger quantity for the plaintiff and divers other 
people,” so that there was no contract on which the plaintiff could 
sue as principal. Accordingly, "though a contract’ was made, it 
was not the contract the plaintiff authorised' the defendants to 
make,” and the plaintiff was entitled to recover back a sum pqid 
to the defendants on account of the purchase-money. In an old 
equity case where a landowner’s steward was also lessee of part 
of the property, and in that capacity had made profitable arrange- 
ments with adjacent owners, it was held “ 1;hat the benefit he had . 
got as lessee by the use of the property should, upon reasonable 
terms, be acquired for his landlord and not for himself” (f). 

It is not. an agent’s duty to obey instructions which are 
unlawful. If, at a sale by auction ’without reserve, the auctioneer 
is instructed not to sell for less than a certain price, he is not liable 
to the principal for accepting tlie highest bona fide bid, though it 
may be lower than that price (g). 

“ If any loss be sustained.” — ^Where an agent sells his prin- 
cipal’s goods in breach of his duty below the limit placed upon 
them by the principal, tlie measure of damages is the actual loss 
\^ich the principal has sustained, and not the difference between 
the price at which they are sold and the limit of price placed on 


• (e) (1865) 3 H. & C. 700. {g) Bexwell v. ChrUtie (1776). 

(f) Beaumont v. Boultbee (1802) Coyrp. 395. 

7Ves. 599, atp.bOS. 

72 
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S 211, the goods. Where no loss is suUcred, the principal is entitled at 
least to nominal damages, the sale being wrongful (h). 

The measure of damages where an agent, who had been in- 
structed not to part with the possession of certain goods until they 
are paid for, parted with them without payment, was held to be the 
value of the goods, the purchaser having failed to pay the price (i). 

As to the ‘duty to account for profits, see s. 216 and commen- > 
tary thereon, below. 

Custom of trade. — ^According to the custom of trade in 
liombay, when a merchant requests or authorises a firm to order and 
(o buy and send goods to him from Europe, at a fixed price, net 
free godown. including duty, or free Bombay harbour, and no rate 
of remuneration is specificdly mentioned, Jhe firm is not bound to 
account for the price at which the goods were sold to the firm 
by the manufacture. And it does not make any diEerence that 
the firm receives commission or trade discount from the manu- 
facturei*, either witli or without the knowledge of the merchant (/), 

Usage of the Bombay market known as the pakki adat 
system. — ^The following are the incidents of a contract entered into 
on pakki adat terms : — 

(1) The pakka adatia has no authority to pledge the credit of 
the up-country constituent to the Bombay merchant, and no con- 
tractual privity is established between the up-country constituent 
and the Bombay merchant. 

(2) The up-countiy constituent has no indefeasible right to 
the contract (if any) made by the pakka adatia on receipt of the 
order, but the pakka adatia maj'’ enter into cross-contracts with the 
Bombay merchant, either on his own account or on accoimt of 
another constituent, and thereby for practical purposes cancel the 
same. 

(3) The pakka adatia is under no obligation to substitute a 
fresh contract to meet the order of his first constituent. 

The relation between the pakka adatia and the up-country con- 
stituent is not the relation of agent and principal pure and simple. 
The precise relation may thus be described in the words of Jenkins 
CJ.;- 

• ‘ I think the contract between the parties was one of employ- 
ment for reward, and the incidents proved appear to me to con- 
verge to the conclusion that the contract of a pakka adatia, in 


(h) Manchibhai v. Tod (1894) 
20 Bom. 633; Chelapaihi y. Sway- 
ya (1902) 12 M. L, J. 375. Much 
less can an agent claim ftom the 
principal expenses incurred in acting 
contrary to instructions; Maihra 
Das-Mufladdi Lai v. KUken Chand- 


Raihji Das S6 1,C. 567; A.I.R. 19J5 
Lah. 332. 

(i) Stearine Co, v. Hemtemann 
(1864) 17 C.B.N.S, 56; 142 R.R. 
245. 

(/) Paul Beier v. Chotalal Javer- 
30 Bom. 1. 
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circumstances like the present, is one whereby he undcrtaltes or, S. 211. 
to use the word in its non-technical sense as business men on occa- 
sion do use it, guarantees that delivery should, on due date, be 
given or taken at the price at which the order was accepted, or 
■differences paid : in,effect he undertakes or guarantees to find goods 
for cash or cash for goods or to pay the difference. 

" I do not say that there is no relation of principal and agent 
"between the parties at any stage ; thei'c may be up to a point, and 
that this is legally possible is shown by Hellish L.J. in Ex parte 
White^ (k) where he speaks of ‘ a person who is an agent up to a 
•certain point.’ So here there may have been that relationship in 
its common meaning for the purpose of ascertaining the price at 
which the order was be completed, and to this point of the 
transaction all the obligations of that relation perhaps apply. But 
when that stage is passed, I think the relation is not that of principal 
and agent, but of the nature I have indicated. Into this contract 
there is imported by the evidence of custom no such element of 
unreasonableness as would compel us to reject it on that score ” (Z). 

In Maiiilal Raghmath v. Radhaktsson Ramjkvan (m) Macleod 
■C.J. said the only distinction between a pakka adatia and brqlcer 
who is liable on his contracts is that the former does not contract 
-as agent, but as principal ; in other words, the pakka adatia imder- 
talces busine_ss for his principal, but the particular contracts b}^ 
which he carries out that business are his own affair (») . . 

Usage of the Bombay market known as the kachhi adat 
system in cotton business. — Under the kachhi orfari system, when 
•an adatia receives an order from an up-country con.stituent for' the 
sale or purchase of cotton, he sends for a broker and settles the 
rate with him. The rate so settled (o) becomes from that moment 
binding upon both the adatia. and the broker, and the broker remains 
personally bound until he brings a party willing to take up the 
•contract. The broker in such a case adopts one of two ways: he 

(k) (1870-1871) L.R. 6 Ch. 397, pakka adatias, see Jot Ram v. Jitaan 
•atp. 403. Ram A.I.R. 1932rLah. 633; 139 I. 

(Z) Bhag-wandas Narotamdas v. C. 637 {pakka adat contract not con- 
Kanji Deoji (1906) 30 Bom. 20S, in trary to public policy) ; Balkrislman 
app. from (1905) 7 Bom. L.R. 57; & Co, v. Ram Nath A.I.R. 1940 

Bhagwandas v. Burjorji (1917) 45 Lah. 195; 189 I.C. 690 (where the 
I. A. 29, 32-33 ; 42 Bom. 373, 377- case law is reviewed); Sakarbhaiv, 

378; 44 I.C. 284. See also Chandu- Ramriklal A.I.R. 1932 Bom. 328; 
lal Suklal v. Sidhpithrai Soojanrai 34 Bom. L.R. 709; 138 I.C. 244 
(1905) 29 Bom. 291; iifedama/ (right of'' adatia io demand 
<»amal v. Swajmal Govmdram (1907)_ ‘margin’) ; Ganpat Mai v. Kher Singh 
33 Bom. 364; Ramgopal Parsram v. (1937) 18 Lah. 683; A. I. R. 1937 
Uggersain (1942) Kar. 38; 201 I.C. Lah. 581. 

513; A.I.R. 1942 Sind 115. (o) The rates are settled in consc- 

(w) (1920) 45 Bom. 386 ; 62 I.C. guence of constant fluctuation m the 
361. ^ '' market, which may rise or fall every 

(») For other cases relating to two minutes. 
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Ss. 

211, 212. 


either procures a party to take up the contract and intro- 

duces him to the adatia, and the party and the adatia thus exchange 
kabalas (contracts) with each other; or, where the broker has got 
a contract of his own ready, he agrees to transfer it to the adatia 
and brings together the adalia and the other party to his (brokerts) 
contract, and these two tlien exchange kabalas with each other. 
If, when the party is brought to the adatia, the market rate is “the 
same as the rate settled by the adatia with the broker, the broker 
gets nothing beyond his commission. If the mai'ket rate is less 
than the rate originally settled by the broker, the difference between 
the two rales has to be borne by the broker and paid to the person 
with whom the original rate was settled. If, on the other hand, it 
is more, that person has to bear the difference and pay it to the 
broker. There is nothing unreasonable in such usage (/>). 

Bombay Silver Market. — There is a custom of the Bombay 
Silver Marljet for forward dontracts that only ^shroffs are the 
ostensible buyers and sellers, though shroffs may have and often 
do have outside principals for whom they are acting. The shroffs, 
when acting for principals, work sometimes for kacHhi adat and 
sometimes for pokka adat. In the case of "ktyMvi adat, the adatia 
shroff guarantees the performance of the contract to the other 
shiioff but does not guarantee its performance to his own principal. 
In the case of pakki adat, the adatia shroff, who then acts for a 
higher rate of commission,' is liable as principal both to his own 
employer and to the other shroff. This custom whereby only 
shroffs are the ostensible parties is observed for two reasons agree- 
able' to the Marwari shroffs: first, that on eyery forward silver 
transaction a commission becomes payable to one or both of the 
Marwai'i shroffs; and, secondly, that the adatia shroff guarantees 
to the other shroff performance of the contract. There is no such 
custom, howevei-, that the selling shroff is-not personally liable to 
the principal of the buying adatia. Thus if A. enters into a con- 
tract in the name of his kachha adatia H. whereby H. agrees to 
buy and S. agrees to sell silver bars for the ensuing vedda, A. is 
entitled to demand performance of the contract from S. (g). 


Stt2‘ An agent is bound to conduct the business 
of the agency with as much skill ,as is 
reSd^mm ‘St p^ieraUy possessed by persons engaged 
in similar business, unless the principal 
has notice of his want of skill. The agent is always bound 
to act with reasonable diligence, and to use such skill 


(fi) Fakir chmd Lalchand v. Doo~ 
lab Gayindji (1903) 7 Bom.L.R. 213. 

to the discretion to call for mar- 
^ in the Bombay Cotton Market, 
Devsh Bhikmckand (1926) 29 


W.L.R. 147; 100 I.C. 993; A.I. 
R. 1927 Bom. 125. 

(d) Abraham y;. Sarupehand 
(1917) 42 Bom. 224>,41 I.C. 256. 
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he possesses; and to make compensation to his principal S’. 212. 
in respect of the direct consequences of his own neglect, 
want of skill or misconduct, but not in respect of loss or 
damage which arc indireotlyi or remotely caused by such 
neglect, want of skill or misconduct. 

Illustrations. 

(a) A., a merchant in Calcutta; has an agent, B., in London to whom 

a sum of money is paid on A.’s account, with orders to remit. B. retains ✓ 
the money for a consider.ible time. A., in consequence of not receiving the 
money, becomes insolvent. B. is liable for the money and interest from the 
day on which it ought to have been paid, according to the usual rale, and for 
any further direct loss — as e,g., by variation of rate of exchange— but not 
further. ^ 

(b) A., an agent" for the sale of goods, having authority to sell on 
credit, sells to B. on credit, without making the proper and usual inquiries as 
to the solvency of B. B., at the time of sucli sale, is insolvent. A. must 
make compensation to his principal in respect of any loss thereby sustained. 

(c) A., an insurance broker, employed by B. to effect an insurance on 
a ship, omits to see that the usual clauses are inserted in the policy. The 
ship is afterwards lost. In consequence of the omission of the clauses notliing 
can be recovered from the underwriters. A, is bound to make good the loss 
to B. 

(d) A,, a mercliant in England, directs B., his agent at Bombay, who 
accepts the agency, to send him 100 bales of cotton by a certain ship, B., 
having in his power to send the cotton, omits to do so. The ship arrives safely 
in England. Soon after her arrival, the price of cotton rises. B. is bourid 
to make good to A. the profit which he might have made by the 100 bales 
of cotton at the time the ship arrived, but not any profit he might have made 
by the subsequent rise (r) . 

Cp. S. A. §§ 183—185, 191, 217, 220, 221: “ When a sWlled 
labourer, artisan, or artist is employed, there is, on his part, an 
implied warranty that he is of sldll reasonably competent 
to the art he undertakes. . . . An express 'promise or eiqjress 
representation in the particular case is not necessary, , . . The 
failure to afford the requisite skill which had been expressly or 
impliedly promised is a breach of legal duty and therefore mis- 
conduct.” And the employer is justified in dismissing an employee 
who shows himself incompetent, though he may have been engaged 
for a term' not expired (r). But the obligation of diligence may 
be waived by express agreement (#). How far an agent employed 
in the general supervision of work has to answer for the skill and 
diligence of workers under him must depend on the nature of the 
work and on local usage 'X«). On the other hand, any express 


^(r) For a further elementary 
illustration see Suraj Mal-Chcmd<m 
Mm V. Fateh Chand (1929) 11 Lah. 
-227. 

(j) Harmer v. Cornelius (18S8) 
S C.'B. N. S.„236: 116 R. R. 654. 
Cur, per Willes J. 


(0 Austin V. Manchester, etc,, 
Ry. Co. (1850) 10 C.B. 454; 84 R. 
R. 645. 

(«) Nagendra Nath Singha v. 
Nagendra Bala Chowdhurani, 97 I, 
C. 200; A.I.R, 1926 Cal. 988 ; 43 
C.L.J, 479. 
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* 

. Ss. undertaking or guarantee by tlie agent will bind him according tO’ 
212, 2l3. its terms;, and an agreement exempting an agent from the conse- 
quences of his own fraud or wilful wrong seems on principle to be 
void (S.A. § 188). An agent is bound to loiow so much of the 
law material to the business in hand as will enable him to protect, 
the principal’s interest, and make tlie transaction binding on the 
other party (v). Every person acting as a skilled agent is bound 
to bring reasonable skill and knowledge to the performance of his 
duties (w). It is not enough for liim to rely and act upon the 
statements of other persons: Sitarampur Coal Co. v, Colley (1908) 
13 C, W. N. 59. But an agent who is definitely authorised to 
enter into a particular transaction is not liable to the principal for 
any loss which may be suffered in consequence of the imprudent 
nature of the transaction {x ) ; nor is he liable for tire consequences 
of a mere mistake or error of judgment provided he exercises such 
care and slcill as may be reasonably expected under the circum- 
stances (y). 

Gratuitous agent. — A gi’atuitous agent is liable for any loss 
sustained by his principal through the gross negligence of the 
agent (a). Gross negligence may be defined as the omission by 
the agent to exercise such skill as he actually has (a), or has held 

himself out to have (i), and such care and diligence as he is in 

the habit of exercising with regard to his own affairs (c). 

25 1 3 All agent is bound tO' 
Agent’s accounts. render proper accounts to his principal 

' on demand, 

.Agent's duty to account. — ^This duty is elementary, and 
will be enforced at need by foltowing in the agent’s hands property 
representing money for which he ought to have accounted (d). It 
is irrespective of any contract to that effect. It is not' discharged 
by merely delivering to the principal a set of written accounts 
without attending to explain them and produce the vouchers by 
which the items of disbursement are supported (e). If an ggent 


(v) Park V. Hammond (1816) 

6 Taunt. 495; 16 R. R. 658; Neil- 
son v. James (1882) 9 Q.B.D. 546 

(w) Lee V. Walker (1872) L.R. 

7 C.P. 121; Jenkifis v. Betham 
(1855) 15 C.B. 168; 100 R.R. 297. 

(«) Overend v. Gibb (1872) L.R. 
SH.L.480.- 

(y) Lagunas Nitrate Co. v. La- 
gunas Syndicate [1899] 2 Ch, 3^; 
Nmtd Rom v. Gokal Chand A.I.R. 
1933 Lab. 841. ' 


(a) Agnew v. Indian Carrying Co. 
(186S)r2M.K.C. 449, 

(a) Wilson V* Brett (1843) 11 
M. & W, 113; 63 R.R. 528»- 


(6) Beal v. South Devon Ry. 
Co. (1864) 3H. 8cC. 377. 

(c) SMells V. Blackbume (1789) 
1 H. Bl. 159; 2 R.R. 750; Moffat 
V. Bateman (1869) L.R. 3 P. C. 
115; Griblwi v. McMullen (1869) L, 


R. 2P.C. 317. 

(rf) Chedworth v. Edwards 
(1802) 8 Ves, 46; 6 R.R, 212, 

(e) Annoda Persad v. DwarkwM 
(1881) 6 Cal, 754. See also Law- 
less V. Calcutta Landing and Slap- 
ping Co. (1881) 7 Cal. 627; Ram- 
chunder v. Manick Chmder (1881) 
7 Cal, 428; Shtb Cltmder v. Chun- 
der Narmn (1904) 32 Cal. 719; Ram 
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uegk'i'ts to keqj proper accounts, eveiylhing Consistent with esta- 213 
blished facts will be presumed against him in the event of his being 
called upon for an account of the agency (/). Where an agent 
mixes up his moneys with the moneys of his principal the onus 
clearly lies on the agent to prove that in any particular transaction 
which he claims to be his owtvhe employed his own moneys (cj). 

“ The principle is well established that ai\ agent entrusted with 
money or goods by a principal to be applied on his principal’s 
account cannot dispute the principal’s title unless he proves a better 
title in a third person and that he is defending on behalf of and 
with the authority of the third pfirson. The same principle controls 
the relation of bailor and bailee” {h). Possibly the framers of 
the Contract Act may have passed it over as belonging to the general 
law of estoppel ; in any case it is quite consistent with the Act. 

The duty to account is owed by the agent to the principal, and 
not to other persons. -Thus an agent appointed by the adminis- 
trator of the estate of a deceased person to recover outstanding debts 
due to the estate is not liable to account on the contract of agency 
to the person entitled to the estate, and it makes no difference that 
representation was granted to the administrator as attorney of the 
mother and guardian of the person entitled to the estate (i). 

When a minor comes to Court to have an account taken as 
between himself and his agent, and it is found on taking that 
account that the agent has made certain advances to the guardian, 
and advances have been applied for the benefit of the minor, the 
agent ought to be allowed these advances in taking the accounts. 

Here the plaintiff seeks relief from a Couit administering equity, 
and he must do equity himself (/). 

As to the form of a suit for an account between a principal 
and an agent, see the undermentioned cases {h). A decree may 
be passed in favour of an agent in a suit brought by the principal 
for accounts (J). A suit by a principal against his agent for an 


Das V. Bhagwat Das (1904) 1 All. 
L.J. 347; Madhusudaa v. Rakital 
(1916) 43 Cal. 248, 259-260 ; 30 I. C. 
697. The words ‘on demand’ have 
been thought to suggest that the de- 
mand should be made on the agent 
at his place of business : Audinara- 
yam v. LaksJminarayam A. I, R. 
1940 Mad. 588; (1940) 1 Mad.L.J. 
i£8. 

(/) Gray v. Ilaig (1854) 20 Beav. 
219; 109 R.R. 396. 

(g) Sirdhar Vasanta Rao v. Go- 
pal Rao A.I.R. 1940 Mad. 299; 188 
I.C. 626. 

(ft) Bhawanf S-ingh v. Mavivt 
Misbah-iid-din (1929) 56 I. A. 170; 


115 I.C. 729; A.I.R. 1929 P. C. 
119. 

(♦) Chidambarami Chelti v. Pt- 
chappa Chetti (1907) 30 Mad. 243. 
The suit in this case was founded 
on the contract of agency. 

(/) Swendra Nath Sarkar v. Atul 
Chandra Roy (1907) 34. Cal. 892. 

(ft) Degamberv. Kallynath (1881) 

7 Cal. 654; Hurrinath v. Krishna 
(1887) 14 Cal. 147; Ram. Lai v. 
Asian Assurance Co, A.I.R. 1933 
Lah. 483; 144 I.C. 595. 

(/) Kanshi Ram v. Dtila Rai A. 
I.R. 1938 Lah. 723; 179 I.C. 418; ' 
Bhawarn Sahai^alig Ram v. Chhajju ' 
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gg - account, and also for recovery of inoney that may be found clue 
213-215. from him, is governed by art. 89, sch. II, of the Limitation Act,- 
1877 (see now the Indian Limitation Act, 1908, Sch. I, art. 89) (w). 

Where an agent enters into a contract with a third person in 
his own name, and siibseciuently sues on the (fontract and obtains 
a decree, the principal is not entitled to maintain a suit for a decla- 
ration that he is beneficially interested in the decree and to recover 
the amount thereof from- the judgment-debtor. The fact that the 
principal is entitled to an amount from the agent does not entitle 
him to maintain a suit of this kind. He could have adopted the 
contract and sued on it liimself ; after a decree is passed for the 
• agent, he is too late (n). 

See also the commentary on s. 218, post. 

Liability of representative of agent to account. — The legal 
representative of an agent cannot be called upon to render ac- 
counts to the principal in the same sense as the agent himself. 
The remedy of the principal is to sue the representative for any 
loss he may have suffered by reason of the negligence or miscon- 
duct of his agent. In other words, the suit is not one for accounts 
strictly so called, but a suit for money payable to the principal out 
of the estate of the agent (o). 

214. It is the duty of an agent, in cases of diffi- 
Agents duty to ctilty, to use all reasonable diligence in 
communicate with communicating with his principal, and 
in seeking to obtain his instructions. 

There does not appear to be any reported authority in point 
on this section. Obviously the rule must be as stated. 

-■ 2 IS- If an agent deals on his own account in the 

'business of the agency, without first 
obtaining the consent of his principal 
and acquainting him with all material 
circumstances which have come to his 
own knowledge on the subject, the 
principal may repudiate the trans- 
action, if the case shows either that any material fact 
, has been dishonestly concealed from him by the agent, or 
that the dealings of the agent have been disadvantageous 
to him. 

4 - Mai (1937) All.L.J. 115; 168 I.C. 

* 983; Aa.R, 1937 All. 276. 

(^») ShXb Chandra Roy v. Chan- 
. Narain Milkerfee (1905) 32 Cal. 

719 . 

C») Godhanraint v. , Jakarmull 


(1912) 40 Cal. 335; 16 I.C. 583. 

(o) Kufiieda .Charm v. Asutosh 
Chatfopadhya (1912) 17 C.W.N. 5; 
16 I.C. 742; Badrinqth Upadhya v, 
Kesho' KuMtar A,1,R, 1940 Pat. 114; 
184 I.C. 495. 


Right of jirindpal 
when agent deals, on 
his own account, in 
business of agency 
without principal’s 
consent. 
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Illustrations. « oir 

(a) A. directs B. to sell A.’s estate. B. buys the estate for himself " 
in the name of C. A., on discovering that B. has bought the estate for 
himself, _ may repudiate the sale, if he can show that B. has dishonestly 
concealed any material fact, or that the sale has been disadvantageous to 

him. 

(b) A. directs B. to sell A.'s estate. B., on looking over the estate 
before selling it, finds a mine on the estate which is unknown to A. B. 
informs A. that he wishes to buy the estate for himself, but conceals the 
discovery of the mine. A. allows B. to buy in ignorance of the existence 
of the mine. A., on discovering that B. knew of the mine at the time he 
hought the estate, may either repudiate or adopt the sale at his option. 


Authoritative illustrations of the principle here laid down 
might be multiplied almost indefinitely from the English reports. 

A few will suffice for all useful purposes. The kind of case given 
in illustration (a) is the most common subject of animadversion, 
but thece is no doubt that the rule is general. “ Where an agent 
employed to sell becomes himself the purchaser, he must show that 
this was with the knowledge and consent of his employer, or that 
the price paid was the full value of the property so purchased ; and 
this must be shown with the utmost clearness and beyond all 
reasonable doubt ” (/>). 

" It is an axiom of the law of principal and agent that a 
broker employed to sell cannot himself become the buyer, nor can a 
broker employed to buy become himself the seller, without distinct 
notice to the principal, so that the latter may object if he think 
proper ” (q). 

For like reasons an agent for sale or purchase must not act for 
the other party at the same tfme, or take a commission from him 
unkirown to the principal (r), or settle any claim of his against the 
principal on exorbitant terms thereby to increase his own profit (s). 

An agent must give his principal " the free and unbiassed use of ^ ' 
his own discretion and judgment” (f). 

A principal who seeks to set aside a transaction on the ground 
that the provisions of the section have been violated must take 


(/>) Lord Lyndhursl, Charter v. 
Trevelyan (1844) 11 Cl. & F. 714, 
at p. 732 ; 65 R.R. 30S, at p. 315. 
In India it seems to be an ordmary 
question of fact, see Ratneshardas 
Betiarasidas v. Taiisookhrai Bashe- 
sh-^ilal, 102 I.C. 366; A.I.R. 1927 
Sind 195. 

(g) Willes J. in Mollett v. Ro- 
binsoii (1870) L.R. 5 C.P. 646, at 
p. 655. Local usage of a trade or 
■market contravening the general rule 
is not binding on’ a principal not pro- 
ved to have known it. See S.C, in 

71 


H.L. (1874) L.R. 7 H.L. 802. 

(r) Grant v. Gold Exploration, 
etc.. Syndicate of British Columbia 
[1900] 1 Q.B. 233, is a later exam- 
ple. 

(j) Mathra Das lagan Nath v. 
liwan Mal-Gian Chand (1927) 9 

Lah. 7; 112 I.C. 29; A.I.R. 1928 
Lah. 196 (the plaintiffs ■were in a 
ring, including some of tlie buycis, 
for artificial inflation of prices). 

(0 Clarke v. Tipping (1846) 
Beav. 284, at u. 292 ; 73 R.R. 355, 
at p, 361 . 
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Ss. ‘ proceedings for that purpose within a reasonable lime after 
215,216. becoming aware of the circumstances relied on («<)• 

English authorities do not recognise the qualifications added 
at the end of this section (w), and it does not appear why it was 
thought necessary to add them. The English doctrine may be 
thought to have been affected by the well-known severity of Courts 
of Equity towards trustees, and to be in excess of a reasonable 
standard of ordinary commercial justice. In fact, the special provi- 
sions of the Trusts Act, ss. 51 — 54, arc more stringent. However, 
in Achutha Naidu v. Oakley, Bowden & Co. (w), where an agent 
dealt on his own account in the business of the agency and bought 
the goods of his principals in the name of a dummy, it was held 
that the fraudulent concealment of his identity and the fact that he 
was competing in the same market brought the case within the 
present section. 

S 1 @. If an "agent, without the knowledge of his 
principal, deals in the business of the 
Principtd's right to agency on his own account instead of 

agent dealing on his on accouiit of his principal, the pnn- 
own amount in busi- cipal is entitled to claim from the agent 
ness o agency. benefit which may have resulted to 

him from the transaction. 

Illustration. 

r 

, A. Erects B., his agent, to buy a certain house for him. B. tells A. 
it cannot be bought, and buys the house for himself. A, may, on discover- 
ing that B. has bought the house, compel him to sell it to A, at the price 
he gave for it. 

Additional Illustratioit. 

A., acting as B.’s agent, agrees with C, for the sale to him of fifty 
maunds of grain for future dehvery. A. delivers his own grain to C. as 
against the contract. Subseciuently he receives grain from B. for delivery 
to C. under the contract, which he sells in the market at a profit. B. may, 
on discovering these facts, claim the profit from A. [Damodar Das v. 
Sheoram Das (1907) '29 All. 730.] 


Principal’s rights to profits , — ■" It may be laid down as a 
general principle that in all cases when a person is, either actually 
or constructively, an agent for other persons, all profits and advan- 
tages made by him in the business, beyond his ordinary compen- 
sation, are to be for the benefit of his employers”: S.A. § ^1, 
a?te|)tedby the Court of Queen’s Bench (jr). “ If a person, while 

(«) Wenlworthv. Lloyd.iim') 10 (w). (1922) 45 Mad. 1005; 69 I. 

H. L. Cas. 589; 138 R.R. 315. x C. 927. 

(v) Ex parte Lacey (1802) 6 "Ves. (.v) Morison v. Thompson (1874) 
e5;6R.R.9,^l, L.R. 9 Q.B. 480, at p. 485. Tliere 



agent's duty not to make secret profit. 579 

holding a fiduciary position and acting in that capacity, makes a g glB. 
profit without fully disclosing his interest to those persons towards 
whom he stands imsuch a position, he must account to them for 
that profit ” (y)>^nd it is immaterial that in acquiring the profit 
the agent may have .run the risk of loss (f), and that the principal 
may have suffered no injury (a). Accordingly, if an agent for sale 
receives a share of commission or extra profit from the buyer’s agent 
without the knowledge of his own principal, the principal can recover 
the sum of money received to his use (b). The principal can also 
recover from the agent and from the person who bribed him under 
the name of commission or otherwise, jointly and severally, damages 
for any loss sustained by the principal by reason of entering into 
the contract, e.ff., an addition fraudulently made to the price of 
goods l^ught through the agent in order to give the agent a secret 
profit. V Recovery of the illicit profit from the agent is no h&j to 
an action for further damages against the third person (c).v'The 
relation which arises in such cases between the agent in default 
and the principal is that of debtor and creditor, not of trustee and 
beneficiary (d). The ordinary law of limitation is applicable, the 
time running from the principal’s discovery of the facts (c), and 
the special i-ules as to following trust money into its investments 
do not apply (d). Interest is fecoverable on bribes and on all 
secref profits received by the agent (/). 

Where an agent has in effect bought from his principal, a 
subsequent purchaser from the agent with knowledge of the agency 


arc limits to constructive agency. 
A. is a mortgagee in pos'session, 
holding from Z., the mortgagor, a 
power of attorney to manage and 
sell the property. M., a subsequent 
mortgagee with whom A. has noth- 
ing to do, exercises his power of 
sale. A. is not Z.’s agent for the 
purpose of that sale and is entitled 
to become the buyer without being 
liable to account to Z. : Official As- 
signee v. R. M. P. V. M. Firm 
(1929) 7 Rang. 61; 118 I.C. 625; 
A.I.R. 1929 Rang. 140. 

But the connection of mortgagees' 
peculiar rights and duties with the 
general law of contracting parties is 
a^cst remote. 

(y) Stirling L.J., Cosfa Rica R. 
Co. V. Porwood [1901] 1 Ch. 746, 
766. In the particular case the plain- 
tiff company was held to have no 
right to complain of one of its direc- 
tors having mkde profit out of a 
contract with the company, partlj 


because of a special provision in the 
articles of association and partly 
because the company was in substance 
informed of all the material facts. 

(s) Williams v. Stevens (1866) 
L.R. 1 P.C. 352. 

(a) Parker v. McKenna (1874) 
L.R. 10 Ch, 96; Kaluram v, Chim- 
ttiram A.I.R. 1934 Bom. 86; 36 
Bom.L.R. 68; ISO I.C. 467. 

(&) lb.; and spe note (x) above; 
Manikka Mooppmtar v. Peria Miini- 
yemdi A.I.R. 1936 Mad. 541; 70 

Mad.L.J. 724; 164 I.C. 31. 

(f) Mayor of Salford v. Lever 
[1891] 1 Q.B. 168, C.A. 

(d) Lister & Co. v. Stubbs (1890) 
45 Ch. D, 1 ; Powell v. Jones [1905] 
1 K.B. 11. 

(e) Metropolitan Bank v. Heiron 
(1880) 5 Ex. Div. 319. 

(f) Nant-y-glo Iron Co, v. Grave 
(1878) 12 Ch.D. 738; Pearson's 
Case (1877) 5 Ch.D. 336; Tola 
Ram V. Zalim Singh A.I.R. 1940 
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is in no belter position against the principal than the agent 
him.sclf {g). 

Forfeiture of commission.-^n agent who has wrongfully 
dealt on his own account is obviously not entitled to recover any 
commission for the lransaction,''^ven if the prhicipal adopts it, for 
the principal could forthwith recover it back from him under this 
section or the equivalent common law rule. Moreover, he had no 
authority to make a contract with himself, and therefore has earned 
nothing as agent (/)). The principal’s option of ratifying the 
unauthorised transaction does not give the agenC any better right. 

Knowledge of principal. — A transaction of this kind may 
be approved or ratified by the principal (i), but it must be upon 
full disclosure. It is not enough for the agent to tell the principal 
that he has some interest of his own. He must disclose all material 
facts, and be prepared to show that full inform^on was given and 
the agreement made with perfect good faith. ''Notice sufficient to 
put the principal on inquiry will not do (/) . v^ius where an agent 
employed to buy goods sells his own goods to the principal at a 
price higher than the prevailing market rate, the principal is entitled 
to repudiate the transaction, and he is not bound by a ratification 
made in the absence of knowledge that the agent was selling his 
own goods and was charging him in excess of the mai'ket price (k). 

It is open to the pi'incipal whose agent has bargained for a 
secret profit or commission to adopt the transaction, if he thinks fit, 
for the purpose of suing the third party and recovering for himself 
the. sum promised by him to the agent, or any part of it which the 
agent has not received (/). 

Profit not acquired in course of agency. — The Court of 
Appeal in In re Cape Breton Co. (ni) held that an agent who, 
without disclosure, sells to his principal _^oods which were the pro- 
perty of the agent before the commencement of the agency is not, 
in the absence of misrepresentation (»), liable to account for the 
profit made by him or for the difference between the contiact price 
and the market value, even if the remedy of rescission is not npen 
to the principal owing to its having become impossible (M).y^This 
decision, though •obviously open to criticism, has been approved 


All. C9; (1939) All.L.J. 106S; 187 
T.C. 277. 

(ff) Molony v. Kernan (1842) 2 
Dr. & W. 31: 59 R.R. 635. 

(/i) Salomans v. fender (1865) 3 
H. & C. 639: 140 R.R. 651 ; Toachin- 
json V. Meghjee VaUabhdas (1909) 
34 Bom. 292. 

(0 Re Haslam [1902] 1 Ch. 765. 

(/) Jessel M.R., Dimte v. Eng- 
lish (1874) L.R. 18 Eq. 524. 533— 
536, citing and approving earlier 


authorities: Gluckstein Barnes 
[1900] A.C. 240. 

(Ji) Dainodar Dcs v. Skeorain 
Das (1907) 29 All. 730. 

(/) IVItaley Bridge Printing Q;. 
V. Green (1879) 5 Q.B.D. 109. 

(«0 (1884) 29 Ch.D. 795. And 
see Ladywell Mining Co. v. Brookes 
(1887) 35 Ch.D. 400. 

(») As to misrepresentation, sec 
In re Leeds, etc., Tfieatre of Varie- 
ties [1902] 2 Ch. 809. 
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by the Privy Council in a Canadian appeal (o) where a director 4 g 216, 
of a company purchased property on his own account, and subse- 
quently sold it to the company at a higher price willioul disclosing 
the profit.^/ The Bombay High Court has held that, whether In rc 
Cape Breton Co. was rightly decided or not, “ it cannot be said to 
have laid down a principle so generally accepted that we must assume 
it to have been present to the minds of those who framed the Contract 
Act in 1872, and what we have to do is to construe the Contract Act. 

The words of s. 216 are quite general and contain no such qualifi- 
cation on the liability of an agent to account for a piofit made by 
the sale of his own goods to the principal as was approved in In rc 
Cape Breton Co.” (p). 

Unauthorised profits of agents. — An agent is liable to 
refund to the principal the amount of " return commission ” 
received by him from his sub-agent (g). 

Payments authorised by custom. — The law of the present 
section does not interfere with the customaiy mode of remune- 
rating an agent, in certain branches of business, by a discount or 
percentage which is ultimately paid by the third paily and not bj 
his own principal. Here the agent’s position is almo.sl that of an 
officer of a market paid by a toll on the goods dealt with. Such 
allowances are constant in brokerage and insurance business and 
are so well known that no special consent on the principal’s pail 
is needed to cover them. They are included in the agent’s general 
authoi-ity to do business in the usual manner. “If a person 
employs another, who he knows carries on a laige business, to do 
certain work for him, as his agent with other persons, and tides 
not choose to ask him what his charge will be, and in fact knows 
that he is to be remunerated, not by him, but by the other persons — 

> which is very common in mercantile business — and does not choose 
to take the trouble of inquiring what the amount is, he must allov 
the ordinary amount which agents are in the habit of charging (r). 

These charges being allowed on a fixed scale to all persons employed 
in that kind of business alike, and notorious, are hot obnoxious to 
the rule against secret profits and corrupt allowances. 

Agreements against agent’s duty void. — An agreement 
between an agent and a third person which comes within the terms 
of the present section, or in any way puts the agent’s interest in 

(o) Burland V. Earle [1902] A.C. impiovidcnt lease by an agent to a 
83. sub-agent of the same principals, 

Kaluram v. Chiviniram A. I. where, the agent not being in fact 
R. 1934 Bom. 86, /ler Beaumont C.J., empowered by all the principals. Sir 
at p. 88; 36 Bom.L.R. 68; ISO I. E. Sugden saw his w.iy to set the 
C. 467. lease aside 

(g) Mayen v. Alston (1892) 16 (r) Great Western Insurance Co 

Mad. 238, 26S, 267. Cp. Rossiter v. CutiHffc (1874) L.R. 9 Ch. .S2S, f 

v. Walsh (1843J 4 Dr. & W. 48S; 540; Baring v. Stanton (1876) 3 Ch. 

65 R.R. 745, a peculiar c.ise of an D. 502. 
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a 216 ‘conflict with his duty, is not enforceable unless the principal chooses 
to ratify it. Where a mehta (cleric), without the knowledge of 
his master, agreed with his master's brokers to receive a percent- 
age, called sucri, on the brokerage earned by them in respect of 
transactions carried out through them by the mehta’s master, and 
no express consideration was alleged or proved by the mehta, the 
Court refused to imply as a consideration an agreement by the mehta 
to induce his master to carry on business through those brokers, 
and was of opinion that sudi an agreement would be inconsistent - 
with the relation of master and servant. Westropp J. 'said: “ To 
support such an agreement would be against the policy which 
should regulate the relation of master and servants, and would be 
subversive of that relation, as such an arrangement would render 
it the interest of the servant to connive at conduct of the parties 
with whom his master deals which the servant ought to be vigilant 
to expose and to check. . . . Could any one contend that the butler 
of a gentleman here or in London could maintain a suit against a 
tradesman for a percentage on his master’s purchases, supposing 
an agreement to that effect ? It would be against all policy ; it 
would place the servant in a position inconsistent with the duty 
which he owes to his master ” (j). 

An agreement whereby the defendant agreed to remunerate 
t an executor appointed under her brother’s will out of her own 
pocket for undertaking the duties of executor, which, he declined 
, to do without remuneration, does not create such an interest at 
I variance with the duties imposed upon executors as to render the 
1 ;^ agreement illegal on the ground of public policy (f). The Court 
said («) ; “It has, however, been strongly contended before us 
that the present contract is against public policy, because it creates 
• an interest at variance with a duty (see Egerton v. Earl Brownlow, 
4 H.L.C. 1, 250) ; that is to say, if the plaintiff be remunerated 
for his services there will be an inducement for him to neglect his 
duties and to prolong the administration instead of acting with 
care and diligence. We think that tliere is much force in this con- 
tention, but at the same time, although an agreement of this 
character may appear to. some extent for the above reason to be 
opposed to public policy, we are not prepared to hold that such an 
agreement is necessarily unlawful. We think it should be borne in 
mind that if a sole executor, or where there is more than one all 
the executors, renounced, the estate of the testator might go un- 
administered unless the executor or executors undertook to accept 
office on receipt of remuneration from a third person, and it«is 
■quite possible that more public mischief and inconvenience might 


(j) Vinayakrav v. Ransordas Cal. 14, cited under ss. 23 and 25, 
<1870) 7 B.H.C.O.C, 90. ante. 

(0 Narayan Coomari Debi v. (w) Ibid., at pp. 2d, 21, 

Skojani Kattia Chatterjee (1894) 22 
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be occasioned by the estate remaining unadminislered than by 
rewai'ding an executor for administering it. In the present case 
it seems to be quite clear upon the evidence that Shajani Kanta 
would not have taken upon himself the duty of executor unless he 
was remunerated, aqd we are not prepared to say that under the 
circumstances the agreement entered into between him and the 
Maharani was unlawful.” 

An agent may retain, out of any sums 
Agent’s right of received on accoimt of the principal in 
retainer out of sums the business of the agency, all moneys 
received on pnnci- himself in respect of advances 

m^de or expenses properly incurred by 
him in conducting sUch business, and also such remune- 
ration as may be payable to him for acting as agent. 

The right conferred in terms by this section is in the nature of 
retainer, and assumes the agent to have money for which he is 
accountable to the principal in his hands or under his control. S. 221 
(below) further gives the agent a possessoiy lien on the principal's 
property in his custody. Nothing in the Act expressly gives him 
an equitable lien, ie., a right to have his claims satisfied, in 
priority to general creditors, out of specific funds of the principal 
which are not under his control. Such a right, however, may 
exist in particular cases. In the special case of a solicitor it is 
well settled that a judgment which he has obtained for his client 
by his labour or his money should stand, so far as needful, .as 
security for his costs, and he is entitled to have its proceeds pass 
through his hands. The Court will not allow any collusive arrange- 
ment between parties to deprive the solicitor of this benefit (w). 
But intention to defraud the successful party’s solicitor is not pre- 
sumed from the mere fact of the action being settled without his 
assistance (to) . It seems doubtful, however, whether this rule can 
properly be regarded as having anything to do with the general 
law of agency, and therefore whether jt can furnish any safe 
guidance for our present purpose. 

An agreement' entered into between a pleader and his client 
respecting his remuneration was void rmder the provisions of s. 28 
of the Legal Practitioners Act, 1879, if not reduced to writing and 
filed in court ; but the pleader did not, by reason of that fact, lose his 
right under the present section to retain disbursements made by 
him on his client’s behalf out of the sums that may be received by 
him on account of his client in the case {x). 


(w) Ex parte Morrison (1868) L. 
R. 4 Q.B. 153, 156. Sec Culliauji 
Sangiibhoy v. Raghowji Vijpal 
<1906) 30 Bom. 37. 

(w) The "Hope" (1883) 8 P.D. 


144. 

(at) Subba Pillai v. Ramasami 
Ayyar (1903 ) 27 Mad. 512. S. 28 
of the Act of 1879 has been repealed 
by the Legal Practitioners (Fees), 


Ss. 

216, 217. 
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Sb. The language of this section is not very well fitted to cover 

217, 218. damages and costs for which the principal may be liable to indemnify 
the agent under s. 222, but it is hardly possible to suppose that it 
would not be held to do so. 

Pakki adat . — pakka q,datia is entitled to the charges of 
remitting to the constituent the profits made by him on the consti- 
tuent’s behalf, as an agent is under this section (y). 

Business. — ^The word “ business ” in this section means the 
same business or a continuing business. Hence money received by 
an agent in one business cannot be retained by him on account of 
remuneration alleged to be due to him in a different business alto- 
gether which 'had long since been completed (a). 

Agen* duty to pay 218 . Subject to such deduc- 
siims received for tions, the agent is botuid to pay to his 
principal. principal all sums received on his 

account. 


Mode of payment. — ^It follows from this rule that an agent to- 
receive money has generally no authority to receive anything else 
as equivalent. As between the principal and a third person, a 
set-off or balance of account between that person and the agent in 
his own right is not a good payment to the agent on behalf of the- 
principal. The debtor “ must pay in such a manner as to facilitate 
the agent in transmitting the money to his principal ” (a). It seems 
that an alleged custom to the contrary cannot be sustained. If 
money is paid to an agent on his principal’s account by a person 
who is also indebted to the agent personally, the agent is not entitled 
to appropriate the money to his own debt, but must pay it over to 
the principal (b), Nor is an agent who has received money on the 
principal's account entitled to set up against the principal claims 
made by third persons in respect of the money (c). 

Payments in respect o£ illegal transaction. — ^If an agent 
receive money on his principal’s behalf under an illegal or void 
contract, the agent must account to the principal for the money so- 
received, and cannot set up the illegality of the contract as a 
justification for withholding payment, which illegality the other 
contracting party had waived by paying the money (d). Upon this 
principle it has been held that an agent receiving cesses from 

Act, 1926; but the case cited is a M. & W. 632 ; 67 R.R. 447; Shaw 
xiseful illustration of the principle v. Picton (1825 ) 4 B. & C. 715; 
involved. 28 R.R. 455. 

(y) Kedarmal Bhwamal v. Suraj- (c) Roberts v. Ogilby (18211 9 
iiwi Govmdram (1907) 33 Bom. 364. . Price 269; 23 R.R. 671. 

C«) Sardar Muhammad v. Babit (d) Tenant v. Elliot (1797) 1 B. 
Daswmdhi (1885) Punj. Rec. no. & P. 3; 4 R.R. 755, and see editor's 
49. note there ; Bhola Nath v, Mul Chand 

(«) Pearson v. Seoti (1878) 9 (1903 ) 25 .All. 639; Pataniappa 

-Ch.D. 102, atp. 108. Chetiiar v. Chockaimgam Chettiar 

(b) Heath V. Chilton. (1844) 12 (1921) 44 Mad. 334; 60 T.C. 127. 
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tenants which ai'C illegal under the Bengal Tenancy Act (c), or 
moneys due to the principal under a wagering contract (/), is hound 
under the provisions of this section to pay the same to the principal. 
But this rule does not apply Avhere the contract of agency is itself 
illegal (g ) . And il; is open to an4.geht who has received money in 
respect of a void transaction, qr otherwise under such circum- 
stances that he was bound to repay it, to show in an action by the 
principal that it has been repaid to the person from whom it was 
received (h). 

1 0. In the absence of any special contract, pay- 
Wiien agent’s re- nient foi* the performance of .any act is 
muneration becomes- not due to the agent Until the comple- 
tion of such act; but an agent may 
detain moneys received by him on account of goods sold, 
although the whole of the goods consigned to him, for sale 
may not have been sold, or although the sale may not be 
actually complete. 

Special contract.” — ^When there is an express contract 
jmoviding for the remuneration of the agent, the amount of the 
remuneration and conditions under which it becomes payable must 
jirimarily be ascertained from the terms of that contract (i). No 
other contract inconsistent therewith, whether founded on custom 
or usage or otherwise, can be implied ; but evidence of a particular 
usage may be given for the purpose of incorporating provisions 
that are not inconsistent with the terms of the express contract "(i). 
Tn the absence of an express contract, the right to remuneration 
and conditions under which it is payable ate held in English law 
to depend on the custom or usage of the particular business in 


(e) Nagendrabala v. Guru Doyal 
(1903) 30 Cal. 1011. 

(/) Bkola Nath v. Mul Chand, 
supra, note (d) . 

(g) Sykes v. Beadoii (1879) 11 
Ch.D. 170, per Jessel M.R., at pp. 
193 et seq., where tlie earlier cases 
are considered and explained. 

(/i) Murray v. Mann (1848) 2 Ex. 
S38| 76 R.R. 686; Shce v. Clarkson 
(1810) 12 East, 507; 11 R.R. 473. 
Tu the former case the contract 
ij^der which the' payment was made 
was rescinded on the ground of the 
agent’s fraud. 

. .(i) Green v. Mules (1861) 30 L. 
J.C.P. 343; 126 R.R. 894 (if it is 
agreed that commission shall be paj-- 
able only in the event of success, 
the agent cannot cbuin a quantum 
74 


meruit in the absence of success) ; 
Cutter V. Powell (1795) 6 T. R. 
320 ; 3 R.R. 185; Warde v. Stuart 
(1856) 1 C.B.N.S. 88; 107 R.R. 
582; Pullwood v. Akerman (1862) 11 

C. B.N.S. 737; 132 R.R. 1ZS\ Biggs 
V. Gordon (18M) 8 C.B.N.S. 638; 
125 R.R. 824; Parker v. Ibbetsoii 
(1858) 4 C.B.N.S. 346; U14 R.R. 
752; Clack v. Wood (1882) 9 Q.B. 

D. 276; Ayyaunath Chetly v. Sur- 
bramania Iyer (1923) 45 Mnd.L.J. 
409; 76 I.C. 756 (brokerage pay- 
able if title approved) , Proof that 
a person has acted as a broker en- 
tities him to commission at a reason- 
able rate if no rate has been specified : 
Khurshed Alain v. Asa Khan A.I. 
R. 1933 Lah. 784; 146 I.C. 761. 


Ss. 

218 , 219 . 
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which the agent is employed (/). The same principle applies in 
India {k). The words “special contract” in this section include 
a contract arising by implication from custom or usage. 

“ Completion of such act.” — “The question whether or not 
an agent is entitled to comm.ission has repeatedly been litigated 
and it has usually been decided thatyrf the relation of buyer and 
seller is really brought about by the act of the agent, he is 
entitled to commission, although the actual sale has not 
been effected by him” (1). In other words, the commission 
becomes due if the broker has induced in the party for whom he 
acts the contracting mind, the willingness to open negotiations upon 
a reasonable basis (m). And the right to brokerage is not lost 
even though a change or modification of the terms of the contract 
is made between the buyer and seller without the intervention of 
the broker («). A broker employed to procure a loan on property 
becomes entitled to his commission if he finds a party willing to 
advance the money, even “ if the contract were afterwards to go 
off from the caprice of the lender, or from the infirmity of the 
title ” (o). Whether the other party to the contract ultimately formed 
has been brought into relation with the principal by means of the 
agent's intervention is a question of fact. It is not necessary to 
establish his claim that he should have been the other party’s first 
or sole source of information {p). But in order to establish a 
c’aira for commission the agent must show that the transaction in 
respect of which the claim is made was a direct result of his 
agency {q). It is not sufficient to show that the transaction would 
not^have been entered into but for his introduction. He must go 


U) Read v. Rmn (1830) 10 B. & 
C. 438; 34 R.R. 473; - Broad v. 
Thomas (1830) 7 Bing. 99; 33 R. 
R. 399 (custom of City of London 
by which shipbrokers entitled to com- 
mission only in the event of comple- 
tion of contracts negotiated by them 
held to exclude any claim, even for 
qumituHi meruit, in respect of a 
contract not completed, though the 
non-completion was owing to the act 
of the principal) ; Baring v. Siantm 
(1876) 3 Ch.D. S02. 

(k) Saichidananda Dutt v. Nritya 
Nath Miner (1923) 50 Cal. 878 ; 79 
I.C. 287; Karuthan Chettiar v.* Chi- 
dambaram Chettiar A. I. R. 1938 
Mad. 725; (1938) 2 Mad.L.J. 79; 
179 I.C. 225, 

(0 Per Erie C.J. in Green v. 
Bartlett (1863) 14 C.B.N.S. 681; 
135 R.R. 868. 

(»0 Municipal Corporatimi of 
Bombay v. Cuverji Hirji (1895) ^ 
Bom. 124; Fasal Elahi v. Muham- 


mod Saeed A.I.R. 1935 Pesh. 56; 
156 I.C. 131. 

(n) Wilkinson v. Martin (1837) 
8 C, & P. 1; Mansell v. Clements 
(1874) L.R. 9 C.P. 139; Lara v. 
Hill (1863) 15 C.B.N.S. 45; 137 
R.R. 377, where the only disputed 
matter was the construction of spe- 
cial terms, 

(o) Green v. Lucas (1876) 31 L. 
T. 731, on appeal 33 L. T. 584; 
Fisher v. Drewitt (1878-9) 48 L.J. 
Ex. 32; Elias v. Govind (1902) 30 
Cal. 202; Sheikh Farid v. Hargulal 

A. I.R. 1937 All. 46; 1936 All.L.J. 
1163; 166 I.C. 631. 

(,p) Mansell V. Clements (1874) L. 
R. 9 C. P. 139; Jordon v. Rami 
Chandra Gupta (1904) 8 C. W. N. 
831. 

(g) Bray v. Chandler (1856) 18 C. 

B. 718; 107 R.R, 419; Gibson v. 
Crick (1862) 1 H. & C, 142; 130 
R.R. 425; Tribe v. Taylor (1876) 1 

C. P. D. 505; Antrobusy, Wickens 
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further, and show that his introduction was the direct cause of Ss. 
the transaction (r). 219, 220. 

Agent prevented from earning remuneration. — in 
breach of a contract, express or implied, with an agent, the prin- 
cipal, by refusing to complete a transaction or otherwise, prevents 
the agent from earning remuneration, the agent is entitled to 
damages (j) ; and in such case the measure of damages, where the 
agent has done all that he undertook lo do, is the full amount of 
remuneration that he would have earned if the transaction had 
been duly completed, or the principal had otherwise carried out 
his contract (t). Where the authority of an agent is revoked 
after it has been partly exercised or after the agent has attempted 
to exercise it, the question whether’ he is entitled to a quantum 
meruit for the work previously done depends upon the terms of 
the contract of agency, and the custom or usage of the particular 
trade or business (m). 

Express contract for remuneration. — ^Where the terms of _ 
remuneration are contained in a writing, the agent is not entitled 
to remuneration unless all conditions imposed by the writing have 
been fulfilled (w). 

220- An agent who is guilty of misconduct in 
Agent not entitled busiiiess of the agency is not entitled 
to remuneration for to any remuneration in respect of that 
•business misconduct- Qf business which he has 

misconducted. 

Illustrations, 

(a) A. employs B. to recover 100,000 rupees from C., and to lay it 
out on good security. B. recovers the 100,000 rupees and lays out 90,000 
rupees on good security, but lays out 10,OC)0 rupees on security which he * 

ought to have known to be bud, whereby A. loses 2,000 rupees. B. is en- 
titled to remuneration for recovering the 100,000 rupees and for investing 
the 90,000 rupees. He is not entitled to any remuneration for investing the 
10,000 rupees, and he must make good the 2,000 rupees to B. [ric in the 
Act, but it should obviously be A.] . 

(1865) 4 F. & F. 291; 142 R. R. 336. 

690. (u) Queen of Spain v. Parr 

(r) Tribe v. Taylor, supra; Lila- (1^8) 39 L.J.Ch. 73; Simpson v. 
dhar Chaturbhuj v. Mathuradas Lamb (-1856) 17 C.B. 603; 104 R. 

Goculdas (1933 ) 58 Bom. 583; 36 R. 806. The agent must “show that 
Bom. L. R. 119; A.I.R. 1934 Bom. there was a contract, express or im- 
158. plied, to pay remuneration in such 

(j) Turner v. Goldsmith [1891] 1 a case. The burden of proof is on 
as: 541 ; Inchbald v. Western him. See Liladhar Chaturbhuj v. 

Neilgherry, etc., Co. (1864) 17 C. Mathuradas Goculdas, supra, note 

B. N.S. 733; Mehta v. Cassumbhai (r), where the law is fully discus- 
(1922) 24 Bom.L.R. 847 ; 75 I.C. sed. 

193; A.I.R. 1922 Bom. 433. (v) Lalljee Mahomed v. Dada- 

(0 Prickett v. Badger (1856) 1 bluii (1916) 23 Cal. L. J. 190, 195; 

C. B.N.S. 296« 107 R.R. 668; Ro- 34 I.C. 807. 
herts v. Barnard (1884) 1 C. & E. 
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gg_ (b) A. employs B. to jccover 1,000 rupees rtoni C. Throueh B.’s 

J20 221 Diisconduct the money is not recovered. B. is entitled to no remnne- 
'* ' ration for his services, and must make good the loss. 


[SA., ss, 331 — 33‘4. Negligence may disentitle an agent to 
recover even advances and disbitrsenients out of pocket: ib. s. 3^9.] 

‘ ‘ A principal is entitled to have an honest agent, and it is only the 
honest agent who is entitled to any commission.” Accordingly 
where an agent for sale, having sold the properly, retained half the 
deposit as commission with the principal’s consent, and also, without 
the principal’s knowledge, received a commission from the buyer, 
the agent was held liable not only to account for the secret com- 
mission to the principal but to return the usual commission, which 
he had retained (w) . But an agent who retains discounts received 
by him from third persons, in the honest belief that he is entitled to 
retain them, does not thereby forfeit his commission, although he 
may be liable to acqpunt for the discounts as profits received with- 
out the Icnowledgc or consent of tlie principal (jr). And even if 
an agent makes fraudulent overcharges in respect of some trans- 
actions, drat will not disentitle him to commission on other sepai'ate 
and distinct transactions in which he has acted honestly (y). 

111 the absence of any contract to the con- 
trary an agent is entitled to retain (jy) 
prSll's properly!”’ Soods, papcrs aiid othcr property. 

whether moveable or immoveable, of 
'the principal received by him, until the dmounl due to 
himself for commission, disbursement, s and services in 
respect of the same has been paid or accounted for to him. 

Agent’s lien. — One practical consequence of this rule is that 
a buyer of property from an auctioneer, or other agent known to 
be in possession of the property and entitled to a lien on it, can- 
not set up payment to the principal as a defence to an action for 
the price at the suit of the agent (a). Similarly a subsequent charge 
given by the principal to a third person will be postponed to a 
factor’s lien. It seems that properly is sufficiently “ received” 
by an agent for the purpose of this section when there has been 
any dealing with it amounting to delivery to him under s, 90 (&). 


(w) A«(irexyj v. Ramsay &■ Co. 
[1^3] 2 K.B, 635, per Lord Alver- 
!>tone C.J,, at p. 638; Sirdhar Va- 
iflwto jRoo V. Gopal Rad A. I. R. 
1940 Mad. 299; 188 I.C. 626. 

(*) Hippisley v, Kfiee [1905] 1 
K..B. 1, 

(y) Niiidols Taendstikfahrik v. 
Brusicr [1906] 2 Ch. 671. 


(r) Not sell: Mtil Chand-Shib 
Dhan v. Shea Mai Shea Parshod, 
123 I.C. 867; A.I.R. 1929 Lah. 6?6 
(elementary) , 

(o) Robwson v. Ruiter (1855) 4 
E. & B. 954; 99 R.R. 849. 

(b) See Bryans v. Ni-r (1839) 4 
M. & W. 775 ; 51 R,R. 829. 
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sjj An auctioneer, employed to sell furniture at the house of the 
owner, is sufhciently in possession of the funiiture to entitle him 
to a lien thereon for his charges and commission (c). But a lien 
cannot be acquii’ed by a wrongful act. The possession of the pro- 
perty, therefore, must be obtained by the agent lawfully in order 
that a lien, whether general or particular, may attach. If he 
obtains it by misrepresentations (d), or/ without the principal's 
authority (c), he has no lien thereon. y/TSTor, where propei'ty is 
entrusted to an agent for a special purpose, can the agent claim 
any lien, the existence of which is inconsistent with such 
purpose (/). See further on this subject the commentary on 
s. 171, ante. ^ 

The lien claimable., under this section isvdonfincd to commis- 
sion, disbursements, and services in respect of the specific properl)' 
on which lien is claimed. Where the secretaries and treasurers of 
a limited company claimed a lien imder this section on “ goods, 
papers, and other property, whether moveable or immoveable,” of 
the company in their possession for loans made on behalf of Ihe 
company and for the purpose of the zvhole concern, it was held 
that the loans, not having been specially assigned to the property, 
did not constitute ” disbursements and services in respect of ” 
that property, and the agents were, therefore, not entitled to the 
lien claimed i_g). 

How far lien effective against third persons. — ^Thc 
lien, whether general or particular, of an agent attaches only on 
property in respect of which the principal has, as against third 
persons, the right to ci'eate a lien (li),vmid, except in the case’ of 
mone)' and negotiable securities, is confined to the rights of the 
prindpal in the property at the time when the lien attaches, and 
is subject • to all rights and equities of third persons available 
against the piincipal at that time (i). It seems unnecessary to 
give illustrations of this rule or to multiply authorities, which arc 
numerous, because an agent’s lien being founded on a contract, 
express or implied, with the principal, it obviously follows that the 


(c) Williams v. Millington (1788)‘ 
1 H. Bl. 81; 2 R.R. 724. 

(d) Madden v. Kempstcr (1807) 

1 Camp. 12. • 

(p) Wahhe v. Provan (1853) 8 
Ex. 843 ; 91 R.R. 795; Gibson v. 
May (1853) 4 De G. M. & G. 512; 
192 R.R. 426; Leete v. Leete (1879) 
48L.J.P. 61. 

(/) Buchanan v. Findlay (1829) 
9 B. & C. 738; E.v parte Gomes 
(1875) L.R. 10 Ch. 639; Pestonji 
V. Ravji Javerchand A. T. R. 1933 
Sind 235. Seeilso Spalding v. Rud- 
ing (1843) 6 Beav. 376; 63 R.R. 120; 


Burnv. Brown (1817) 2 Stark. 272; 
19 R.R. 719. 

(g) In re Bombay Sawmills Co. 
(1889) 13 Bom. 314, 321, 322. 

(A) Ex parte Beall (1883 ) 24 Cli. 
D. 408; Cnnliffe v. Blackburn Build- 
ing Society (1884) 9 App. Cas. 857. 

(i) London and County Bank v. 
Raichffe (1881) 6 App. Cas. 722; 
Turner v. Letts (1855) 20 Beav. 
185; 7 D. M. & G. 243; Hollis v. 
Clandge (1813) 4 Taunt. 807 ; 39 R. 
R. 662, 663; Pratt v. Visard (1833) 
5 B. & Ad. 808 : 39 R.R. 660; In 
re LIcwcIlin [1891] 3 Ch. 145. 


L 221. 
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g 221. be as staled. In the case of moneys or negotiable securi- 

ties, an agent’s lien is not affected by the rights or equities of third 
persons (/), pi'ovided he receives them honestly, and has no notice 
of any defect in the title of the principal at the time when the lien 
attaches {k). This does not depend on any principal of agency, 
i)ut on the rule that any person who takes a negotiable instrument 
in good faith and for value acquires a good title notwithstanding 
any defect in the title of the person from whom he takes it; a 
person taking such an instrument under circumstances giving him 
a lien thereon being considered a holder for value to the extent of 
the lien (/). 

Lien of sub-agents . — K sub-agent who is employed by an 
agent without the authority, express or implied, of the principal (m) 
has no lien, cither general or particular, as dgainst the principal (m). 
hut a sub-agent who is properly appointed has the same right of 
lien against the principal in respect of debts and claims arising in 
the course of the sub-agency, on property coming into his possession 
in the course of the sub-agaicy, as he would have had against the 
agent employing him if the agent had been the owner of the pro- 
perty; and this right is not liable to be defeated by a settlement 
between the principal and agent to which the sub-agent is not a 
party (o). If a sub-agent properly appointed has no knowledge 
that the person employing him is an agent, but believes on reason- 
able grounds, at the time when the lien attaches, that the agent is the 
owner of the property and is acting on his own behalf, the sub- 
agent’s lien, whether general or particular, is available against the 
principal to the same extent as it would have been against the agent 
if the agent had been the owner of the property ; and the lien is not 
in such a case limited to debts and claims arising in the course of 
the sub-agency (^). If, however, the sub-agent is aware of the 
existence of a principal at the lime when the lien attaches, his 


(/) Jones V. Peppefcorne (1858) 
Johns. 430; 123 R.R. 177. 

(jfe) Solomons v. Bank of Eng- 
land (1810) 13 East, 135; 12 R.R. 
341; De la ClumnteUc v. Bank of 
England (1829) 9 B. 8c C. 208 ; 32 
R.R. 643; Ex parte Kingston 
(1871) L.R. 6 Ch. 632. 

(2) London and Joint Stock Bank 
V. Simmons [1892] A.C. 201; Misa 
V. Currie (1876) 1 App. Cas. 554. 
(w) See s. 190, above. 

(«) Solly V. Ralhbotie (1814) 2 
M. &S.298. 

(o) Fisher v. Smith (1878) 4 App. 
Caa. 1 (policy broker’s lien for pre- 
tnitttns efiective against principal of 
agent employing him though he 
knew him to be an agent, and though 
the principal had paid the agent the 


amount due for premiums) ; Cahill 
V. Dawson (1857) 3 C.B.N.S. 106; 
111 R.R, 565; Mildred v. Maspons 
(1883) 8 App. Cas. 874. 

(p) Matm V. Forrester (1814) 4 
Camp. 60; IS R.R, 724; Westwood 
V. Bell (1815) 4 Camp. 349; 16 R. 
R. 800; Montagu v. Forwood [1893] 

2 Q.B. 350; all cases of policy bro- 
kers, in which it was held that the 
broker had a lien against the princi- 
pal for a general balance due from 
the agent. Taylor v. Kymer (183S) 

3 B. & Ad. 320; 37 R.R. 433, where 
a broker, employed by a commission 
agent to buy goods, was held to have 
a lien on the goods for a general 
balance due to him from the com- 
mission agent. « 
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f(cneral lien in respect of debts and claims not arising in the course 
of the sub-agency is available against the principal only to the extent 
of the lien, if any, to which the agent employing him would have 
been entitled had the property been m his possession (g). 

How lien lost or extinguished. — The lien of an agent, 
being a mere right to retain possession of the property subject 
thereto, is,yas a general rule, lost by his parting with the posses- 
sion (r) )^^nd where goods, on which an agent had a lien, were 
delivered by him oir board a ship, to be conveyed on account and 
at the risk of the principal, it was held that the agent had no power 
to revive the lien by stopping the goods in transit (s). »^ut where 
possession is obtained from the agent by fraud (/), or is obtained 
unlawfully and without Jbis consent («), his lien is not affected by 
the loss of possession. v/And if possession is given to a bailee for 
safe custody, or for some other purpose consistent with the con- 
tinuance of the lien, and the circumstances are such as to show 
that the agent intends to retain his rights, the lien will not be pre- 
judiced by his parting with the possession (v). The lien of an 
agent is not affected by an order winding up the company whose 
agent he is. Therefore where the agent is in possession of pro- 
perty belonging to the company by virtue of his lienmc cannot be 
required to deliver up possession to the official liquidator (7e/)N 

An agent’s lien is extinguished by his entering into any agree- 
ment (x), ow^cting in any character (y), inconsistent with its 
continuance yand may be waived by conduct indicating an intention 
to abandon it (s). Whether the taking of other security for the 
claim secured by the lien operates as a waiver depends upon 
whether, having regard to the nature of the security, the position 
of the parties and all the other circumstances of the particular case, 
an inten tion to abandon the lien may be inferred (a). 


(g) Mildred v. Maspons (1883) 8 
App. Cas. 874; Levy v. Barnard 
(1818) 2 Moo, 34; 19 R.R. 484; 
Snook V. Davidson (1809) 2 Camp. 
218; 11 R.R. 696; Ex parte Edwards 
(1881) 8 Q.B.D. 282. 

(r) Kruger v. Wilcox (1754) 
Ambl. 252; Bligh v. Davies (I860) 
28 Beav. 211; 126 R.R. 95. 

(f) Sweet V. Pym (1800) 1 East, 
4; S R.R. 497; Hathesing v. Laing 
(1873) L.R. 17 Eg. 92. 

W[0 Wallace v. Woodgate (1824) 
R. &M. 193. 

(w) Dicas V. Stockley' (,1S36) 7 C. 
& P. 587; 48 R.R. 825; In re Car- 
ter (1886) 55 L.J.Ch. 230. 

(w) North-Western Bank v. 
Poyntcr [1895] •A, C. 56; Watson v. 
Lyon (1855) 7 De G. M. & G. 288; 


109 R.R. 122. 

(w) Chidambarain Chetfiar v. 
Tinnevelly Sugar Mills Co. (1908) 
31 Mad. 123. 

(jr) Forth v, Simpson (1849) 13 
Q.B. 680 ; 78 R.R. 493; How v. 
Kirchner (1856) 11 Moo. P.C. 21;. 
117 R.R. 10; The Rainbow (1885) 
5 Asp. M. C. -479. 

(y) In re Nicholson (1883) 53 L. 
J. Ch. 302; In re Mason (1878) 10 
Ch.D, 729 (solicitor acting for mort- 
gagor and mortgagee loses his lien 
on title deeds for costs due from 
mortgagor) ; In re Lawrence [1894] 
1 Ch. 556. 

(s) Jacobs V. Latour (1828) 5 
Bing. 130; Weeks v. 'Goode (1859) 
6C.B.N.S. 367. 

(a) In re Taylor [1891] 1 Ch. 590; 


1 . 221 . 
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Tin-: INDIAN CONTKACT ACT. 


Ss. The lien of an agent is not afTccted by the circimisltance tliat 

521, 222. the remedy for recovery of the debt or claim secured thereby 
becomes barred by the Statutes of Limitation (b), or that the 
principal becomes bankrupt or insolvent (c), nor by any dealing 
by the principal with the property subj.ect to the lien (tf), after 
the lien has attached. 

Prill Duty to Agent, 

The employer ol an agent is bound to 
Agent to be in- indemnify him against the con sequences 
demnified against con- of all lawful acts donc by such agent 
sequences of lawful exercise of the authority conferred 
upon him. 

Illustrations. 

(a) n., at Singiipur, under instructions from A., of Calcutta, contracts 
with C. to deliver certain goods to him. A. does not send the goods to 
B,, and C. sues B. for breach of contract. B, informs A. of the suit, and 
A. authorises him to defend the suit. B. defends the suit, and is c<mti>el- 
led to pay damages and coats and incurs expenses. A. is liable to B. for 
such damages, costs, and expenses. 

(b) B., a broker at Calcutta, by the orders of A., a merchant there, 
•contracts with C. for the purchase of 10 casks of oil for A. Afterwards 
A. refuses to receive the oil, and C. sues B. B, informs A,, who repu- 
diates the contract altogether, B. defends, but unsuccessfully, and has to 

- pay damages and costs, and incurs expenses. A. is liable to B. for such 
damages, costs, and expenses. 

["For there, i.e., Calcutta,” in illustration (b), “wc should piobably 
read Singapur”: Whitley Stokes’s note, referring to s. 230. Or it must be 
assumed that in some other way B. has made himself personally liable on 
the contract.] 

. Limits of agent’s indemnity. — “ If an agent has, zdthout 
his own default, incurred losses or damages in the course of trans- 
acting the business of his agency or in following the instructions 
of his principal, he will be entitled to full compensation therefm-. 
. . . .Rut it is not every loss or damage for which the agent will 
be entitled to re-imbursenient from his principal. The latter is 


'Groom v. Ckeesetorighf [1895] 1 

Ch, 730; In re Douglas [1898] 1 Ch. 
199 (a solicitor taking a securitj’ for 
costs must be deemed to waive his 
lien, unless he expressly reserves it, 
because it is his duty, if he intends 
to retain the lien, to inform the cli- 
ent that such is his intention) ; Co- 
V. Simpson (1809) 16 Ves. 
275; 10 K.R. 181 ; Angus v, Maela- 
ehlan (1881) 23 Ch.U. 330; Tam- 
■vaea v. Simpson' (1866) L.R. I C. 


P. 363. 

(6) Spears v. Hartley (1798) 3 
Esp. 81; 6 R.R. 814; Curwen v, 
Milbuni (1889) 42 Ch.D. 424. 

(c) Robson V. Kemp (1802)»s4 
Esp. 233 ; 8 R.R. 831; The Celia 

- (1888) 13 P.D. 82; Ex parte Beall 
(1883) 24 Ch.D. 408. 

(d) West of England Bank v. 
Batchelor (1882) 51 L.J. Ch, 199; 
Godin V. London. Assurance Co. 
(1738) 1 W. Bl. 103. 
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Hiable only for sucli losses and damages as are direct and immediate, g. 222. 
and naturally flow from the execution of the agency ” («). 

“ The case of Duncan v. Hill (/) is a direct authority that '/ 
there is no implied promise by a buying principal to his broker that 
he will indemnify him from the consequences of his own wrong {g), 
such as insolvency {h) [or negligence] (i) or having sold at a loss 
in breach of his agreement with the principal ” (/). * 

The right of indemnity extends to losses or liabilities incun ed 
in the exei-cise of the authority according to the niles and customs 
of the particular trade or market in which the agent is authorised 
to deal, provided the rule or custom in question is a reasonable 
one (A), or the principal had notice of it at the time when he con- 
ferred the authorty (Z)'Vl3Ut if the rule or custom is unlawful or 
unreasonable, and was unknown to the principal, he is under no 
liability to indemnify the agent against the consequences of acting 
on it (w). 

Ratification by the principal will cure the agent’s defau’t and..'/' 
restore his ordinary right to ‘indemnity (k). 

The present group of sections must be taken as supplementing, 
not as restricting, the rights of an agent under the general law 
regulating contracts of indemnity, for which see the commentary 
on ss. 124, 125, above. 

Costs of defending action. — ^Illustration (b) corresponds 
with an English decision, but omits the fact, there treated as mate- 
rial, .that the agent was found by the verdict of the jury to h^vc 


(«) S.A. § 339, cited arguendo in 
Duncan v. Hill L.R, & Ex. 242, at 
p. 244. 

(f) (1873) L.R. 8 Ex, 242. 

(g) Ellis V. Pond [1898] 1 Q.B. 

426, 441. As to death or insolvency 
■of the principal justifying an imme- 
diate sale by a broker who has bought 
■qn the principal’s account with his 
own money see Lacey v. Jlill (1873) 
L.R. 8 Ch. 921 ; as to the broker tak- 
ing over shares that are practically 
unmarketable. Re Finlay [1913] 1 Ch 
565, C.A. , 

(/t) (1873) L.R. 'Sl Ex. 242, 

(i) Lenjis v. Samuel (1846) 8 Q. 

B. 685; 70 R.R. 582.’ 

(■ 51 ) Ellis V. Pond, supra, note (g)’ 
(k) Davis V. Howard (1890^ 24 
Q.B.D. 691; Young v. Cole (1837) 
'3 Bing. N. C. 724; 43 R.R. 783; 
Biederman v. Stone (1867> L.R, 2 

C. P. 5C44. These -were all cases of 
rules and usag^ of' the Stock Ex- 
change, but the piinciple is of gene- 

75 


ral application. Ev parte Bislwp 
(1880) 15 Ch.D. 400 (guarantee 
given by bill broker according to 

(/) Seymour v. Bridge (1885) 14 
Q.B.D. 460; and see Kodusao v. 
Surajmal A.l.R, 1936 Nag. 37; 161 
I.C. 787. 

(>») Perry v. Barnett (1885) IS 
Q.B.D. 388 [custom to disreg.ird 
the provisions of an Act of Parliaf- 
menl), Westropp v. Solomon 
(1849) 8 C.B. 345; 79 R.R. 530, 
seems anomalous as compared witli 
the authorities for the general rule, 
and not easy to bring witliin any re- 
cognised exception, if indeed it i.s 
consistent with Sheffield Corpora- 
tion v. Barclay [1907] A.C, 392. 'We 
do not think it a practical authority in 
England at this day, or of any value 
in India. . 

(«) Hprttts V. Ribbons (1889) 22 
Q.B.D. 254. 
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iSs. 222| 
223. 




done what a prudent and reasonable ipan would have done in his 
own case (o). Perhaps it may be thought that this condition is 
sufficiently implied in the text. A similar condition is expressed in 
s. 195, above. 

“ Iiawful.”-^A wagering contract is void, not unlawful (see 
s. 30) . When therefore a suit is brought by a betting agent against 
his principal to recover a loss on betting paid by the agent, the 
principal cannot escape liability on the ground that the agent’s act 
was unlawful (p) . See notes to s. 30 under the head ‘ ‘ Agree- 
ments collateral to wagering contracts,” above. 


C.i.f. contract with commission agent. — Though, under 
an ordinary c.i.f. contract between sellers^ and buyers, tire tender 
of a bill of lading after the contract of affreightment has been dis- 
solved by the outbreak of war is not such a tender as the buyers 
are bound to accept, such a tender is a good tenderV^hen goods 
are ordered through a commission agent “ on account and at the 
risk of ” the principal, and the principal is bound to accept the 
tender and pay for the goods. “ To throw these goods on the 
agent’s hands and leave them to bear the loss which has arisen by 
reason of the outbreak of war while the goods were in transit 
appears to be entirely opposed to, and inconsistent with, the general 
principles of the law of agen<yr ” (q). 


SlSl3- Where one person employs another to do 

* ^ * i» an act and the agent does the act in 

dfttnnified against good laith, the employer IS liable to- 

consequences of acts indemnify the agent against the conse- 
done in good faith. r . . .• i. •. 

quences of that act, though it cause an 
injury to the rights of third persons. 


Illustrations. 


(a) A., a decree-holder, and entitled to execution of B.’s goods, re-:, 
quires the officer of the Court to seize certain goods, representing them to 
be the goods of B. The officer seizes the goods, and is sued by C., the true 
owner of the goods. A. is liable to indempify the officer for the sum which 
he is compelled to pay to C, in consequence of obeying A.'s directions. 

(b) B., at the request of A., sells gopds in the possession of A., but 
which A. had no right to dispose of. B. does not know this, and hands- 
over the proceeds of the sale to A. Afterwards C., the true owner of the 
goods, sues B., qnd recovers tiie value of the goods and costs. A, is liable 
to Indemnify B. for what he has been compelled to pay C., and for B,’s 
own expenses. 


(a) Broom v. ffaW (1859) 7 C. Mcfl y. 'Laclwm Das (1901) 23 All. 
503; 121 R.R. 014, And lOSl; Chekka v. Gajj'ila (1904) 14 
see Friftone v. TagKaferro '(1855) Mad.L.J, 326. 

10 Mom P,Q. 175; JIO R.R. 21. (ff) Harry Mcrfdith v, Abdulla 
iP) Behari Lai v. Parbhu Lai Sahib (1918) 41 Mad. 1060; 49 I. 
(1908) Punj. Rec. no, 79; Sfubho C. 196. 
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Illustration (a) seems to have been suggested by the obaer- 223 
vations of the Court of Exchequer Chamber on similar facts. A .224, * 
judgment creditor who requires an officer of the law to take specified 
goods, pointing them out as the goods of the debtor, makes that 
officer his agent, and must indemnify him if, acting in good faith, 
he commits a trespass in obeying the instructions (r). 

Unlawful acts. — ^The preceding section deals with indemnity 
against the consequences of lawful acts }^is section with the conse- 
quences of unlawful acts done in good faith.\/lt is clearly settled 
that an agent cannot claim indemnity in respect of acts which he 
Icnows to be unlawful, even if they are not criminal, whether on 
an express or implied promise (i). Any such promise is void as 
being contrary to publia policy. 

22^. Where one person employs another to do 
Non-liability of which is criminal, the employer 

employer of agent to is not liable to the agent, either upon an 
do a criminal act. express or an implied promise, to 
indemnify him against the consequences of that act. 

Illuslnffiotis. 

(a) A. employs B. to bent C,, and agrees to indemnify him against 
all consequences of the act. B. thereupon beats C., and has to pay damages 
to C. for so doing. A. is not liable to indemnify B. for those damages. 

(b) B., the proprietor of a newspaper, publishes, at A.’s request, a 
libel upon C. in the paper, and A. agiees to indemnify B. against the con- 
sequences of the publication, and all costs and damages of any action in 
respect thereof. B. is sued by C., and has to pay damages, and also incurs 
expenses, A. is not liable to B. upon the indemnity. 


The rule in the text is elementary. Illustration -(b) seems to 
assume that every libel for which damages can be recovered is also 
a crime, or, in other wtrrds, that defamation as defined in the Indian 
Penal Code includes all the cases in which a civil action for injurious 
words is maintainable in British India. We are not aware of any 
authority for such assumption, v An indemnity against damages '' 
for libel is now a common clause in agreements with publishers in 
England, and we have not heard of any one suggesting that such a 
term is invalid as bring against public policy. Probably the true 
construction of the section is that ‘it only applies where the act is 
criminal on the part of the agent, which in most cases would 
amount to thq saftie things as saying that it must be criminal to his 


(r) ColUfis V. Evans (1844> S Q 
B. 820, 829, 830 ; 64 R.R. 6S6, 663. 

(j) Illegal insurance: Alikins v. 
Jupe (1877) 2 C.P.D. 375. Illegal 
payment: In re Parker (1882) 21 

Ch. D. 408. 5urch.ise of smuggled 
goods: B.v parte Mather (1797) 3 


Ves. 373; Betts v. Gibhins (1834) 2 
A. & E. 57; 41 R.R. 381. On this 
and the following section cp Mad- 
howji Thawor v. Yar Hnssain Hydor 
Dasti (1925) 88 I.C. 980, where the 
only question was whether there was 
any illegality at all. 
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S3. 224, laiowledgc.’A'he rule could hardly be held to apply lo a crime ' 
226.* committed by means of an innocent agent. 

The principal .must make compensati'on to 
Compensation to his agent in respect of. injury caused to 
caused by”"!)! indpars agent by the principal’s neglect or 

neglect. . ivant of skill. 

Illustration. 

A. employs B. as a bricklayer in building a house, and puls up the 
scaffolding himself. The scaffolding is unskilfully put up, and B. is in 
consequence hurt. A, must make compensation to B. 


This, as a gaieral rule, needs no proof or illustration. But the 
iigent may be disentitled to relief if the injury was diie to his own 
contributory negligence. This subject belongs to the law of civil 
wrongs; the English law must be sought in wotks oil the law of 
iorls or in monographs on negligence, of which the late Mr. Thomas 
Beven’s is the most learned and complete. It cannot be usefully 
discussed or stated here. The same remark applies to the defence 
of “common employment,” which, however, is not applicable ‘to 
cases where the negligence is the employer’s own. Sections on 
these matters were in the original draft of the Indian Law Com- 
missioners, but were omitted at a later stage, presumably as not 
being appropriate in a Contract Act. For the modern law of 
workmen s compensation, see the "Workmen’s Compensation Act, 
192.'!. 

An agent is not, generally speaking, entitled to sue the prin- 
cipal on any contract made on his behalf, even if the agent is 
personally liable on the contract to the third party. If a merchant 
lesldent abroad employs an agent to buy goods, and the agent buys 
them and gives his own accq)tance for the price, he cannot sue the 
principal as for goods sold, because the contract bejviieen them is 
not one of buying and selling, but of agency (f).\/Similarly, if a 
broker buys goods on behalf of an undisclosed principal, he cannot 
sue the principal for non-acceptance of the goods (u), or for goods 
bargained and sold (o). His only remedy is an action for indem- 
nity under s. 222. There is an exception to this rule in the case | 
of policy brokers, who, by custom, are entitled to sue their prin- ' 
dpalS for" premiums due under policies effected on their behalf, , 
though the brokers may not have paid the premiums not settled, 
with the' underwriters in respect thereof (w). 


(0 Se^'iUour V. Pychlau (1817) (v) White v. Benckendorff (18731 

IB. & Aid. 14.* 29L.T.47S. 

(«) Titley V, ‘Shand (1872) 25 (w) Power' v. B'*tchkr (1829) 5 

1-T. S8. ^ M. 8: R. 327 ; 34-R.R. 432. 
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Effect of agency mi contracts with third persons. S. 226.. 

! 220 . Contracts . entered into through an agent, 
and obligations arising from acts done 
Enforcement and , agent, may be enforced in the 

agent’s contracts. Same manner, and will have the same 
legal consequences as if the contracts 
had been entered iito and the acts done by the principal 
in person. 

llluUralions. 

(a) A. buys goods from B., knowing that he is -.m agent foi; their sale, 
but not knowing who is th^ principal. B.'s principal is the person entitled 
to claim from A. the price of the goods, and A. cannot, in a suit b}- the 
principal, set off against that claim a debt due to himself from B. 

(b) A. being B.'s agent, with authority to receive money on his behalf, 
receives from C. a sum of money due to B. C. is discharged of his obli- 
gation to pay the sum in question to B. 


This section assumes that the contract or act of the agent is 
one which, as between the principal and third persons, is binding 
on the principal. If the contract is entered into or act done pro- 
fessedly on behalf of the principal, and is within the scope of 'the 
actual authority of the agent, there is no difficulty. It is immate- 
rial in such a case what may be the motive of the agent. The 
principal is bound though the contract may be entei-ed into or act 
done fraudulently in furthei-ance of the agent’s own interests, and 
contrary bo the interests of the principal, provided the person 
dealing with the agent acts in good faith (x). This does not depend 
on the principle of estoppel, and it is immaterial whether the third 
person has any loiowledge of the existence or extent of the agent’s 
actual authority or not (y)yWith regard to conti'hcts aird acts which 
arc not actually authorised, the principal may be boimd by them, on 
the principle of estoppel, if they are within the scope of the agent’s 
ostensible authority ; but in no case is he bound by any unauthorised 
art or transaction with respect to persons having notice that the 
actual authority is being exceeded. This subject is dealt with by 
s. 237, below, and the commentary thereon («). 


(.r) Hambro v. Burnand (1904) 
2 K.B. 10, where authority was 
given to imderwrite policies of in- 
surance in the name of the principal 
according to the ordinary course .of 
business at Lloyd’s, and the agent, in 
fraud of the principal, underwrote 
certain guarantee policies. Ill this 
case the authority was in writing, 
but there does not appear to be any 
distinction in the application of the 
. 1 


piinciple belueen a wiitten and a 
verbal authority. See also Pagal 
Haiti V. Eci.tf Indian Railway Co. 
(1921) 43 All. 623 ; 64 I.C. 868; A. 
I.’R..1922 All. 324. 

(yj See supra, note (.i-) . 

(s) See also s. 178 as to pledge b> 
mercantile agent and s. 178 a as to 
pledge by person in possession under 
voidable contract, above. ‘ 
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Ss, The expression “ contract ” includes a promissoiy note, A. 

226-228-, authoiises B. to execute a promissoi-y note on his behalf in favour 
of C. R. executes the note by putting a mark described in the note 
as “ Hishani (mai*k) of A.” A. is bound by the note (a). 

This section does not touch the conditions under which the 
agent can sue or be sued on the contract in his own name, as to 
which see ss. 230 — ^234, below. The principal must be able to show 
that the third party dealt with the agent as such (b). 


SST- When an agent does more than he is autho- 
rised to do, and when the part of what 
Principal how far does, which is within his authority, 

^exceeds luthorit^.^"* tan be separated from the part whi'ch 
is beyond his authority, so much only 
of what he does as is within his authority is binding as 
betw een him and his principal. 

Illustration. 


A., being owner of a ship and cargo, authorises B. to procure an in- 
surance for 4,000 rupees on the ship. B. procures a policy for 4,000 rupees 
on the ship, and another for the like sum on the cargo, A. is bound to pay 
the premium for the policy on the ship, but not the premium for the policy 
on the cargo. » ' ' , • 


“ The principal is not bound by the unauthorised acts of his 
agent, but is bound where the authority is pursued, or so far as it 
is , distinctly pursued”: S A. § 170. This and the following 
section must be read subject to s. 237, below. 

S28 . Where an agent does more than he is autho- 
‘ „ . . , V j rised to do, and what he does beyond 
when -'excess of the scope of his authority Cannot be 
agent’s authority is separated from what is within it, the 
not separable. principal is not bound to tecognise the 

transaction. 

Illustration. 

A. authorises B. to buy SCO sheep for him. B. buys 500 sheep and 
200 lambs for one sura of 6,000 rupees. A. may repudiate the whole tran- 
saction. 


The law declared in this and the preceding section is concisely 
illustrated by an English case where B., an insutance broker 
at Liverpool, was authorised by A. to underwrite policies of marine 
insurance in his n^me and on his behalf, the risk not to exceed 
i£100 by an y one vessel, B. underwrote a policy for Z., Without 

(a) Baloyya v. Rampar- (b) Sims v. Bond (1833) S B. & 

tK (1917) 40 Mad, 1171; 44 I. C. Ad. 389; 39 R.R. ill. 

813. 
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A.’s Eulhotity Di- knowledge, for £lS0. Z. did not know What the E 
lihiits of B.’s tinthority were, but it was well known in Liverpool 228, 
that a broker’s authority Was almost invariably limited, though the 
limit of the authorised amount iii each case was not disclosed. The 
Court held that A. waS not liable for the insurance of £1S0 Which 
he had not authorised, and the contract could not be divided so as 
to make him liable for £100 (c). The only argument to the con- 
trary was that in the circumstances B. must be regarded as a 
general agent whose powers could not be limited by any private 
Instructions. 

Further illustrations are supplied by Indian cases. A. autho- 
rises B. to draw bills to the extent of Rs. 200 each. B. draws bills 
in the name of A. for Rs. 1,000 each. A. may repudiate the whole 
transaction (d). 

A instnicts B. to enter into a contract for the delivery of 
cotton at the end of January. B. enters into a contract for delivery 
by the middle of that month. A. is not bound by the contract, and 
any custom of the market allowing B. to deviate from A.’s instruc- 
tions will not be enforced by the Court (e). 


Any notice given to or information obtained 
by the agent, provided it be given or 
uoticrETo ageS obtained j n the course of the busines s 
transacted by him for the principal, 
shall, as between the princ^al and third parties, have the 
Same legal consequences as if it had been given to ’or 
■obtained by the principal. 

lUusirations, 

(a) A. is employed by B. to buy from C. certain goods, of which 
C. is the apparent owner, and buys them accordingly, tn the course of the 
treaty for the sale, A. learns that Uie goods really belonged to D,, hut 
B. is ignorant of that fact. B. is not entitled to set off a debt owing 
to him from C. against the price of the goods. 

(b) A. is employed by B. to buy from C. goods of which C. is the , 

apparent owner. A. was, Bdfdfe he was so employed, a Servant of C., ^ 

and then learnt that the godds fealty belonged to D., but B. is ignorant of 
that fact. In spite of the ImoWiedge of his agent, B. Uiay set off against 
the price of the goods n debt owing to him from C. 

[In illustration (b) it must be understood, as the fact was in the torres- 
poUding Epglish case mentioned below, that C. is D.’s factor selling in 
his own name, and there is nd c[ilestion of fraud.] * 


(c) Baines v. Ewing (1866) L. 
R, 1 Ex. 320. The law is the same 
if the agent is authorised to raise nbt 
less than a certain sum on, the secur- 
ity of documents of title and does 
raise less: Fry v, Suiellie [1912] 3 


K.B. 282, C.A. 

(d) Premabkai v. Brown (18^3) 
lOB.H.C. 319. 

(e) Arlapa Nayak v. ifarst Ke- 
sfMvJi (1871) SB.H.C.A.C. 19. 
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The rule laid down in this section is intended to declai'c » 
general principle of law. “ It is not a mere question of construe- 
live notice or inference of fact, but a rule of law which imputes the 
kiowledgc of the agent to the principal, or, in other words, the 
agency extends to receiving notice on behalf of his principal 
of whatever is material to be stated in the couise of the 
proceedings" (/). ' ' 

But by the terms of the present section, which are cited in the 
same judgment, the application of the principle is limited by the 
condition that the agent’s knowledge must have been obtained " in 
the course of the business transacted by him for the principal ” (g). 
This is further enforced by illustration (b), which appears to be 
taken from a decision of the Court of Common Pleas in 1863. Here 
the general rule was laid down as being “"that whatever an agent 
does within the scope of his employment, and whatever informa- 
tion comes to him in the course of his employment, as agent, binds 
l\is principal.” (h).v/This limitation, however, was rejected by 
the Court of Ex^equer Chamber, which unanimously reversed the 
decision of the Common Pleas, and held that the buyer was not 
entitled to set off a debt due to him from the factor, We think,” 
the ^ourt (i)'^said, “ that in a commercial transaction of this des- 
cription, where the agent of the buyer purchases on behalf of his 
principal goods of the factor of the seller, the agent having present 
to his mind at the time of the purchase a knowledge that the goods 
he is buying are not the goods of the factor, though sold in the 
factor’s name, the knowledge of the agent, however accjui red , is 
the, knowledge of the principal.” Thus the law of British India 
on this point follows the reversed decision of the Court of Common 
Pleas. It may have been a deliberate preference, or it may be 
permissible to conjectuie that the section was originally drafted in 
1864 or 1865, before the report of the case in the Exchequer 
Chamber was published, and that report was aflerwai-ds over- 
looked. Probably the difference is seldom of practical importance,. 
but it seems inconvenient that such a difference should exist 
between English and Indian law without very strong reasons. 

Hie following are illustrations from, the English authorities 
of the rule stated in the section. An agent of an insurance com» 
pany having negotiated a contract with a man who had lost the sight 


(f) Judgment of the Prlyy Coun- 
cil in Rajnpal Sittgh v. Balbhaddar 
Skgh (1902) 29 I.A. 203, at p. 
212; 2S AU. 1, at p. 17. 

. (p)' See Chobildas Lallooihai v, 
DbjwJ Mowji (1907) 34 I.A. 179, at 
p. IS4; 31 Bom. 566, at p, 581. 

(M Dresser v. Norwood (1863) 
14 574, 587, per Erie CJ, 

* ’Willa J; and Keating J. delivered 


jiidgrtients to tJle same effect. 

(0 Pollock C.B,, Crompton J.^ 
Braniwell B., Channell B., Black- 
burn J., and Shee J. : S.C. in Bx> 
Ch. 1864, 17 C.B.N.S. 466, 481. 
This is contrary to Stor/s^ opinion 
(S.A,. § 140), but is accepted by hiSf 
later editors and in American decLr 
sions to which they refer, , 

9> 

, V • 
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of an eye, it was held that the agent's knowledge of tlie fact must 3. 229. 
be Imputed to the company, and that it could not avoid the contract > 
on the groitnd of non-disclosure thereof by the assured (/). A 
ship sustained damage in the course of a voyage, and the master 
subsequently wrote a, letter to the owner, but did not mention the 
fact of the damage. Tt was held that the master ought to have 
communicated the fact, and, the owner having insured the ship 
after receipt of the letter, that the insurance was void on the ground 
of non-disclosure (k). When the knowledge of an agent is imputed 
to the principal, the principal is considered to have notice as from 
the time when he would have received notice if the agent had 
performed his duty and communicated with him with reasonable 
diligence (f). 

vA/The knowledge of an agent is not imputed to the principal ’ 
unless it is of something fliat it is his duty as agent to communi- 
cate to the principal It is not the duty of a policy broker, employed 
to effect an insurance, to communicate to his principal material 
facts coming to his knowledge in relation to Ae subject- 
matter of the proposed insurance, but only to make dis-* 
closure of all such facts to the insurers ; and, accordingly, 
where a broker failed to effect a desired insurance, and 
another broker was employed, who succeeded, it was held tlial 
the policy could not be avoided on the ground of the non-disc’osurc 
of a material fact which had come to the knowledge of the first- 
mentioned broker, but of which neither the principal nor the 
broker who effected the policy was aware Nor will notice 

given to or information acquired by an agent of circurastarices 
which are not material to the business in respect of which he is 
employed be imputed to the principal («), 

v/An important exception- to the rule that the knowledge of an 
agent is equivalent to that of the principal exists in cases where 


(j) Bawdm v. London, etc.. 
Assurance Co. [1892] 2 Q.B. S34. 

. >■ (fc) Gladstone v. King (1813) 1 
M. 8s S 3S; 14 R.R. 392. And see 
Fitslierbert v. Mather (1785) 1 T. 
R. 12; 1 R.R. 134. 

(0 Proudfooi V. Montefiori 
(1867) L.R. 2 Q.B. 511, where it 
was held under the particular cir- 
cumstances that the agent ought to 
have telegraphed. 

^;«) Blackburn v. tVigors (1877) 
12 App. Cas. 531. And see Jn re 
Fenwick [1902] 1 Ch. 507; Societe 
Generate de Paris v. Tramways 
Union Co. (1884) 14 Q.B.D. 424; 
/;> re Payne [1904] 2 Ch. 608. 

(71) Wdde w^Gibson (1848) 1 H. 

76 


L. Cas. 60S; 71 R.R, 191; Potoles 
V. Page (1846) 3 C.B. 16; 71 R.R. 
262, where the directors of a bank- 
ing company, who had no voice in 
the management of the accounts, 
acquired knowledge of circumstances 
relating thereto; Tate.v. Hyslop 
(1885) IS Q.B.D. 368, where a 
material fact m connection with an 
insurance had been disclosed to the 
insurer's solicitor. It is not in the 
oidinai}' course of a solicitor’s em- 
ployment to receive notices in con>« 
nection with mercantile transactions. 
See also Te.ras Co. v. Bombay 
Banking Co. (1920) 46 I. A. 250; 
44 Bom. 139; 54 I.C. 121, 
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s. llie agent has taken part in the commission of a fraud on the 
230. principal. Tn such cases notice is not imputed to the principal of 
the lrau3 or the circumstances connected therewith, because of the 
extreme improbability of a person communicating his own fraud 
to the person defrauded (o).v^n this ground ‘it has been held in , 
India that notice will not be presumed to have been given by an 
attorney to his client where such notice would involve a confession *'* 
by the attorney of a fraud practised by himself-^(/i). But the*ft^ 
exception does not apply where the fraud is committed, not against ^ 
the principal, but against a third person (gj.v^And the mere fact 
that an agent has an interest in concealing facts from his principal 
is not sufficient to prevent his knowledge of those facts from being 
imputed to the principal, if it is his duty to, communicate them (r). 

> Where, however, the person seeking to charge the principal with 
notice was aware that the agent intended to conceal his knowledge, 
such knowledge will not be imputed to the principal (s'). 

'^It is to be observed that notice through an agent is not the 
Same thing as constructive notice and should not be confused with 
it. The agent’s knowledge is imputed to the principal without 
regard to any question of what the principal in person knew or 
might have known. Such is not the nature of constructive notice. 

A man is said to have constructive notice of that which he is treated 
as having known because, though not proved to have actually known 
it, he might and ought to have known it with reasonably diligent 
use of the means of knowledge at his disposal, v^ow an agent’s 
constructive as well as his actual notice may be imputed to the 
principal in any transaction where constructive notice has to be 
considered at all (#). On die whole, then, a man may have notice 
either by himself u- by his agent, and that notice may be either 
actual or (in ap appropriate case) constructive. 


2210 In 

Agent cannot per- 
sonally enforce, nor 
he bound by, con- 
tracts on behalf of 
principal. 


the absence of any contract to that 
effect, an agent cannot personally 
enforce, contracts entered into by him 
on behalf of his principal, nor is 
he personally bound by them. 


Such a contract shall be presuihed to exist in the fol- 
lowing cases : — 


(o) Cave v. Cave (1880) IS Ch. 
D, 639‘ WaUv v. Gmy (1875) L. 
'Rr 20 Eq. 238; In te PUsfo^ Steel 
(1884) SO L.T. 144. 

Tb) Horma^'i v. Manknvarhai 

la B.tt.d-. 262. 

iq) Moufidt V.' Savage (1866) L. 
R. 2 Eq. 184; Dixon v. Winch 


[1900] 1 Ch. 736. 

(r) Rottand V. Hart (1871) LHl. 
6 Ch..678; Bradley v. Riches (1878) 
9 Ch.D. 189; Dixon v. Winch, 
snpi’a. 

is) Sharpe v. Foy (1868) l7 W. 
R. 65.^ • 

(f) That the equitable refinements 
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(1) where the contract is made by ,an agent lor the S. 230. 
Presumption o f Sale or purchase of goods for a mer- 

contiact to contrairy. chant resident abroad; 

(2) where the agent does not disclose the name of 

his principal; 

(3) where the principal, though disclosed, cannot be 

sued. 

Principle of the rule and exceptions. — The lest question 
in cases within the principle of this section is always to whom 
credit was given by the other party, or, if that cahnot be proved 
as a fact, to whom it jnay reasonably be presumed to have been 
given. Thus, in the cases here specially mentioned, the party 
cannot be supposed to rely exclusively on a foreign principal whom, 
by general mercantile usage, the agent’s contract is not understood 
to bind, or on a person whose name he does not kngw, and whose 
standing and credit he therefore cannot verify, or on a person or 
body who, for whatever reason, is on the face of the transaction 
not legally liable. For the general rule it is needless to multiply 
authorities. “ Ordinarily an agent contracting in the name of his 
principal and not in his own name is not entitled to sue, nor can 
he be sued, on such contracts.” ‘"When in making a contratt no 
credit is given to himself as agent, but credit is exclusively given 
to his principal, he is not personally liable thereon S.A. §§ 261, 

263, 271, 391.\^he rule applies although the agent knows that the 
contract is one that he has no authority to make on behalf of* the 
principal, and makes it fraudulently. >. Even in that case he cannot 
be sued on the contract if it is professedly made by him merely in 
his capacity as agent (m). 

Contract to the contrary. — ^Whether an agent, apart from 
the cases specially mentioned, is to be taken to have contracted 
personally, or merely on b^alf of the principal, depends on what 
appears to have been the intention of the parties, to be deduced 
from the nature and terms of the particular contract and the sltf- 
Tounding circumstances (w). In die case of oral contracts the 
■question is purely one of fact (w). If the contract is in writing, 

of constructive notice do not apply ed., pp. 314, sqq. The course of 
to commercial transactions, see per business between the principal and 

Lindley L. J. in Manchester Trust v.. agent may lead to the inference 

Purnoss [189S] 2 Q.B. S39, S4S. that the agent has made himself per- 

(«) Lewis V Nicholson (1852) 18 sonally liable;' Pf^aliei' Sihith v. 

■Q.B. 503 ; 88 R.R. 683; Jenkins v. Ahmed Ahdeenbhdy A.t.R. 1935 
Hutchinson (1849) 13 Q.^. 744; 78 P.C. 154; 69 Mad.L.J. 341; 157 
11. R. 500. But he may be sued for I.C. 9. 

compensation under s. 235, or in an . (w) Lakemw V. Mountstefihen 
fiction of deceh. ('1874)‘ L.R. 7 HiL', l7; Jonei V. 

(v) See Bowstead on Agency, 9th Littledale (1837)'! Nt'&’P. 4S 
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S. 230, the presumed Uileulioii is that which apwars from the terras of 
llie written agreement as a whole vWhere, in an agreement 
to grant a lease, the agent was described as making it on behalf of 
the principal, but in a subsequent portion of the document it was 
provided that he (the igent) would execute the lease, it was held 
that he had contracted personally although the premises belonged 
to the principal (y). A contract in the following form: “ We the 
undersigned, three of the directors, agree to repay 5001. advanced 
. . to the company,” was held to be a personal contract on the 
part of the directors (ar). On the other hand, a contract in the 
ternis ” T undertake on behalf of A. (the principal) to pay, etc.,” 
signed by the agent, was held not to involve personal liability (a). 
A broker sellihg expressly oti account of, a known principal will 
not be liable to him for the price, although the buyer is undisclosed' 
and described in the sold note as ” my principal ” (&). 

\/kn agent who signs a contract in his own name without qualifi- 
cation, though known to be an agent, is understood to contract 
personally, ' unless a contrary intention plainly appears from the 
body of the instrument (c), and the mere description of him as an 
agent, whether as part of the signature or in the body of the con- 
tract, is not sufficient indication of a contrary intention to discharge 
him from the liability incurred by reason of the tmqualificd sig- 
nature (d). On the other hand, if words are added to the signature 
indicating that he signs “as an agent, ” or on account or behalf 
of the principal', he is considered not to contract personalty, unless 
it plainly appears from the body of the contract, notwithstanding 
the'qua’ified signature, that he intended to make himself a party (cl , 
The authorities in support and illustration of these rules of con- 
struction are very numerous (/), but the rules are well established, 
and the case in the House of Lords which we shall immediate’y cil* 
has probably superseded several of the earlier judgments. vAVhere 
an agent signed a charter-party in his own name without qualifi- 
cation he was held personally liable, although he was described as" 


R.R. 5<(2; Long v. Millar (1879) 4 
C.P.D. GSO; Williammi v. Batloti 
(1862) 7 H. & N. 899; 126 R.R. 
751. 

(*■) Spittle V. Lavender (1821) 

5 Moo, 270 C P.; 23 R.R. 508. 

(ji) Norton v. Herron (1825) 1 

C. & P. 648;. 28 R R. 797. And 
see Tamer v. Christian (1855) 4 E. 

6 B. 591; 99 R.R. 637. 

(«) McCollin V, ^Ipin (1881) 6 
0-B.D. 516. 

(«) Dovmman v. Williams (184S) 

7 Q.B, 103; 68 R.R. 413. Cp. 
Ivesoffv.'CaimtgtoM (1823) 1 B. ft 
C. 160i2S-R.B;'344. 


(6) Southwell V Bowdiich (1876) 

1 C P.n 574. 

(c) Higgins v. Senior (1841) 8 
M. & W 834 : 58 R.R. 884; PairKe 
V. Fenton (1870) L R. 5 Ex. 169 r 
Colder v. Dohelt (1871) L.R. 6 C. 
P. 486; Dutton y Marsh (1871) L. 
R. 6 C.P. 361. 

(d) Hough v. Mansanos (187^> 
4 Ex.D. 104; Hutcheson v. Eaton 
(1884) 13 Q.B.D. 861. 

(c) Desiandes v. Gregory (1860) 
30 L.J,Q,B. 36; Red path v, Wigg’ 
(1866) L.R. 1 Ex. 335, 

(/) See Bowstead «on Agency, 9tb 
ed., pp. 292 jgjf. 
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an agent for named principals (g). A similar decision was given S. 
in a case where the agent was described in a body of the contract 
as “ consimee and agent on behalf of ” his principal, naming 
hini (/i).'i^Dn the other hand, the words on account of ” (i) 
or^ on behalf of ”'(y) a named principal in the body of the con- 
tract ''are~sufficient to exclude personal liability, notwithstanding an 
unqualified signature ; and words of description in the body of the 
instrument, such as “ charterer,” which might make the agent per- 
sonally liable without a clear qualification of the signature, will not 
counteract such a qualification (k'). 

v/Oral evidence of intention is not admissible for the purpose of 
discharging an agent from liability on a written contract,, from the 
terms of which he appears to have intended to contract person- 
ally (1), although it has been held in England that he is entitled, 
by way of equitable defence, to prove an express oral agreement 
that, having regard to his being merely an agent, he should not be 
sued on such a contract (m) . v/tlut where the terms of the written 
contract are such as not to import a personal liability on the part 
of the agent, oral evidence may be given to show that by the custom 
of the particular trade an agent so contracting is personally liable, 
either absolutely or conditionally (n), provided the custom is not 
inconsistent with the express written terms (o). 

Thus where a firm of brokers entered into a contract “ for 
principals ” for the sale of gunny and hessian, oral evidence was 
allowed to show that by custom of the trade in gunny and hessian 
in Calcutta brokers were personally liable both to buyers and (,p) 
sellers. 


(g) Parker v. U'htlovj (1857) 7 
E. & B. 942. 

(A) Kennedy v. Gouveia (1823) 3 
D. & R. 503; 26 R.R. 616. 

(i) Gadd v. Houghton (1876) 1 
Ex. D, 357, C.A., disapproving 
Paice V. Walker (1870) L.R. 5 Ex. 
173, where the words were as agent 
for" a named principal 

(j) Ojgden v. Hall (1879) 40 L,. 
T. 751. 

(A) Lennard v. Robinson (1855) 
5 E. & B. 125, is overruled, and 
Gadd v. Houghton (note («') sitpra) 
approved: Univcrsdl Steam Navi- 
" gation Co. v James McKelvie & Co. 
il?B3] A.C. 492. The contract, in- 
cluding the terms of the signature, 
is to be construed as a whole; sec 
Lord Sumner's opinion. 

(1) Hiqguts V. Senior (1841) 8 
M. & W. 834; 58 R.R. 884; Hold- 
ing V. ‘Elliott (f860) 5 H. & N. '117; 
120 R.R. S04. 


(«») Wake V. Harrop (1862) 1 
H. &. C. 202; 130 R.R. 461, affg. 
6 H. &. N. 768. 

(n) See Pike v. Ongley (1887) 18 
Q.B.D. 708, citing and summaris- 
ing former decisions. Such a cus- 
tom may make the agent liable as 
well as the principal, but would be 
bad if it purported to make him ex- 
dusively liable. The existence of 
any such custom i.s of course a 
question, of. fact; cp. [1923] A.C. 
496. 

(o) Barrow v. Dyster (1884) 13 
Q.B.D. 635, where a clause provid- 
ing tluit the agents (brokers) should 
act as arbitrators m the event of dis- 
pute was held inconsistent with a 
custom making them personally 
liable. 

(ji) Joy hall & Co. v. Momnotha 
Hath (1916) 20 C.W N. 36.5; 35 I. 

C. 3. 
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S. 230 . Agency coupled with interest. — It is also settled law that 
when an agent “ has made a contract in the subject-matter oT which 
he htis a special property he may, even though he contracted for an 
avowed principal, sue in his own name ” (g). Such is the case of 
a factor (r), and of an auctioneer, who “ has a possession coup’ed 
with an interest in goods which he is employed to sell, not a bare 
custody, like a servant or a shopman,” and a special propex-ty by 
leason of his lien (j). Conversely the auctioneer may be liable to 
the buyer for neglect to deliver the goods (t) or to an outstanding 
true owner for conversion (M),'^d if the sale has been advertised 
as being without reserve, the auctioneer is deemed to impliedly 
contract tq accept the offer of the highest bona fide bidder and is 
liable to him in damages if he accepts a l^id from the vendor (w). 

The like rule is laid down by Indian Courts : ‘ ‘ Where an 
agent enters into a contract as such, if he has interest in the con- 
tract, he may sue in his own name ” (lo). This is not a real excep- 
tion to the rule laid down at the beginning of the section,”the agent 
being in such a case virtually a principal to the extent of his interest 
in the contract. 

Whenever an agent has entered into contract in such terms as 
o be personally ‘liable, he has a corresponding right to sue 
hereon (x),^nd this right is not affected by his principal’s 
•enunciation of the contract Policy brokers also arc entitled by 
:ustom to sue in their own names on all policies effected by them (e) . 
^ut the mere fact that an agent is acting under a del credere com- 
ni^sion does not give him the right to personally enfoi’ce a contract 
Arhich he is not otherwise entitled to enforce (o). 

. ^ Right of agent to sue for money paid by mistake, etc. — 

/\.n agent may in his own name sue for the recovery of money paid 
on his principal’s behalf under a mistake of fact, or in respect of 


(g) 2 Sm.L.C. 378 (13th ed.). 

(r) Snee v. Prescott (1743) 1 
Atk. 248; Fisher v. Marsh (1865) 
6B. SeS. 411. 

(.f) Williams v, Milhngton (1788) 
1 H.Bl. 81; 2 R.R. 724. 

(0 Woolfe V. Horne, (1877) 2 
Q.B.D. 355. 

(tO Consolidated Co. v. Curlis & 
Son [18921 I Q.B. 495. The mate- 
rial part of the judgment in Williams 
V, Millington is quoted at p. 499. 

(») Warlovii Harrison (1858) 
1 E. 8e E. 295, 309; 117 R.R. 219, 
227; Heatley v. Npaitpn (1881) 19 
Ch.D, 326. 

(«i). Subrahnania v. Narayanan 
(1900) 24 htad. 130; Hordayai v. 
Kishtnt Copal A.I.R./ 1938 Lah. 
673; mi.C. 939. 


(at) Cooke v. Wilson (1856) l.C 
B.N.S. 153; Agacia v. Porbes 
(1861) 14 Moo.P.C. 160; Robertson 
V. Wait (1853 ) 8 Ex. 299 ; 91 R.R. 
497. / 

(ji) Short V. Spackman (1831) 2 
B. & Ad. 962 (broker, who had 
bought goods in his own name, held 
entitled to recover damages for non- 
delivery, though the principal, with 
the broker’s acquiescence, hqd re- 
nounced the contract). 

(a) Provincial Insurance Co. v. 
Leduc (1874) L.R. 6 P.C. 224; 
Oom V. Bruce (181Q) .12 East, 225; 

11 R.R. 367; Kensington v. Inglis 
(1807) 8 East, 273 ; 9 R.R. 438. 

(a) Bramwell v. Spiller (1870) 21 
L.T. 672. n 
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a consideration which fails, or in consequence of the fraud or other . 

wrongful act of the payee, or otherwise under circumstances render- "■ 
ing the payee liable to repay the money (b). 

Presumed exceptions: Foreign principal. — This is based 
on convenience a^d general mercantile usage. In the case of a 
British merchant buying for a foreigner, “ according to the uni- 
versal understanding of merchants and of all persons in trade, 
the credit is then considered to be given to the British buyer, and 
not to the foreigner ” (c) ; for “ a foreign constituent does not 
give the commission merchant any authority to pledge his credit 
to those ” with whom the commissioner deals on his account (d). 
y^Here, unless a contrary agreement appears, the foreign principal is 
not a party to the contract at all, and can neither sue (e) nor be 
sued (/) on it. The qtiestion was originally one of fact (d), but 
at this day doubts in particular cases are reducible to a question 
-whether, on the construction of the contract with regard to the 
facts, there does appear an intention that the principal shall be a 
party (/) . On the question whether an agent is to be considered 
as having contracted personally the true intention has to be deduced 
as in other cases, from the terms of the contract and surrounding 
circumstances. VThe circumstences that the principal is a foreigner 
giyes rise to a presuroptlonj^ut only a presumption, of an intention 
to contract personally, and the presumption may be rebutted by 
indication of an intention to the contrary (p). Where an agent was 
described as contracting “ on behalf of ” a foreign principal, who 
was named, it was held that the agent was not personally liable 
though he signed the contract in his own name (h), and a similar 
decision was come to where the contract note described the agents 
a.s having sold “on account of” certain foreign principa’s (i), 
and where signature “ as agents ” was combined with description 
of the principal parties as “ seller ” and “ buyer ” (/) . 

A company having its registered office in England, but carry- 1 
ing on business in India, will be deemed to be resident in England i 
for the purposes of this section. Where a contract, therefore, is ’ 
entered into by the “ managing agents ” of such company in India, ! 

(b) Stevenson v. Mortimer (1778) {g) See the authorities criticallj’’ 

Cowp. 80S) Holt V. Ely (18S3) 1 reviewed in Miller, Gibb & Co, v. 

E. & B. 79S; 93 R.R. 398; Colonial Smith & Tyreu [1917] 2 K.B. 141, 

Bank V. Exchange Bank (1885) 11 C.A., where some doubt was thrown 

App. Cas. 84. on the continuing validity of the 

(c) Thomson V . Davenport {VSB) usage under modem conditions; at 

9 B. & C. at p. 87; 32 R.R. at p. all events it is excluded when the 
585. terms of the contract make the 

(d) Armstrong v. Stokes (1872) foreign principal liable. 

L.R. 7 Q.B. 598, 605, Cur., per (/») Ogden v. Hall (1879) 40 L, 
Blackburn J. T. 751. 

(c) Elbinger A.-G, v. Claye (*) Gaddv. Houghton (,lS7b) \ Ex. 

(1873) L.R. 8 Q.B. 473. D. 357, C.A. 

(/) Hutton tf, Bulloch (1874) L. (/) Note i'S), supra. 

■ R. 9 Q.B. 572. 
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S. 230. it can be enforced against the agents personally, tmless the foreign 
company is in writing made the contracting party, and the contract 
is made directly in its name (k). 

Principal undisclosed. — ^The rule under this head is so well 
settled that it will suffice to refer to recent Tildian cases without 


going back here to the ultimate authorities. The qualifications 
expressed in the following sections to s. 23d inclusive are now the 
part of the doctrine requiring most attention. The decisions esta- 
blishing them contain ample proof of the rule. The same principles 
are followed in Indian Courts. The honorary secretary, therefore, 
of a school alleged to have been maintained by an association in 
London is personally liable for the rent of a home hired by him 
in his hame for the purposes of the school (/).»/But if the other 
party knows that the agent is contracting as such, the presumption j 
laid down in this clause does not arise, although at the time of , 
making the contract the -agent does not disclose the name of the'' 
principal, the loiowledge being in such a case equivalent to dis- 
closure (m). Thus the secretary of a dub cannot be sued person- 
ally for work done for the dub, unless he has pledged his personal 
credit («). And similarly he cannot sue a member on behalf of 
the club for goods sypplied to him (o). '^ut the presumption that ? 
an agent is personally bound by a contract when the name, of the j 
principal is not disclosed may be rebutted, and where the contract 
is in writing, the whole of Ae contract is 'for that purpose to be 
examined (/>) . The mere fact, however, that the agent has signed 
himself aa^such ivill not rebut the presumption of personal liabi- 
lily'(g).''But if the agent appears, on the 'face of the written con- 
tract, to be liable personally, he will not Jie allowed to adduce oral 


J 


evidence to show that he did not contract in his personal capacity (r) . 

Where the usual presumption is negatived by an agent con- 
tracting for an unnamed prindpal in such terms as to exclude his 


(ife) Tutika Sasavaraju v. Pjarry 
Co. (1903) 27 Mad. 3lS. 

{/) Bkojabhai v. Hayen '!amiiel 
<1898) 22 Bom. 7S4. 

(w) Mackinnon v. Land (1881) 
5 Bom. S84. 

(«) Norfh-Western Provinces 
Club V. SaduUah (1898) 20 All. 497; 
Kamvar Rauaor v. Hebhert (1891) 
Puttj.Rec. no. IS. ' 

(o) Michael v. Briggs (1890) 14 
Mad. 362. It is needless to refer to 
the authorities which settled the law 
in Ehgiand. 

(P) Soopromonian Setty v, Heil- 
■gers (1879) S Cal. 71 ; Mackinnon v. 
Lang (1881) 5 Bom. 584; Hason^ 
bhoy V. Clapham (1882) 7 Bom,' SI, 
Deo V. Narayan, 116 I.C. 669; 


A.I.R. 1929 Niig, 170 (merely on 
facts) . 

(g) Gubhoy v. Avetooni (1890) 
17 Cal. 449. .See Pater v. Gordon 
(1872) 7 M.H.C. 82, 84, and cp. 
Hough V. Mansanos (1879) 4 Ex. 
D. KM. In the case of neRotiablc 
instruments, however, it would seem 
that no presumption of the agent’.s 
personal liability could arise nt all if 
he signs Ills name to the instrument 
as agent'' Negotiable Instrumegts 
«Act, 1881, s, 28. Cjt, Mackinnon v. 
Long (1881) S Bom,, 584, S88, arid 
notes, “ contiact to the jdbntrary”, on 
s. 230, above. 

(r) Soopromonian Setty v. Hed- 
gers (1879) S Cal. 7h 79. See Evi- 
dence Act, 1872, s. 92. 
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own liability, he may nevertheless show afterwards, if the fact be S. 230, 
so, that he is himself the piincipal (s), or the other parly on dis- 
covering that fact may sue him (f). 

Where an anc-estral business is carried on by some only of 
’ the members of a joint Hindu family as managers, a contract made 
by the managers in their own name may be enforced by them 
personally without joining the other members as parties to the suit. 

The managing members are in such a case in the position of undis- 
closed partners (m). 

A merchant in this country who orders goods through a firm 
of commis^sibn agents in Europe cannot hold the firm liable for 
failure to deliver the goods. The firm is in such a case merely an 
agent to place the merchant’s order with the manufacturers in 
Europe, and by so doing it does not enter into any contract with 
the merchant for sale on behalf of the manufacturers, and it can- 
not therefore be held liable as an agent acting on behalf of undis- 
closed principals. The section refers to contracts “ entered into 
by him on behalf of his principal,” and the placing of the order 
does not amount to such a contract. The result is the same if the 
goods are ordered through a branch in this country of a firm of 
coimnission agents in another country (v). 

A broker is an agent primarily to establish privity of contract 
between two parties. A broker when he closes a negotiation as the 
common agent of both parties usually enters it in his business book 
and gives to each party a note of the transaction which as given to 
tlie seller is tlie sold note and as given to the buyer the bought note. 

Pnim facie a broker is employed to find a buyer or seller and as 
- such is a mere intermediaiy.'^He is thus an agent to find a con- 
tracting party, and as long as he adheres strictly to the position of 
broker, his contract is one of employment between him and the 
person who employs him and not a contract of purchase or sale 
with the party whom he in the course of such employment finds. 

A broker may, however, make himself a party to the contract of 
sale or purchase, for he can go beyond his position of a negotiator 
or agent to negotiate and by the terras of the contract make himself 
the agent of his principal to buy or sell. Where he is merely an 


w' (j) Schmalis v. Avery (18S1) 16 
Q.B. 6SS; but see s.'236, below. 

(T) Carr v. Jackson (18S2) 7 Ex. 
382 . 

(u) Gopal Bos V. Hari Das (190S) 
27 All. 361. 

(«) Mahotiiedally v. Schiller 
(1889) 13 Bom. 470. The order to 
the defendants *n this case was in 
+he following form : " I hereby re- 
77 


quest you to instruct your agents to 
purchase for me (if possible) the 
undermentioned goods on my ac- 
count and risk upon the terms stated 
below.” The defendants’ reply was 
that they had received an intimation 
from their home firm that the order 
had been placed. See also The 
Bombay United Merchants' Co, v. 
Doohihram (1888). 12 Bora. SO, 
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St. 230. inlermediaiy, he i8 not liable on the contract ; but if he has entered! 

into a contra'ct ol purchase or sale on behalf of his principal, tlio 
provisions of this section will apply (w). Thus if the principal is 
undisclosed, and the note says ‘\sold fsi* you, to my principals,” 
%.e„ I, your broker, have made a contract lor’ my principals, the 
buyers, the broker is merely an intermediary, and he is not person- 
a’ly liable to his employer {x). For the same reason he is not 
liable if the contract sa^s “bought for you from my principals ” (y), 
and the terms “ sold by order and for account of G. to selves for 
principal,” the broker signing as broker, do not bind him personally, 
nor therefore entitle him to sue in his own name for failure to 
deliver (a). But the broker is personally liable if the contract 
says ” bought of you for principals,” for here the conti-act is 
one of purchase by" 'itEe ^ brbicer on behalf of undisclosed 
principals (o). 

Principal not liable. — ^There is a rather curious class of 
cases in which agreements have been entered inbo'^jpromoters on 
behalf of companies intmd^^to be, but in fact not yet, incorporated, 
in such a case the alleged principal has no legj^l existence, and the 
agent is held to have contracted on his ovm account in order that 
there may not be a total failure of remedy Other cases have 
occurred where the principals were luicertain bodies of persons, 
or otherwise incapable of being sued by the description in the con- 
tract ; but these would hardl^e instructive in the different circum- 
stances of Indian society and it must be remembered that 
decisions turning on or involving the “ solemnity ” of an English 
deed are to be used here with great caution. 

I Deed executed in agent’s name. — ^According to English 

law% no person who is not a party to a deed can be sued upon the 
contract contained in it. But it seems that the technical rule of 
English law has no operation in this country, so that the principal' 
may sue and be sued upon a deed even though it may not have 
been executed in his name (d). 


iw) Patiram v. Kankcmarrah Co. 
(1915) 42 Cal. lOSO, 1065-66 ; 31 I. 
C. 607. 

(#) Southwell v, Bowditch (1876) 
L.R. 1 C.P.D. 374. 

(y) PaHram v. Kcmkanarrah Co. 
(1915) 42 Cal, 1050; 31 I.C. 607. 

(«) Nmda Lai Roy v. Gurupada 
'Haidar (1924) 51 Cal. 588 ; 81 I.C. 
721; A.I.R, 1924 Cal. 733. Semble, 
a asa^e of the local market to treat 
brokers as principsds h not admis- 
sible. 

(o) ^owlliwelt V. Bowditch f l876) 
L.R. 1 C.P.D. s 74, at p. 379. ' 


(6) Kclner v. Baxter (1866) L. 
R. 2 C.P. 174; Re Empress Engi- 
neering Co. (1880) 16 Qi.D. 125 r 
Lakshmishmikar v. Motiram (1904) 
6 Bora, L.R. 1106. 

(c) In FarnivaU v. Coomhex 
(1843) S M. & Cr. 736 ; 63 R.R. 
4^55, an express term that a cov^nt 
should not bind the covenantors per- 
sonally was held to ’be inoperative- 
because no one else could be bound ; 
followed. Watting v. Lewis [1911] 
1 Ch. 414. , 

(if) Ctmmaramanuja v. Padma- 
ntthlm (1896) 19 Mad. 471, dissent- 
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Sovereign States as principals. — Sovereign States and 
their rulers would seem to come within the description of possible 
principals who cannot be sued; but there is a special rule for this 
case, 5hd it is seljled; for sufficient reasons of good sense and 
liolicy, that an agent contracting even in his own name on behalf 
of a Government is not to be considered as personally a party 
to the contract. No man would accept public office at such 
risk as a different rule would involve (e)A As regards British India, 
the law is that the Ruling Chief of an Indian State may be sued in 
a competent Court in India in certain cases with the consent of the 
Central Government -(el). Where no such consent is given, it has 
been held that a suit may be brought against tlie agent appointed by 
the Ruling Chief of an Bidian State for the purposes of the business 
in respect of which the suit is brought (/). 

Negotiable instruments. — ^Where a negotiable instrument is 
signed by a duly authorised agent in the name of his principal, 
the latter may be rendered liable on the (instrument ( 5 ').V^nt 
where the instrument is signed by the agent in .his own name with- 
out indicating thereon that he signs as agent, or that he does not 
intend thereby to incur personal responsibility, he is liable 
personally except to those who induced him to sign upon the belief 
that the principal only would be held liable (h). The question! 
may arise whether a principal whose name does not appear on al 
negotiable instrument can be made liable on the instrument as a 1 
party thereto. In England it is provided by the Bills of Exchange ; 
Act that the principal is not liable in such a case (i ) . There* is 
no specific provision in the Negotiable Instruments Act, and it is 
a question whether, having regard to ss. 233 and 234, below, the 
principal cannot be proceeded against upon a negotiable instru- | 
ment executed by an agent in his own^name (;’).*/In the case of a 
joint Hindu family, it has been held that the payee may sue not 
only the maker, but his coparceners, provided the plaint includes 
a demand in respect of the original debt, and the debt was con- 
tracted for the benefit of the family (&). But the liability of the 


itig from Ragoonathdas v. Morarji 
(1892) 16 Bom. 568. The opinion 
of the Madras Court is clearly pre- 
ferable on grounds of convenience. 

(e) Gidley v. Lord Palmtrston 
(1822) 3 Brod. & B. 275 ; 24 R.R. 
668;’' see this and other authorities 
collected in Palmer v. Hulchmson 
(1881) 6 App. Ca. at p. 626; Grant 
*V. Secretary of State for India, 
(1877) 2 C.P.D. 445, at p. 461. 

(cl) See s. 86 of the Code of 
Civil Procedure, 1908. 

(/) Abdul AH V. Goldstein (1910) 
Punj. Rec. no. 43; 4 I.C. 902. 


(g) Negotiable Instruments Act, 
1881, s. 27. 

(A) lb., s. 28. 

(») S. 23: "Bills and notes form 
an exception to the ordinary rule 
that when a contract is made by an 
agent in his own name evidence is 
admissible to charge the undisclosed 
principal, though not to discharge 
the agent"; Chalmers thereon, at 
p. 77. 

(/) Krishna v. Krishnasami 
(1900) 23 Mad. 597, at p. 600. 

{k) Ib. 


I, 230 
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230. Other coparceners in such a case docs not rest on any principles 
of agency, but upon the personal law to which the parties are 
subject (/). 

Defendant’s right where agent sues in own name.— ^Wherc 
an agent sues in his own name on a contract made on the ’princi- 
pal’s behalf, statements made by the principal, as well as his own 
statements, may be used m evidence against him as admissions (m), 
and the defendant Is entitled to avail himself of any defence, in- 
cluding that of set-off, which would have been available against 
Lhe agent if he had been suing on a contract made on his own be- 
half, even though the defence would not have been available in 
an action by the principal on the contract («). The defendant 
is also entitled to discovery to the same fe3ctent as if the principal 
Avere a party to the proceedings '(o). 

Effect of settlement with principal. — As a general rule, the 
* right of an agent to sue personally on a contract made on the princi- 
pal’s behalf ceases on the intervention of the principal, and a settle- 
ment between the principal and the third party constitutes a good 
defence, to an action by the agent (/)).¥ But if the agent has a lien 
on tlie subject-matter of the contract as against the principal, his 
right to sue has priority to the right of the principal as long as 
the claim secured by the lien remains unsatisfied {q) i and in such 
a case the .defendant cannot in an action by the agent sot up any 
settlement with or set-off against the principal which would ope- 
rate to the prejudice of the claim secured by the lien (r), unless 
thfe agent is estopped by his conduct, or by the terms of the con- 
tract, from disputing the validity of the settlement or right of 
set-off (j). 

(I) rb. at pp. 604, 607. 

(in) Smith v. Lyon (18133 3 
Camp. 465; 14 R.R, 810. 

(«) Gibson v. Winter (1833) 5 B. 

& Ad. 96; 39 R.R. 411 (in an action 
by a policy broker, a payment by 
way of set-off was held a good de- 
fence, though it would not have been 
a good payment as against the prin- 
cipal) . 

(o) Wi/lis V. Baddeley [1892] 2 
Q.B. 324. 

iP) Atkinson v. ' Cotesworth 

(1825) 3 B. & C. 647; 27 R.R. 450: 

Rogers v. Hadley (1863) 2 H. & 

C. 227; 133 R.R. 652. 

(5) Drinkviater v. Goodwin 
* (1775) Cowp. 251 (sale by factor in 

hU own name of goods on which he 
had a lien for advances) . 

(r) Aikyits v. Amber (1796) 2 
Esp. 493 (defendant not entitled, in 
action. by broker for price of goods 


sold in own name on which he had 
made advances, to set off debt due 
from principal) ; Robinson v. Rutter 
(1855) 4 E. Se B. 954; 99 R, R. 849 
(action by auctioneer for price of 
goods sold: plea that defendant had 
•paid the principal held bad) ; Grice 
v. Kenrick (1870) L.R. 5 Q.B. 340 
(action by auctioneer for price of 
goods sold : settlement with the prin- 
cipal which did not operate to the 
prejudice of the plaintiff held a good 
defence) . 

(j) Coppin v. Walker (1816) 2 
Marsh. 497; 17 R.R. 505; Qpppin 
V. Craig (1816) 2 Marsh. 501; 17 
R.R, 508 (in tliese cases, an auc- 
tioneer, having sold goods which 
were described as the property of a 
named principal, idlowed purchasers 
to take the goods -away without giv- 
ing them notice not to pay the prin- 
cipal) . 
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'231. If an ag'ciit makes a contract with a per- 
Rights or piirtics neither knows, nor has reason 

to a contract made to suspect, that he is ,an agcnt, his prin- 
ciosed^^*'^ require the performance of 

’ the contract; hut the other contracting 
party has, as against the principal, the same rights as he 
would have had as against the agent if the agent had been 
principal. 

If the principal discloses himself before the contract 
is completed, the other contracting party may refuse to ful- 
fil the contract, if he can show that, if he had known who 
was the principal in" the contract, or if he had known that 
the agent was not a principal, he would not have entered 
into the contract. 


" Discloses himself." — ^The High Court of Bombay is of 
opinion that the right of the third parly to repudiate the contract 
under the second paragiaph arises only where the principal him- 
self makes the disclosure, and that it docs not arise where the 
disclosure is made by some other person or the information reaches 
him from some otlier source (t). The principle of this section 
is further developed in the special rules as to undisclosed or dor- 
mant partners; in such cases the real difficulty is often to know 
whether the acting partner was in fact acting on behalf of the 
firm, See Pollock and Mulla’s Commentaries on s. 19 of the Indian 
Partnership Act, 1932. 

The High Court of Calcutta has held that there is nothing 
in this section to debar a principal from proceeding against his 
agent under s, 211, if the fads of the case entitle him to do so (w). 

232- Where one man makes a conlracL with an- 
„ , t other, neither knowing nor having 

contract with agent reasonable gfouncl to suspect that the 
supposed to be prin- other is all ageiit, the principal, if he 
requires the perfonniance of the con- 
tract, can only obtain such performance subject to the 
rights and obligations subsisting between the agent and 
the other party to the contract. 


'll) Lakshmmdas v. Lane (1904) 
32 Bom. 356; the reference to Karifii 
Chowkidar v. Swndar Bewa (1896) 
24 Cal. 207, at 1. 3 of p. 362 of the re- 
port, is wrong; the correct reference 
should be Grenon v. Lachmi Naram 
(1896) 24 Cal,*8, at p. 10; Kalwrji 


Maffniram v. 'Patiaji Devichand, S3 
Bom. 110; 113 T.C. 341; A.T.R. 
1929 Bom. 177. 

(«) Makhanlal Basak v, Bashit- 
dharanjan (1934) 61 Cal 504; 152 I- 
C. 33; A.I.R. 1934 Cal. 721. 


Ss. 

231 , 232 . 
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S. 232. 


Illitsfratioii . 

A., who owes SOO rupees to B., sells 1,000 rupees, worth ol rice to B. 
A. is acting as agent for C. hi the transaction, but B. has no knowledge nor 
reasonable ground of suspicion, that such is the case. C. cannot compel B. 
to take the rice without allowing him to set off A.’s debt. 


Rights of undisclosed principal. — ^Like previous learned 
commentators on these two sexttions, we are at a loss to discover 
any difference between them, except that s. 231 expresses the same 
matter more fully. There is a clause very like s. 232 in the Indian 
Law Commissioners’ draft, but nothing corresponding to s. 231. 
We arc inclined to conjecture that s. 231 was an amendment in- 
tended to replace the section as first drawn, and that finally both 
clauses were retained either by inadvertence or by way of abun- 
dant caution. The difficulty thus raised is not serious, for there 
is no doubt about the substance of the law ; but It fias been judi- 
cially discussed. In Premji v, Madhowji (v) Marriott J. said: 

I do not think s. 232 is a repetition of the first paragraph of 
s. 231. It is, I think, a qualification of the first portion of that 
paragraph which gives a principal a general right to enforce a 
contract entered into by hjs agent. S. 232 qualifies that general 
right by making it subject to the rights and obligations subsisting 
between the agent and the other contraclbg party.” It is sub- 
mitted, however, that the ground is completely covered by the 
.saving clause in the first paragraph of s. 231, and no further quali- 
fication is added by s. 232. The illustration to s. 232 would have 
been quite as appropriate to s. 231. In the case now cited it was 
contended that the object of s. 232 was to reproduce the law as 
supposed to be laid down in Thomson v. Davenport (w) and Arm- 
strong V. Stokes {x), namely, that the right of the other contract- 
ing party to hold the principal liable is subject to the qualification 
that the principal has not paid the agent, or that the state of ac- 
counts between the principal and agent has not been altered to 
the prejudice of the principal. But this contention did not prevail, 
and it was said that the only qualification imposed upon the rights 
of the other contracting party was that specified in s. 234. Al- 
most at the same lime, in fact, the Court of Appeal in England (y), 
overruling, or refusing to accept literally, the wider dicta in Thom- 
son V. Davenport and Armstrong v. Stokes (a), approved the more 
guarded judgment of Parke B. and the Court of Exchequer in 
Hcald V. Kenworthy (o). ” If the conduct of the seller .would 
make it unjust for him to call upon the buyer for the money, as, 


(v) (1880) 4 Bom. 447, 456. 

(«i) (1829) 9 B. & C. 78j 32 R. 
R. 5/8; and in 2 Sm.L.C. 

(.r) (1872) L.R. 7 Q.B. 598. 
(y) frvbte v. Watson (1880) 5 
Q.B.D. 414. 417. 


(a) See foregoing notes. The 
authority of Armstrong v. Stokes 
is reduced to that of a decision on 
special circumstances. 

(o) (1855) 10 Ex„ 739, 746; 102 
R.R. 800, 805, 
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for example, where the principal is induced ‘by the conduct of S. 282, 
Lhe seller to pay his agent the money on the faith that the agent 
and seller have come to a settlement on the matter, or if any repre- 
sentation to that effect is made by the seller either by words or 
conduct, the seller cannot afterwards throw off the mask and sue 
the principal. It -would be unjust (&) for him to do so. But I 
think that there is no case of this kind where the plaintiff has 
been precluded 'from recovering, unless he has in some way con- 
tributed either to deceive the defendant or to induce him to alter 
his position.” Otherwise, ” if a person orders an agent to make 
.a purchase for him, he is bound to see that the agent pays the - 
debt ; and the giving the, agent money for that purpose does not 
amount to payment, unless the agent pays it accordingly.” 

On similar grounds, if the' principal represents the agent as 
principal he is bound by that representation. So if he stands by 
and allows a third person innocently to treat with the agent as 
principal he cannot afterwards turn round and sue him in his own 
name (c) . 

The result is that these two sections and s. 234, taken together, 
fairly represent modern English law as understood in the Court 
of Appeal. 

Equities between agent and third party. — ^An undisclosed 
principal coming in to sue on the contract made by the agent must 
take the contract, as the phrase goes, subject to all equities; that 
is, the third party may use against the principal any defence that 
would have availed him against the agent (d). "Where a con- 
tract is made by an agent for an undisclosed principal, the princi- 
pal may enforce performance of it, subject to this qualification, 
that the person who deals with the agent shall be put in the same 
position as i'f he had been dealing with the real prindpal, and con- 
sequently he is to have the same right of set-off which he would 
have had agmnst the agent ” (e). “ The law with respect to the 
right of set-off by a third person dcciling with a factor who sells 
goods in his own name and afterwards becomes bankrupt is well 
established by George v. Clagett (/).... That rule is founded 
on principles of common honesty. One who satisfies his contract 
with the person with whom he has contracted ought not to suffer 
by reason of its afterwards turning out that there was a concealed 
principal ” (p). 


(6) Referring to some of the lan- 
guage used in Thotnson v. Daven- 
port. 

(c) Perrand v. Bischoffshein 

(1858) 4 C.B.N.S. 710, 717; 114 R. 
R. 913. The decision shows 

that nothing less than positive mis- 
leading will do., 

(d) George v. Clagett (1797), 7 


T.R. 3S9: 4 R.P. 462| Sims v. Bond 
(1833) SB. & Ad. 389, 393 ; 39 R. 
R. 511, 515. 

(e) Per Willes J. in Dresser v. 
Norwood 14 C.B.N.S. S74, at p. 
589. 

(/) Supra, note (d).. 

(g) Turner v. Thomas (1871) L. - 
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Sg. The application of tlie rule is limited to liquidated demands (h) ; 

232 , 23 s. but it “is not confined to the sale of goods. If A. employs R. 

as his agent to make any contfact for him, or to receive money 
■for him, and B. makes a contract with C. or employs C. as his 
agent, if B. is a person who would be reasonably supposed to be 
acting as a principal, and is not Itnown or suspected by C. to be 
acting as an agent for any one, A. cannot make a demand against 
C. without the latter being entitled to stand in the same position 
as if B. had in fact been a principal. If A. has allowed his agent 
B. to appear in the character of a principal he must take the conse- 
quences “ (i). 

I ln England it is not necessary for the third party who dealt 
with the agent as a principal to go beyond showing that he believed 
him to be a principal. Means of knowledge or “ reason to sus- 
pect ” appears to be material only as. tending to negative the al- 
leged belief (/). The words of both ss. 231 and 232, however, 
are quite clear on this pobt. But ihere must be actual belief that 
one is dealing with a principal. Ignorance or doubt whether the 
apparent principal is a principal or an agent is not enough; 'for 
the ground of the rule is that the agent has been allowed by his 
undisclosed principal to hold out himself as the principal, and 
the third party has dealt with him as such (k). 

The second paragraph of s. 231 is really a branch df the gene- 
ral rule that agreements involving personal considerations of skill, 
confidence, or the like are not assignable or transferable. 


Right of person 
dealing- -with agent 
personally liable. 


233- In cases where the agent 
is personally liable, a person dealing 
wiA him may hold either him or his 
principal, or both of them, liable. 

IHtistration . 


A. enters into a contract with B. to sell him 100 bales of cotton, and 
afterwards discovers that B. -was acting as agent for C. A. may sue either 
B. or C., or both, for the price of the cotton.. 


^ In cases where the agent is personally liable. — ^As to the 
cases where an agent is personally liable, see s. 230 and commen- 
tary thereon, above. 


The question arises whether 
departure from the recognized and 

R. 6 C.P. 610, at p. 613, per Willes 
■J. 

(A) 26. 

(i) Montagu v, Porwood [1893] 2 
Q.B. 350, at p. 3SS, per Bowen LiJ. 
Here the defendants were employed 
by apparent principals, who were in 
fact agents for the plaintifis, to col- 


or not this section represents a 
accepted principle of English law 

lect a general average contribution 
from imdei-writers. • 

(;) Barries v. Imperial Otiomah 
Bmh (1873) L.R. 9 C.P. 38. 

(A) ,Cooke V. Eshelby (1887) 11 
App. Ca. 271. The decision ha: 
been criticised, but, being in th( 
House of Lords, is flhal. 
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IhaL the liability of principal and agent is alternative and not g, 23S. 
joint (/). Coutts-Trotter C.J. in Kuttihrishnm Nair v. . Appa 
Naw (w), held that, though the wording of the section was very 
unfortunate, it was intended to reproduce the English law : ‘ ‘ I have 
come to the conclusion that what the section means is that the 
person dealing with the principal through the agent may at his elec- 
tion sue either or he may sue both of them alternatively in a 
case where he is not sure whom his exact remedy is against ; but 
1 am quite clear on this point that the section can only be construed 
as meaning that he may sue both principal and agent in the alterna- 
tive and that he cannot get judgment against both of them jointly 
for the amount sued for that would be to turn a liability which is 
clearly mutually exclusive into a j,oinl liability. This is contrary 
to the view expressed In an earlier Bombay case («), where it 
was said that the section created a joint liability, and if the illus- 
tration only showed that the agent and principal might be joined in 
one suit, an illustration could not control the plain meaning of the 
section itself. A Division Bench in Madras have more recently 
dissented from Coutts-Trotter C.J. in the case cited above, Leach 
C.J., observing: “ There is no ambiguity in the language used in 
the section and I am unable to see anything unreasonable in the rule, 
which it embodies. What would be the position if a suit is 
brought against the principal after judgment had been obtained 
against the agent in an earlier suit is another matter, but we are 
not called upon to consider that question here ” (o). 

The criticism of the learned judges on the language of the 
section and of the illustration is certainly justified; and' it may 
well be that the framers of the Act did intend to. reproduce 
existing English law. But it is difficult to give the wording of the 
section a meaning other than that which commended itself to 
T.,each. C.J., and his brother judge in Madras. The section it- 
self, whatever may be the case with tlie illustration, is concerned 
with substantive law only; Coutts-Trotter, C.J., seems to treat it 
as setting out the creditor’s procedural rights. On this construc- 
tion the creditor may hold either principal or agent as severally 
liable in .the alternative, or at his option hold them jointly liable. 

T f he elects to hold them jointly liable, he can sue them both ; but 
if he elects to sue one only he must be deemed to have given up 
his rights against the other, since in that case the liability is alter- 
native and not joint. 

For the liability of joint-promisors see notes to s. 43, above. 

Xl) Morel V. Westmoreland (n) Shivlal Motilal v. Birdichand 

fl904] A.C. 11; Moore v. Flanagan (1917) 19 Bom.L.K. 370 ; 40 I.C. 

[19201 1 K.B. 919. See also Bow- 194. 

stead on Agency, 9th Ed., p. 23S. (o) Shamsuddin Ravuthar v. 

(«i) (1926) "49 Mad. 900, at p. Sltata Wallace & Co. (1939) Mad. 

902 ; 97 I.C., 475; A.I.R. 1926 282; 184 I.C. 153; A.I.R. 1939 . 

Mad. 1213. Mad. 520. 

7.8 
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S 233. Creditor’s election. — person who has made a contract with 
an agent may, if and when he pleases, look directly to the princi- 
pal, unless by the terms of the contract he has agreed not to do 
so, and that whether he was or was not aware when he made the 
contract that the person Avith whom he was dealing was an agent 
only, and not the less so in cases where the agent is personally 
liable, for the law which superadds the liability 0t the agent does 
not detract from the liability of the principal {p). A company is, 
therefore, liable for moneys advanced in the course o'f vohmtary 
liquidation to the liquidator authorised by the company to borrow 
for the purposes of the winding up (g). And, upon the same 
principle, a loan made to the secretary, treasurer, and agent of 
a company authorised to raise moneys for the company may be 
, recovered from the company (r). But when once the creditor 
y' jhas elected to sue the agent, and sued him to judgment, he cannot 
[ afterwards bring a second action against the principal, though the 
'judgment against the agent may not have been satisfied (s), and 
though the creditor was not aware of the existence of a principal 
when he sued the agent (f). It was held* in 1883 in a Madras 
case that where the suit against the agent is dismissed the creditor 
may subsequently bring a fresh suit against the principal, the 
reason given being that nothing short of a judgment against the 
agent could amount to a binding election on the part of the credi- 
tor to abandon the right to proceed against the principal (u). 
This however is contrary to the later cases cited above and it is 
submitted that it is not good law in India. 

,There may, however, be a deliberate intention shown from the 
beginning of the transaction, or at some later stage, to give credit 
to the agent alone ; in that case there is no right of action against 
the principal (w) ; and the third party must elect to sue an un- 
disclosed principal, i'f he means to preserve his rights against him, 
Avithin a reasonable time after ascertaining him (w). The ques- 
tion whether the creditor has elected to give credit to him to the 
exclusion of the principal is one of fact (x) . Invoicing the goods 
to the agent and calling upon him to pay for them (x), or taking 


(p) Colder V, Dobell (1871) L. 
R. 6 C.P. 486. The question Avas 
whether the circumstances showed 
an, election to charge the agent ex- 
clusively. 

(g) In re Ganges Steam Car Co. 
(•1891) 18 Cal. 31. 

(r) Purmanwtdass v. Cormack 
(1881) 6 Bom. 326. 

(«) Shivlal Moiilal v. Birdichand, 
supra, note (n) ; Bvr Bhaddar v. 
Sarjtt Prasad (1887) 9 All. 681. 

(I) Shivlal Moiilal v. Birdichand 
supra, note (») . 


(it) Rowan v. Vairavan (1883) 7 
Mad. 392, citing Curtis v. IVilliant- 
son (1874) L.R. 10 Q.B. 57. 

(v) Paterson V Gemdaseqw, (1812) 
IS East, 62; Addison, v. Gandaseqm 
(1812) 4 Taunt. 574; 13 R.R. 368, 
^9, and in 2 Sin.L.C. 

(to) Smethurst v. Mitchell (1839) 
1 E. & E. 622; 117 R.R. 374. Cp. 
Davidson v. Donaldson (1882) 9 Q. 
B.D, 623. 

(at) Calder v. Dobell (1871) L.R. 
6 C.P. 486. 
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and renewing his acceptances in payment of the price (y), are not 
conclusive of such an election. The next section is apparently 
intended to cover all forms of election, whether by estoppel or 
otherwise. 


234. When a person who has made a contract 
with an agent induces the agent to act 
upon the belief that the principal only 
will be held liable, or induces the prin- 
cipal to act upon the belief that the 
agent only will '•be held liable, he can- 
not afterwards hold liable the agent or 
principal respectively^ 

This section seems to be derived 'from S. A. § 291, rather than 
from any definite English authority. We may take it, however, 
as giving the true reason of a rule which, about the time when the 
Act was passed, was too widely laid down in England, but was 
afterwards corrected in the Court of Appeal (sec the commentary 
on ss. 231, 232, above). 


Consequence of in- 
ducing agent or prin- 
cipal to act on belief 
that principal or 
agent will be held ex- 
clusively liable. 


235. A person untruly representing himself to be 
the authorised agent of another, and 
te^ed*agent.°^ inducing a third person to deal 

with him as such agent, is liable, if his 
alleged employer does' not ratify his acts, to make com- 
pensation to the other in respect of any loss or dama'ge 
which he has incurred by so dealing. 


Implied warranty of authority. — ^This section is in accord-! 
ance with the English law as established by Collcn'v. Wright (a). I 
Vlt applies not only to the case of a person who represents that he 
has authority from another when he has no authority whatever, 
but to the case of a person who represents that he has a certain 
authority from another when he has authority of another des- 
cription (o). The dutj' is grounded on an implied warranty by 
the agent that he has authority, and the action, being in contract, 
lies even if the agent honestly believed he had authority, and 
•against executors (in which case an action in tort for deceit does 
not lie in England). The doctrine has been fully confirmed by 
later authorities and by the House of Lords (6). ' An agent who 


(y) Robinson v. Read (1829) 9 B. 
•& C. 449; Whitwell v. Perrin 
(18S8) 4 C.B.N.S. 412; 114 R.K.. 
.785. ' 

(s) (1857) 7 E. & B. 301, in Ex. 
Ch. 8 E. & B, 647; 110 R.R. 602, 
<611; see Hasonbhoy v. Clapham 


(1882) 7 Bom. 51. 66. 

(o) Ganpat Prasad v, Sarjn 
(1911) 9 All.L.J. 8; 13 I.C. 94. 

(&) Starkey v. Bank of England 
[1^3] A.C. 114. It is needless for 
Indian purposes to cite intermediate 
cases. 


Ss. 

233 - 235 . 
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S, 235, puriKiiTt- to report the olher iiarly’s intentions does not thereby 
make himself that party’s agent to deal with his original principal. 

It may be a breach of his original duty as agent if his report is 
incorrect, but he is not liable under the rule in Collan v. Wright on 
an implied warranty of aulhority 'from the other party to conclude 
the transaction (c). 

The word “ untruly ” may perhaps imply (as is held in Eng- 
land) that the representation must be of matter of fact (d). 

A public servant acting on behalf of the Government is not 
deemed to warrant his authority any more than to make himself 
personally liable on the contract (c), and for the same reason of 
policy. 

ff a man goes through the 'form of contracting as an agent, 
but warns the other party that he has at the time no authority, 
he is obviously not liable under this section (/). It seems a nice 
question whether there is in such a case anything which the named 
principal can ratify, or anj'thing more than an oiler to him, liable 
to revocation like any ordinarjf proposal. 

Representation must be effective. — ^The liability of a pre- 
tended agent under this section does not arise, unless the repre- 
sentation that he is the agent of another is false, and also induces 
the person to whom the representation is made to deal with him 
a.-> such agent. A representation by the defendant to the plaintilT 
that she is .the duly authorised agent of her minor son does not 
render her liable under this section, if the plaintilT knows that 
the son is a minor. For a minor cannot appoint an agent (s. 183, 
above), and consequently no warranty such as would suppoit a 
suit could arise out of such a representation ( 17 ). 

Measure of Damages. — In England, the action being founded 
on contract, and not on tort, lire measure of damages is the loss . 
sustained as the consequence of the breaclr of the implied warranty. 

In other words, the person acting on the misrepresentation is en- 
ticed not only to recover any loss actually sustained through being 
misled, but also any profit which he would have gained if the 
representation had been true (/(). Thus, if an agent contracts. 


(c) C/w. Salvesxin & Co. v. 
Rederi Akticholaget Nordstjcnian 
119051 A.C. 302. 

{d) Beattie v. Lord Ehury (1872) 
L.R. 7 H.L. 102; JVeeksv. Propert 
(1873) L.R. 8 C.P’. 427; Shet 
Mmibhai v. Bai Rupaliba (1899) 24 
Bom. 166, 170. As to the distinc- 
tion between representations of fact 
and of law, see notes on s, 18, 
above. 

(a) Dum V. Macdonald [1897) 1 
Q.B. 555, C.A, 


(/) Halbot V. Lens [1901] 1 Ch. 
344. 

(ff) Slut Manibhai v. Bai Rupa- 
liba (1899) 24 Bom. 166, citing- 
Beattie v. Lord Ebury, L.R. 7 Ch, 
777; L.R. 7 H.L. 102. A miner's 
guardian is not in all respects his 
agent, and the section is not in terms 
applicable to a guardian Mst. Mida 
V. Kishan Bahadur (1934) All.L.J. 
350; ISl I.C. 820; A.I.R. 1934 
All. 645. 

(h) Firbank v. Humphreys (1886> 
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without authority, to buy goods at a price in excess of their value, Ss. 
and the pi'incipal repudiates the contract as unauthorised, the 235, 236 
measure of damages recoverable against the agent is the difference 
between the contract price and the market value of tlie goods {i). 

Similarly, where an* agent, who was instructed to apply for shares 
in a certain company, applied for shares in another company by 
mistake, and they were allotted to tlie principal, who repudiated 
them shortly afterwards in the .winding up of the company, it 
was held that, the principal being solvent and tlie shares valueless, 
the measure of damages payable by the agent to the liquidator 
was the full amount payable on the shares (/) . If the third person 
reasonably {k) takes proceedings against the principal for the en- 
forcement of the unauthorised transaction, the damages recoverable 
against the agent include the costs and expenses incurred by the 
third person in respect of the procee4ings (1). 

It is open to question whether in India the compensation re- 
coverable under the section will be assessed on the same principle. 

The language used seems more appropriate to an action in the nature 
of an action of deceit than to one founded on a warranty (m). 

Limitation. — It has been held by the High Court of Madras 
that a suit for damages against a person for untruly representing 
himself to be the agent of another is governed by art. IIS of Sch. 1 
of the Limitation Act (»). 


23@. A person with whom a contract has been en- 

Person f 1 el con character of .agent is 

noj: entitled to require the performance 
entitled to perform- o‘f it if he was in reality acting, not as 
agent, but on his own account. 


\1 English authorities make a distinction in this matter between 
contracts on bchal'f of a named principal and those in which the 
principal is not named.^ In the former case the agent cannot sub- 
stitute himself for tlie principal (o), though the other party may 
by words or by conduct, such as acting on the contract after know- 
ledge that the nominal agent was the real principal, deprive him- 
self of the right to object; and it has been suggested, though not 


18 Q.B.D. 54; Richardsoli v. Wil- 
liamson (1871) L.R. 6 Q.B. 276; 
Meek V. Wendt (1888) 21 Q.B.D. 
WjS; Godwin v. Francis (1870). L. 
K. S C.P. 295, is a case where’ the 
damages cLiimed were held to be too 
remote. 

(t) Simons v. Patcheti (1857) 7 
E. & B. 568; 110 R.R. 730. 

(;■) Ex part^ Pamnurc (1883) 24 
Ch.D. 367. 

(k) See Fata v. Davis (1861) 1 


B. & S. 220; 124 R.R. S30. 

(/) Speddinu V. Nevell (1869) L. 
R. 4 C.P. 212; Hughes v. Grettmc 
(1864) .13 L.J.Q.B. 335. 

(»«) See Vairavan Chettiar v. 
Avicha Chettiar (1915) 38 Mad. 275, 
278 ; 21 1. C. 65. 

(«) Vairavan Chettiar v. Avicha 
Chettiar, supra. 

(o) Bickerton v. Burrell (1816) 
3 M. & S. 383. 
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Ss. decided, that the agent might be allowed txa lake up the contract 
236, 237. for himself on condition of being subject to all defences available 
against either himself or the named principal (/i). Rut where the 
principal is not named the third pafly is contracting with the prin- 
cipal, whoever he may be, and there is no obvious reason why he 
should be presumed willing to deal with any unknown i>erson in 
the world, provided that he is capable oi being sued, and unwilling 
to deal with the nominal agent, the only person he knows in the 
matter.vr Accordingly a person who made a charter-party as agent 
for an unnamed freighter has bccti allowed to show that he was 
the freighter himself (q). 

It does not seem possible, however, to read any such distinc- 
tion into perfectly general language of the present section; and, 
indeed, the English rule is not clear of doubt, as the authorities 
(including some dicta which it would be useless to cite here) are 
not uniform, and the rule has never been settled by a Court of 
appeal The High Court of Calcutta has held that this section is 
not restricted t(^ases where an agent purports to act for a named 
principal (r).t/lf a person professing to act as an agent 'for an 
undisclosed principal enters into a contract with another, and there 
is no undisclosed principal in fact, the present section at once ap- 
plies, and he cannot sue on the contract (s). 

Conversely, where a man has contracted in writing in terms 
importing that he is the sole principal, e.g,, made a diarter-party 
“ as owner of the ship A,” another person cannot be allowed to 
sud on the contract as an undisclosed pi-incipal (#)■ 

23V When an .agent has, without authority, 
done acts or incurred . obligations to 
cii^SKing belief third persons on behalf of his principal, 
that agent’s unauUio- the principal is bound by such acts or 
rised obligations if he has by his words or 

• ’ conduct induced such third persons to 

believe that such .acts and obligations were within the 
scope of the agent’s authority. 


(p) Rayner v. Groie (1846) 15 
M. & W. 3S9; 71 R.R. 709. 
yjl (q) Scfmalte v. Avery (1851) 16 
Q,B. 6SS; 83R.R. 653. 

(r) Sewduit Roy Maspara v. 
Nafmpiet (1907) 54 Cal 628; Nanda 
Ld Roy V. Gwmpada Haidar (1924) 
SI Cal. 588 j 81 I.C. 721; and see 
Shree Shree Gopal ShreedhaT v. 
Shaskeebhushan (1932) 60 Cal. Ill; 
142 I.C. 485; A.I.R. 1933 Cal. 109. 


(j) Ramji Das v, Jankt Das 
(1912) 39 Cal. 802; 17 I.C. 973'. 

(0 Humble v. Hunter (1848) 12 
Q.B. 310; 76 R.R. 291. But this 
does not extend to the term “char- 
terer," which is consistent witli 
agency for an undisclosed principal; 
Rederi Aktieiibotaget Transatlantic 
v. Fred DrMpAnm ,,[1918] 1 K.B. 
394 C.A., affirmed in H.L. [1919] 
A.C. 203. 
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Illustrations. , 

(si) A. consigns goods lo B. for sale, and gives him instructions not to 
sell under a fixed price. C., beings ignorant of B.’s instructions, enters 
into a contract with B. to buy the goods at a price lower than the reserved 
price. A, is bound by the contract. 

(b) A. entrusts B. with negotiable instruments indorsed in blank. B. 
sells them to C. in violation of private orders from A. The sale is good. 


Ostensible authority. — ^This section must, in point of fact, 
overlap .s. 188 (above) in many cases, but the principles are dis- 
tinct. Under s. 188 the question is off the true construction to be 
put upon a real, though perhaps not verbally expressed, authority. 
Here the liability is by estoppel, and independent of the appai'ent 
agent having any real alilhority at allj the question is only whether 
he was held out as being authorised; and this includes the case of 
secret restrictions on any existing authority of a well-l<nown kind. 
It is a “ well-established principle that, if a person employs another 
as an agent in a character which involves a particular authority, he 
cannot by a secret reservation divest him of that authority ’ ’ («) . 
“ Good faith requires that the principal shall be held bound by the 
acts of the agent within the scope of his general authority, for he 
has held him out to the public as competent to do the acts and to 
bind him thereby S. A. § 127. “ If a person authorise another 
to assume the apparent right of disposing of property in the ordi- 
nary course of trade, it must be presumed that the apparent autho- 
rity is the real authority. ... It is clear that he [the agent] may 
bind his principal within the limits of the authority with which he 
has been apparently clothed by the principal in respect of the sub- 
ject-matter; and there would be no safety in mercantile transactions 
if he could not. ... If the owner of a horse send it to a reposi- 
tory of sale, can it be implied that he sent it thither for any other 
purpose than that of sale? Or if one sends goods to an auction- 
room, can it be supposed that he sent them thither merely for safe 
custody?” (w). Similarly, where a transaction undertaken by an 
agent on behalf of his principjil is within his express authority 
the principal is bound without, regard to the agent’s motives, and 
inquiry whether the agent was abusing his authority for his own 
purposes is not admissible (w).- 

Very many illustrations of the principle are to be found in 
the English authorities, of which the following may be given as 
typical examples (x). Where a principal wrote to a third person 


*)[«) Cockbum C.J. in Edmunds 
V. Bushell (1865) L.R. 1 Q.B. 97, 
99. See Chhoteylal Pannalal v. R. 
K. Railway (1932) 54 All. 557; 138 
I.C. 439; A.I.R. 1932 All. 540. 

(v) Lord Ellenborough C.J., 
Pickering v. ^<usk (1812) IS East, 
38; 13 RJl. 364, 366. Cp. s. 27 of 


the Sale of Goods Act, 1930. 

(w) Hamhro v. Bumard [1904] 
2,K.B. 10, C.A,, following Bank of 
Bengal v. Pagan (1849) 7 Moo. P. 
C, 61. 74; 83 R.R. IS, 24. 

(*•) See Bowstead on Agency, 9tti 
ed., pp. 202, sqq. 


S. 237. 
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S. 237. saying he had authorised the agent to sec him, and, if possible, to 
come to an amicable arrangement, and gave the agent instructions 
not to settle for less than a certain amount, it was held that he was 
bound by a settlement by the agent for less than that amount, the 
third person having no knowledge of the verbal instructions (y). 
An agent was authorised, in cases of cmergenc}'-, to borrow money 
on exceptional terms outside the ordinary course of business, and 
it was held that the principal was bound by a loan on such excep- 
tional terms made by. a third person who had no notice that the 
agent was exceeding his authority, altlrough no emergency had 
in fact arisen (a). Where a solicitor was authorised to sue for 
a debt, it was held that a tender to his managing clerk was equiva- 
lent to a tender to the client, though the^. clerk was forbidden to 
receive payment, he not having disclaimed the authority at the time 
of the tender (a). A broker having on several occasions been per- 
mitted by his principal to draw bills in his own name for the price 
of goods sold, the principal was held bound by a payment to the 
broker by means of such a bill, accepted by a purchaser who had 
previously paid in a similar manner for goods bought by him (b). 

? By a charter-party it is provided that the shipmaster, who is ap- 
f pointed by the owners, shall act as agent of the charterers only^ 
in signing bills of lading and ordering necessaries. The owners arc 
^ liable on bills of lading signed by the master, and for the' price of 
necessaries ordered by him, if the persons shipping the goods or 
' supplying the necessaries have no notice of the charter-party (c). 

Illustration (b) seems to be founded on S. A § 228; “ If an 
agCht is entrusted with the disposal of negotiable securities or instru- 
ments, and he disposes of them by sale or pledge or otherwise, con- 
trary to the orders of his principal, to a bona fide holder without 
notice, the principal cannot reclaim them ” (rf). It must be 
understood in the illustration that the instruments are not handed 
to R. merely for safe custody. 

The Privy Council case of Ram Bertab v. Marshall (?.), which, 
however, was not decided with reference to the section, affords an 
additional illustration. In that case the principal was held liable 
upon a contract entered into by his agent in excess of his authority 


(ji) Trickett V, Tomlinson (1863) 
13 C.B.N.a. 663; 134 R.R. 688. 
See also National Bolivian Nav^a- 
tiott Co. V. Wilson (1880) S App. 
Cas. 176, 209; Whitehead v. Tiickett 
(1812) 15 East, 400; 13 R.R. 509. 

(«) Montaignac v. Shiita (1890) 
15 App. Cas. 357. And see Bryant 
V. Quebec Bank [1893] A.C. 179. 

(а) Moffat V. Parsons (1814) 1 
Marsh. 55; IS R.R, 506. 

(б) V, Inglis (1816) 
Holt, 278; 17 R.R. 636. And see 


Hazard v. Treadxaell (1730) 1 Str. 
506. 

(c) Manchester Trust v. Furness 
[1895] 2 Q.B. 539; The Great Eas- 
tern (IgeSpL.R. 2 Ad. & E. 88. 

(d) See London Joint Stock Boink 
V, Simmons [1892] A.C. 201; Good- 
viin V, Roberts (1876) 1 App. Ca. 
476. 

(e) (1899) 26 Cal. 701. See also 
Fazal Ilahi v. East Indian Railway 
(1921) 43 All. 621, 634; 64 I.C. 52; 
A.I.R. 1922 All. 361. 
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the evidence showing that the contracting party might honestly and Ss 
reasonably have believed in the existence of the authority to the 237, 
•extent apparent to him. . 

The same principle is applied in the class of cases where it is 
held that persons dealing with incorporated companies, though they 
must take notice at their peril of disabilities imposed on the corpo- 
ration by its special Act of Parliament, memorandum, or other 
public document of constitution, are entitled to assume that the 
'directors or managers are duly exercising their authority accord- 
ing to the company’s internal regulations. But this subject is much 
too special to be pursued in a commentary like the present (/). 

Notice of excess of authority. — ^No act done by an agent in 
•excess of his actual authority is binding on the principal with res- 
pect to persons having notice that the act is unauthorised. This 
proposition is so obvious that it would be superfluous- to cite autho- 
Tilies, several of which relate to dealings with money and nego- 
tiable instruments (gf), in support of it. One case, however, where ^ 
the notice was only constructive, may be mentioned. An agent, 
who was appointed by a power of attorney, borrowed money on 
the faith of a representation by him that the power gave him full 
•authority to borrow, and misapplied it. The agent produced the 
power, which did not authorise the loan, but the lender did not 
read it, and made the advance in reliance on the agent’s represen- 
tation. It was held that the lender must be taken to have had notice 
of the terms of the power, and that the principal was not bound 
by the loan (h). 

“On behalf of his principal.” — ^A principal is not bound by 
•any act done by his agent which he has not in fact authorised, unless 
it is done in the course of the agent’s employment on his behalf (i), 
and is within the scope of the agent’s apparent authority (/). 


238 - Misrepresentations made, or frauds com- 
mitted, by agents acting in the course 
TOent*^^of °mi9reprc- cf their business for their principals, 


sentatlon or fraud by have the 

made by 

(/) See Pollock on Contract, 
Note D, in Appendix, 11th ed., pp. 
5SS, sqq. 

(ff) Sec Bowstead on Agency, 
Dtffed., pp. 222, sqq, 

(h) Jacobs V. Morris [1902] 1 
€h. 816. 

(i) McGowan v. Dyer (1873) L. 
R. 8 Q.B. 141, where the managing 
■director of a company obtained pay- 
ment of a pri^te debt out of cer- 
tain funds, in breach of an under- 

79 


same effect on agreements 
such agents as^f” VudhT mis- 

standing between the debtor (who 
was also indebted to the company) 
and a surety for his debt to 
the company, and it was held, in an 
action by the companj- against the 
surety, that the company was not 
responsible for the conduct of the 
managing director in the matter. 

(/) For illustrations, see Bow- 
stead on Agency, pth ed., pp. 208, 
sqq. For an Indian one, Morarji 
Prcmji V. Mnlji Rauchhod Ved & 
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S. 238. representations or frauds had been made or committed by 
the principals; but misrepresentations made, or frauds 
committed, by agents, in matters which do not fall within 
their authority, do not affect their principals. 

IllustraHons, 

(a) A., being B.’s agent for the sale of goods, induces C. to buy them, 
by a misrepresentation, which he was not authorised by B. to make. The 
contract is voidable as between B. and C. at the option of C. 

'• (b) A., the captam of B.'s ship, signs bills of lading without having 

received on board the goods mentioned therein. The bills of lading are 
void as between B. and the pretended consignor. 


Course of employment. — ^The accordance of this section witli 
the modetii common law is well shown in a judgment delivered in> 
the Privy Council by Lord Lindley: “ The law upon tlds subject 
cannot be bettei expressed than it was by the acting Chief Justice 
[of New South Wales] in this case. He said: ‘Although the 
particular act which gives the cause of action may not be authorised, 
still, if the act is done in the course of employment which is autho- 
rised, then the master is liable for the act of his servant,’ This 
doctrine has been approved and acted upon by this Board in Mackay 
V. Commercial Bank of New Brunswick (k), Swire v. Francis (1) ; 
and the doctrine is as applicable to incorporated companies as to 
individuals. v^All doubt on this question was removed by the deci- 
sion of the Couit of Exchequer Chamber in Barwick v. English 
Joint Stock Bank (m), which is the leading case on the subject. 
It was distinctly apptoved by Lord Selborne, in the House of Lords, 
in jiouldsworth v. City of Glasgow Bank («), and has been followed 
in numerous other cases*” (o). 

In the passage here referred to as now the leading authority, 
Willes J., delivering the judgment of the Exchequer Chamber, said: 

” With respect to the question whether a principal is answer- 
able for the act of his agent in the course of his master’s business, 
and for his master’s benefit, i^io sensible distinction can be drawn 
between the case of fraud and the case of any other wrong. The 
general mle is, that the master is answerable for every such wrong 
of the servant or agent as is committed in the course of the ser- 
vice and for the master’s benefit, though no express command 
or privity of the master be proved '(/>). Thai principle is acted 
upon every day in rimning down cases. It has been applied also 


Co. (1923) 48 Bom. 20; 77 I.C. 
266: A.I.R. 1924 Bom. 232, ol 
which the practical moral is that 
cheques to bearer are not safe, even 
if crossed. The rule is too well re- 
cognised to need authorities in sup- 
port, 

(fe) (1874) L.R. 5 P.C. 394. 

(0 (1877) 3 App. Ca, 106, 


. (wO (1867) L.R, 2 Ex. 259. 

(«) (1880) S App. Ca, 317, at^), 
326. 

(o) Citwens' Life Assurance Co.'/ 
V, Brown [1904] A.C. 423, 427, 

(p) See Laughter v. Pointer 
(1826) S B. & C. 547, at p, 554 ; 29 
R.R. at pp. 320, 32f. 
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[tn various 'cases of trespass, false imprisonment by servants of 
corporations acting in supposed execution of their duties under 
by-laws, and the like] . vln all these cases it may be said, as it was 
said here, that the master has not authorised the act. '^It is true, 
he has not authorised the particular act, but he has put the agent 
in his place to do that class of acts, Bnd he must be answerable 
for the manner in which the agent has conducted himself in doing 1 
the business which it was the act of the master to place him '■ 
in ” (q).~ The words “ for the master’s benefit,” whicla occur 
in this judgment, were applicable to the case before the Court, 
but must not be taken as restricting the scope of the rule, though 
there was for some time considerable authority for that reading, 
V/ff the act belongs to an, authorised class, it is not material whether 
the agent intends the principal’s benefit or not, nor whether the 
principal in fact derives an)' benefit. A solicitor’s managing clerk, 
having authority to transact conveyancing business on behalf of 
the firm, took a client’s instructions to sell some property (by his 
own advice, given with fraudulent intent) and got the deeds from 
her (which he might properly have done) . Then he procured her 
execution of instruments, being in fact conveyances to himself, 
which the client supposed (as intended by him) to be merely foimal 
papers; and having thus obtained the means of making an appa- 
rently good title in his own name, he dealt with the property for 
his own purposes. The House of Lords (r) held that this was a 
fraud committed by the manager in the course of his employment, 
for which the principal was answerable. It is clear from the 
judgments that the rule applies to ostensible as well as to actual 
authority. 

Misrepresentation which will make the principal liable to an 
action for trespass, deceit, or other substantive wrong will, of course, 
be a sufficient cause for 'the other party to avoid an agreement in- 
duced by it. 

Illustration (a) seems to include both the case of the agent 
knowing but the principal not knowing the truth of the matter mis- 
represented, and the less obvious one of the agent malting a state- 
ment without authority, but believing it to be true, .while the prin- 
cipal in fact knows it not to be true. In the 'latter case it was 
formerly held that a contract thus induced was not ■\{oidab!e, as 
no fraud had been committed either by the agent or by the princi- 
pal; but this decision, which was not unanimous, and has been 
constantly discussed since, is no longer of any practical (s) 
axJlhority. 


(q) L.R. 2 Ex. 259, at pp. 265, 
266. 

(r) L/ojiii V. Grace, Smith & Co. 
[1912] A.C, 716, leversing the deci- 
sion of the C.A. [1911] 2 K.B. 489; 
Dim Bandhu Saha v. Abdul Latif 


Molla (1922) SO Cal. 258 ; 68 I.C. 
439; A.I.R. 1923 Cal. 157; Mst. 
Suga Kuer v. Bnjraj Ramntwa? A. 
I.R. 1937 Bom. 526; 168 I.C. 
986. 

(^) Cornfoot v. Fowke (184Q) 6 


. 238 . 
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S. 238, Illustration (b) is taken from a modern decision where the 
real question was as to the extaxt of the master's apparent autho- 
rity. It wo.uld perhaps have been more appropriate to s. 237. 

“ The authority of the master of a ship is veiy large, and extends 
to all acts that are usual and necessaiy for the use and enjoyment of 
the ship, but is subject to several well-known limitations. . . With 
regard to goods put on board, he may sign a bill of lading, aiid 
acknowledge the nature and quality and condition of the goods:” 
but it is not usual for the master to give a bill of lading for goods 
not put on board. On the contrary, “ the general usage gives 
notice to all people that the authority ... is limited to such goods ^ 
as have been put on board” (t). It has been held by the House ^ 
of Lords, for similar reasons, liiat a comply ’s secretary who issues 
a false certificate of title to shares for his own purposes does not 
bind the company either as in fact exercising a general authority 
or by way of estoppel or “holding out” (u) . 

Fuller illustration of the lands of acts done by agents whicli 
are deemed to be ” in the course of their business for their princi- 
pals ” must be sought in special treatises on the Law of Principal 
and Agent, or in works on the Law of Torts, 

The difficulties, which for some time were thought serious, 
arose partly from reluctance to hold any one answerable for fraud 
or wilful wrong to whidi he had not actually been consenting (v), 
partly from a fallacious opinion that it was impossible for a cor- 
poration to be liable for fraud or any other wrong which, in an 
individual, implies a specific belief or intention. It seems no harder 
to suppose a corporation capable of deceiving than to suppose it 
capable of^being deceived ; and if any innocent individual must ans- 
wer fpf the fraud of his agent, there is really less hardship in apply- 
. ing the same rule to a corporation. 

Admissions by Agent. — S. 18 of the Evidence Act provides 
that statements made by an agent to a party to any proceedings, 
whom the Court regards, under the drcumstances of the case, as 
expressly or impliedly authorised to make them, are admissions j and 
s. 21, that admissions arc relevant and may be proved as against 

M. & W. ^58; 5S R.R. 6SS. "I («) Ruben v. Great Fingall Con- 
sliould be sorry to have it supposed soMated [1906] A.C. 439, affirming 

' that Cornfoot v. Fowke turned upon tlie decision of the C.A. [1904] 2 

anything but a point of pleading”: K.B. 712. See also Whitechurch 
Willes J,, L.R. 2 Ex, 2S9, at p. v. Cavamgh [1902] A.C. lf7. 

262, whose opinion is now univer- (w) See, for example, per Brdfn- 
sally followed. It is the better wellB. in Swift w. Jewsbury (1874) 
opinion that the principal Is also L.R. 9 Q.B. 301, at p. 315. Lord 
liable for a wrong; see Pollock on Bramwell maintained to the last that 
Torts, 14th ed,, 240. a corporation could not be sued for 

(t) Grant v. Norway (1851) 10 malicious prosecution. See now 
C.B. 66S, at pp. 687, 689; 84 R.R. Citigens^ Life - Assurance Co. v. 

760, 762, ’ Brown, cited, supra, note (o) , 
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the person who makes them. The Contract Act is silent on the 238 
subject ; but the following brief statement of the English law, on which 
the provisions of the Evidence Act are evidently founded, may be 
usefully added here. 

Statements made by an agent, though not expressly authorised, 
are admissible against the principal if they have re ^ren ce_tQ the 
- busines s on which the agent is employed on the principal’s behalf at 
the time. when they are made, and are made in the ordinary course 
of that employment (w) . If an agent,‘empl6yed to buy goods, ac- 
knowledges the receipt of them, that acknowledgment is evidence 
against the principal that they have been duly delivered (x). An 
acknowledgment by a wife, who manages a business on behalf of 
her husband, and purchases the goods required, as to the state of 
accounts between her husband and the persons supplying the goods, ■ 
is evidence against the husband, and, if it is in writing and signed by 
the wife, vrill mterrupt the operation of the Statute of Limita- 
tions (y).v Where a station-master, in the ordinary course of his 
duty, made a statement to the police as to a porter having absconded, 
the statement was admitted in evidence against the company in an 
- action with reference to a parcel which had been lost in transit ( 2 ) . 

.^But it is not within the scope of an agent’s implied or ostensible 
authority to make statements concerning bygone transactions; and, 
therefore, where a servant of a railway company, in answer to a 
question why he had not sent on certain cattle consigned to the 
company for carriage, said that he had forgotten them, it was held 
that this admission was not relevant against the company in an 
action for damages for the delay, because it was made a week a’fter 
/• the alleged cause of action arose (a). Nor are unauthorised state- 
ments made by an agent concerning matters in regard to which' he 
is not employed on the principal’s behalf at the time when he makes 
them (6), or which are not made in the ordinary course of that 
employment (c), admissible in evidence against the principal, cx- 


(t«) Ellis V. Thompson (1838) 3 
M. & W. 445 ; 49 R.R. 679. As to 
statements in bills of lading signed 
by shipmaster, see M’Lean v. Flem- 
ing (1871) L.R. 2 H.L. Sc. 128; 
Smith V. Bedouin S.N.Co. [1896] 
A.C. 70; Lishtmm v, Christie 
(1887) 19 Q.B.D. 333. 

( 4 .') Biggs v. Lawrence (1789) 3 
T.R. 454; 1 R.R. 740. And see 
British Columhia, etc., Co, v. Net- 
tleship (1868) L.R. 3 C.P. 499 (let- 
ters written by shipmaster admitted 
as evidence against the owners of 
the receipt of goods) . 

(jr) Anderson v. Sanderson 
(1817) 2 Stark. 204; 19 R.R. 703.' 
Cp. Meredith v, Pootmer (1843) 11 


M. & W. 202 ; 63 R.R. 581. 

( 3 ) Kirkstall Brewery v. Furness 
Railway Co, (1874) L.R. 9 Q.B.’ 
468. 

(а) Great Western Sy. Co, y. 
Willis (1865) 18 C.B.N.S. 748; 
144 R.R. 652. 

(б) Parkins v, Hawkshaw (1814) 
2 Stark. 239; 19 R.R, 711; Wilson 
V. Turner (1808) 1 Taunt 398 ; 9 R- 
R, 797; Fetch v. Lyon (1846) 9 Q. 
B. 147; 72 R.R. 205. 

(c) Barnett v. South London 
Tramways Co. (1887) 18 Q.B.D. 
815 (representation by secretary of 
tramway company that certain 
money was due from the company) ; 
Garth v. Howard - (1832)' 8 Bing. 
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S 238 cept’ where the principal expressly refci'red the person to whom 
the statements are^inadc to the agent for information in the paiti- 
cu’ar matter (d).'VA report made by an agent to his principal for 
his information cannot be used as evidence against the principal by 
third persons (e). 

Privilege from distress of goods in hands of agent. — ^Wherc 
an agent cairiea on a trade or business in which the public are 
invited to entrust their goods to him for the purpose of being sold 
or otherwise dealt with in the course of that trade or business, 
goods entrusted to him for any such purpose are, while on his 
premises (£), or on other premises hired by him for any such pur- 
pose ( 5 )y^bsoluteIy privileged from distress for rent, -^he rule 
does not extend to agents generally, but only to those, such as 
factors and auctioneers, who carry on a trade or business of a pub- 
lic nature (h) ; nor does the privilege attach to goods which at the 
time of the distress are on premises neither occupied nor hired by 
the agent, though they may have been sent there to be dealt with 
in the ordinary course of his trade or business ({). 

Bribery of agent. — ^The rights of the principal against an agent 
in respect of bribes received in the course of the agency are dealt 
with in the commentary to s. 216. Tn addition to what is said 
there it may be mentioned that the receipt of a bribe by an agenjl 
Justifies his immediate dismissal without notice, although the cmi- 
tract of agency may provide for its continuance for a specified 
lime (/). 

' As against the person promising or giving anything in the 
nature of a bribe to an agent, the principal may avoid any con- 
tract made or negotiated by the agent, or in the making of which 
the agent was in any way conceraed,whether he was in fact in- 
fluenced by the bribery or notj'it being conclusively presumed 


4S1; 34 R.R. 7S3; Meredith v. 
h'ootncr (1843) 11 M. & W. 202; 
63 R. R. S81. 

(d) jyilliami V. Innes (1808) I 
Camp. 364; 10 R.R. 702. 

(?) Longhorn v. Allnnlt (1812) 
4 Taunt. Sll; 13 R.R. 663 (letters 
from an agent to his principal con- 
cerning transactions entered into on 
his behalf) ; Re Devala Provident 
Gold Mining Co. (1883) 22 Ch.D. 
593v(statement made by the chair- 
man of a company at a meeting of 
shareholders) ; - Reytier v. Pearso7t 
(1812) 4 Taunt. 662; 13 R.R. 723. 

(f) Williams v. Holmes (18S3) 
a Ex, 861; 91 R.R. 802 (auc- 
tioneer) : Gilman v. Elton (1821) 6 
Moo.C.P, 243 ; 23 R.R. S67 (fac- 


tor) : Findon v. McLaren (1845) 6 
Q.B. 891; 66 R.R. 588 (commis- 
sion agent) . 

(g) Brown v. Armdell (1850) 
10 C.B. 54; 84 R.R. 457 (room 
hired by auctioneer, though hired 
only for the purpose of a particular 
sale) . 

(A) Tapling v. Weston (1883) 1 
C. & E. 99 (agent for the sale of 
the goods pf two particular manu- 
facturers only) . * 

(i) Lyons v, Elliott (1876) 1 Q. 
B.D. 210 (goods sent by A. to be 
sold by auction together with B.’s 
goods on B.’s premises not privi- 
leged) . 

(}■) Boston Pishing Co, v, Ansetl 
(1888) 39 Ch.D. 339. 
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against the briber that he was so influenced (k). Where A , S. 238 
having entered into a contract for the sale of a pair of horses to 
B., subject to a certificate of soundness from B.’s agent, secretly 
offered the agent a certain sum if the horses were sold, and the 
agent, having accepted the offer, certified that they were sound, 
it was held that B. was not bound by the contr^t, whether the 
agent was or was not influenced by the bribe (/). ''Nor is it neces- 
sary that the bribery should have any direct relation to the parti- 
cular transaction. A gift made in order to influence an agent 
generally in favour of the giver is sufficient to render any trans- 
actions entered into by the agent voidable against the giver at 
the principal’s option (m). 

The principal ma}^, if he thinks fit, aflirm any contract which 
is voidable on the ground of bribery. In such case, and also where 
avoidance of the contract is impossible owing to his not having dis- 
covered the bribery soon enough, the principal is entitled to Recover 
from the briber, as money had and received, the amount given or 
promised as a bribe if ascertained (m) ; an to sue him and the agent, 
who are liable jointly and severally, for any loss sustained by reason 
of having entered into the contract, the damages being ascertained 
without reference to any sum which may have already been recovered 
from the agent as money received to the principal’s use (o). 

An agent cannot maintain any action for the recovery of money 
promised to be given to him by way of a bribe, whether he was 
induced by the promise to depart from his duty to the principal or 
not (p). Such a promise, being founded on a corrupt considera- 
tion, cannot be enforced by law. * 

Right of principal to follow property into hands of third 
persons. — ^Where the property of the principal is disposed of by an 
agent in a manner not expressly or ostensibly authorised (g), the 
principal is entitled', as against the agent and third person, .subject 
to any enactment to the contrary (r), to recover the property, where- 
soever it may be found (j). 


(k) Shipway v. Broadwood 
[1899] 1 Q.B, 369 (in this case the 
bribery was discovered in the course 
of an action to enforce the con- 
tract) ; Odessa Tramways Co. v. 
Mendel (1877) 8 Ch.D. 23S; Bort- 
ram v. Lloyd (1904) 90 L.T. 3S7. 
"•(O Shipway v, Broadwood, supra. 

(»») Smith v. Sorby (1875) 3 Q. 
B.D. SS2, n. 

(n) Hovenden v. Millhoff (1900) 
83 L.T. 41. 

(o) Salford (Mayor of) v. Lever 
[1891] 1 Q.B. 168| Grant v. Gold, 
etc,, Syndicate [1900] 1 Q.B. 233. 


(p) Harrington v. Victoria Hock 
Co. (1878) 3 Q.B.D. 549. 

(g) As to ostensible authority, see 
s. K7 and commentary. 

(r) See, for instance, s. 178, and 
the commentary thereon, above, as 
to sales and plediTCS by persons in 
X>ossession of goods or of the docu- 
ments of title thereto. 

(s) Lang v. Smyth (1831) 7 Bing. 
284; 33 R.R. 462; Fargtiharson v. 
King [1902] A.C. 325; Colonial 
Bank v. Cady (1890) 15 App. Cas. 
267; In re European Bank (1870) 
L.R. 5 Ch. 538; Mussammat Ram 



632 


THE INDIAN CONTRACT ACT. 


S. 238. 


Personal liability of agent to repay money received to prin- 
cipal’s use. — ^An agent is not, as a general rule, personally liable to 
repay money received by him for the use of his principal, though 
he may not have paid it over to the principal, and the chcumstances 
are such that the person paying the money is entitled, as against the 
principal, to have it repaid (t). Where a solicitor received a deposit 
at a sale by auction as agent for the seller, and the sale was not com- 
pleted owing to the seller’s default, it was held tliat no action could 
be maintained against the solicitor for the return of the deposit, even 
if he had not paid It over to the seller («), 

i/But an agent is personally liable to repay money paid to him 
under a mistake of fact (v), unless he has paid it over to the prin- 
cipal in good faith, or dealt to his detriment with the principal in 
the belief that the payment was a valid one, before receiving notice 
of the intention of the payer to demand repayment (zv). Merely 
crediting the principal in account is not sufficient to discharge the 
agent. There must be an actual change of circumstances to the 
agent’s detriment in consequence of the payment (jt). Similar 
principles apply where the money is paid in respect of a vqidablc 
transaction (y), or for a consideration which totally f,ails (e), or 
under duress (a), or in consequence of any fraud or wrong to which 
the agen{ is not a party (6).' If the money is obtained by duress, 
or by means of any fraud or wrong, to which the agent is a parly 
or privy, he is personally liable to repay it whether he has paid it 
to the principal or not (c). Payment over is no defence in the case 
of lyroog'-doers (d).>/An agent is also personally liable, notwith- 
standing that he may have paid the money over in good faith, if it 


Kaur V. Raghhir Sing (1920) 2 cs (w) Holland v. Russell (1863) 4 
Lah.L.J. 516; Karala Valley Tgo g B. & S. 14; 129 R.R. 63S; Shand 
Co. V. LacMtittarayan A.I.R. Grant (1863) IS C.B.N.S. 324. 
1939 Cal. 14; 68 Cal.L.J. 94; 180 • (x) Buller v. Harrisoii, supra, 

note (v) ; Cox v. Prentice (1815) 3 


I.C. 141, 

<0 Cary v. Webster (1731) 1 
Str. 480; Davys v. Richardson 
(1888) 21 Q.B.D. 202; Taylor v. 
Metropolitan Ry. Co. [1906] 2 K. 
B. 55. 

(») Ellis V. Goulton [1893] 1 Q. 
B. 350, following Bamford v. Shut- 
tlewortk (1840) 11 A. & E. 926; 52 
R.R. 542. An auctioneer receiving 
a deposit is, however, personally 
answerable, because he is in the 
position of a stalcetloldec ; Gray v. 
Gutteridge (1827) 3 C. Sc P. 40; 31 
R.R. 343; Edwards v. Holding 
(1814) 5 Taunt. 815; 15 R.R. 6«. 

(w) Nfwall V. Tomlinson (1871) 
L.Rt 6 C.P. 405; Buller v. Har- 
rison (1777) Cowp. 565. 


M. & S. 344; 16 R.R. 288. 

(ji) Holland v. Russell, supra, 
note (w) . 

(s) Ex parte Bird (1851) 4 De 
G. &S. 273. 

(a) Owen v. Cronk [1895] 1 Q. 
B. 265. 

(b) East India Co. v. Tritton 
(1824) 5 D. & R. 214; 27 R.R. 353. 

(c) Oates V. Hudson (1851) 6 
Ex. 346; 86 R.R. '326; Wake0d 
V. Newbon (1844) 6 Q.B. 276 ; 66 
R.R. 379: Padget v. Priest (1787) 
2T.R. 97; 1 R.R. 440. 

(d) Sharland v. Mildon (1846) 3 
Hare, 469; 71 R.R. 180; Ex parte 
Edwards (1884), 13 O.B.D. 747. 
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was pAicI to him in regard to a contract made in his personal 
capacity (e). 

Money received by agent from a third person by fraud. — 
Where an agent receives money from a third person by fraud, and 
pays it to his principal jn his account with him, the third person is 
not entitled to recover it from the principal unless the latter knew 
or had means of Imowledge that it was plaintiff's money (/). 


(e) Gurney v. Womcrtley (18S4) ally, see commentary to s. 230, ante. 
4 E. & B. 133; 99 R.R. 390; Newall (/) Morarji Premji v’ Mulji 
V. Tomlinson (1871) L.R. 6 C.P. Ranchhod Ved & Co. (1923) 25 
405. As to when an agent is to be Bom. L.R, 1014, 1022, 1023; 77 I.C. 
considered as contracting person- 266; A.I.R. 1924 Bom. 232. 


S. 238. 

I 

V' 



CHAPTER XT. 


Of Partnership. 

This chapter of the Act, comprising ss. 239 to 266, has been 
repealed by the Indian Partner^ip Act, 1932, s. 73 and Sch. II. 

A commentary on the Indian Partnership ..Act lias been pub- 
lished by the learned authors as a separate volume (o). 


(fl)-The Indian Parlnerdiip Act, published in 1934. 


Schedule, 


635 


SCHEDULE. , Schedule. 

[NofiiE.— r/iw Schedule Im been repealed by tlu Repealing and Amending 
. Act, 1914.1 


Esactmekts Repealed. 
Statutes. ■ 


No. and .year of 
Statute. 

Title. 

Extent of Repeal. 

Stat. 29 Car. II. 
c. 3 (6). 

An Act for prevention of frauds and 
perjuries. 

< 

Sections 1, 2, 3, 4, 
and 17. 

Stat. 11 & 12 Viet, 
c. 21(c). 

To consolidate and amend the law re- 
lating^ to insolvent debtors in India. 

Section 42. 

Acts, 

No. and year of Act, 

Title. 

Extent of Repeal. 

Act XIII of 1840. 

An Act for the amendment of the law 
regarding factors by extending to 
the territories of the East India 
Company, in cases governed by En- 
glish lawi the provisions of the 
stat. 4 Geo. I V. c. 83 as altered and 
amended by the stat.6 Geo. IV^. 94. 

The whole. 

Act XlV-of 1840. 

An Act for rendering awritten memo- 
randum necessary to the validity of 
certain promises andengagements 
by extending to the territories of 
the East India Company, in cases 
governed by English law, the provi- 
sions of the stat. 9 Geo. IV- c. 14. 

The whole. ‘ 

% 

Act XX of 1844. 

An Act to amend the law relating to 
advances bona fide made to agents 
entrusted with goods by extending 
to the territories of the East India 
Company, in cases governed by En- 
glish law, the provisions of the stat. 
5 & 6 Viet. c. 39 as altered by this 
Act. 

The whole. 

Act XXI of 1848. 

An Act for avoiding wagers 

,The whole. 

Act V of 1866 (d). 

An Act to provide a summary proce- 
dure on bills of exchange, and to 
amend in certain respects the com- 
mercial law of British India. 

Sections 9 and 10 

Act XV of 1866. 

An Act to amend the law of partner- 
ship in India. 

The whole. 

Act VIII oC 1867e 

An Act to amend the law relating to 
horse-racing in India. 

The whole. 


(b) Short title, "The Statute ol (d) Short title, “The Policies of 

Frauds.” See the Short Titles Insurance (Marine and Fire) As- 
Act, 1896 (59 & 60 Viet. c. 14). signment Act, 1866.” See the Indian 

(c) The Indian Insolvency Act, Short Titles Act XIV of 1897. 

1848. 
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INTRODUCTORY. 


Position of Specific Relief in English Procedure. 

Specific relie-f, as a form of judicial redress, belongs S. R. A. 
to the law of Procedure, and, in a body of written law 
arranged according to the natural affinities of the subject- 
matter, would find its’place as a distinct Part or other divi- 
sion of the Civil Procedure Code. This has not happened 
in India because in England, some centuries ago, the 
King’s ordinary Civil Courts of law had in general (n) no 
other instrument of coercion than distraint on property 
(though by a series of statutes, many of them early, im- 
prisonment was authorised in aid of the preliminary stages 
of process; hence the so-called imprisonment for debt 
which makes a large figure in English prose fiction down to 
the middle of the nineteenth century) . Payment of money 
W4S the only satisfaction the suitor could obtain from the 
Court of Common Pleas, or other Courts which shared 
imitated its jurisdiction, in the regular course of justice. 
^Therefore in many cases where money compensation, even 
if available, was not an adequate satisfaction, the King’s 
[justice was in default. It is now familiar learning to all 
Students of legal history that in the early stages of judi- 
cial institutions we constantly find the power of Courts 
to enforce decisions or even to compel the appearance of 
parties rudimentary if not wholly wanting. There is 
therefore nothing to be surprised at in the limited scope of 
common law remedies in tfiq Middle Ages. ^The question 
why it was not enlarged ^until the latter part of the 
nineteenth century has its interest; an interest, however,, 
not material for any practical purpose in British India. 

' ' " -j 

(a) Tlie earlier mediaeval actions judgment to give specific relief, with 
for the recovery of land were prac- the value of the goods and damages 
tically obsolete after the Restora- as an alternative, hut specific deh- 
tion at latest; the action of eject- very could not be enforced. None 
menl which took* their place has a of these actions, it will be observed, 
peculiar history: the action of de- was founded on contr.ict. 
tinue professed by the form of the 
81 
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R. A. The reader may take it as a fact that down to the eighteenth 
century any such proposal, at any rate coming from offi- 
cial quarters, would have been looked on with suspicion. 
Meanwhile the Chancellor, exercising the King’s reserved 
power of doing justice in an extraordinary way where the 
ordinary means failed, had undertaken to make the defect 
good. The Chancellor’s justice, in a proper case, would 
compel a man actually to perform what he had undertaken, 
not merely to pay damages for breaking his promise. Dis- 
obedience to the Chancellor’s order was contempt of the 
King, a personal offence punishable by imprisohment un- 
til the command, in theory a special royal command, was 
obeyed. Such was the sanction of all equitable jurisdic- 
tion. A very obstinate party might choose to remain in 
prison rather than execute a conveyance, and sometimes 
did. Only in quite recent times have the Courts acquired 
power to do, without any concurrence of a party in default, 
that which he ought to have done. 

Hence were derived both the strength and the weak- 
ness of Cou rts of Equity. They cou,ld do much that a 
Conrt Of Cdmmon Law could not do; but they had to 
~justify t heir action on the ground that "the suitor showed 
■ sdme special cause tor seeking a kind of relief wSich was 
^iglnally ' co ncgivcd 'as extraordinary. This was e^e - 
MUlly-su hi cases where the plaintiff had a legal i^ht. a\ 
‘right tor which the Common Law provide(l..s .Q;| pe remedy, 

, but the t^ommon l.aw was inadequate in the sense of not 
Tieing httecL to do tun mstice m the case. The doctrm e 
and practice of Specific Performance belong to this class 
(see more on Ch. il of the Act) . . 

In consulting English authorities It must be remem- 
bered that a sXourts of Common Law could not give spe- 
cific relief in meir ordinary cm l mrisdiction tili aSEer' Che 
middle of the nineteenth century, so Courts of blquity had^ 
no power to award Hamages ( 7? JT AdCbi'dingly a plaintiff 
who* sought specific relief might not claim damages in 
the alternative; if he failed, his only remedy was to com- 
mence an ac tion in the appropriate common law jurisdte- 

(&) Sometimes they contrive to ma&ce, § 1299 . 
g<r it ; Fry on Specific Perfor- * 



THE SPECIFIC RELIEF ACT, 1877 . 


643 


tion. “ He may make what he can of it at law ” w.as a S R. A 
current phrase. Attention to this peculiarity will often 
explain the practical bearing of arguments that otherwise 
might seem obscure. 

If the work were to be done afresh without regard to 
historical accidents, there would be no reason lor having 
a separate Specific Relief Act at all; its contents would be 
divided between the Civil Procedure Code and the Trans- 
fer of Property Act. Such a drastic reform may well, as 
things are, not be worth the pains, but some revision in 
detail appears desirable. For example, s. 57 is in conflict 
with the later English authorities, and the persistent 
though mostly futile attempts to evade the important pro- 
viso to s. 42, for the purpose of obtaining in effect the 
benefit of a substantive decree without paying the proper 
court fee for it, seem to point to a need for more explicit 
and stringent wording. 




. THE 

SPECIFIC RELIEF ACT 

(ACT No. I OF 1877 .) 


{7th 'Febpimry, 1877.J 

An Act to Define and Amend the Law relating to 
CERTAIN Kinds of Specific Relief. 

Whereas it is expedient to define and amend the law re- 
Prcambic lating to- certain kinds of specific relief 

obtainable in civil suits; It is hereby 
enacted as follows: — 


S. K. A. 
S. 1. 


PART I. 


Preliminary. 


1 , This Act may be called the Specific Relief 
Short title. 1877 (fl) : 


(o) For the Statement of Objects and Reasons, sec Gazette of India, 1R7S, 
Pt. V., p. 258; for the Report of the Select Committee, see ibid., 1876, Pt. V., 
p. 144S; for discussions in Council, see ibid., 1875, Supplement, pp. 981 and 
102S; ibid., 1876, Supplement, p. 1284, and ^d., 1877, Supplement, p. 177. 

It has been extended, by notification under s. 5 of the Scheduled Districts 
Act, 1874 (14 of 1874), to the following Scheduled Distiicts, namelj : — 


the Scheduled Districts of the 
Punjab. 

the Districts of Kamrup, Naugong, 
Darrang, Sibsagar; Lahhimpur, 
Goalpara (excludmg the Eastern 
Dvars), Sylhet and Cachar (ex- 
cluding the North Cachar Hills), 
the Districts of Hazaribagh, Lohar- 
djtga [includmg the present Dis- 
' trict of Palamau, separated in 
1894) and Manbhum, and Pargana 
Dhalbhum in the District of Sing- 
bhum [Lohardaga is now eall^ 
the Ranchi District ; Calcutta 
Gazette, 1899, Pt. I, p. 44]. 
the Scheduled Districts of the Cen- 
tral Provinces. 


See Gazette of India, 1877, Pt. I, 
p. S62. 

.See Gazette of India, 1877, Pt T, 

p. 662. 


See Gazette of India, 1878, Pi. 11. 

p. 82. 


See Gazette of India, 1878, Pt II, 
p. 772. 
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S. R. A. 
Ss. 1—3, 


It extends to the whole of British India, except the 
Scheduled Districts as defined in Act 
No. XlVof 1874(&). 


Commencement. 


And it shall came into force on the 
first day of May, 1877, 

2. [Repeal •of emctments.] Rep. by the Repealing 
and Amending Act, 1891 (^XII of 1891). 

3. In this Act, unless there be something repug- 
interpretation nant in the subjcct or context, — 


clause. 

“ obligation ” includes every duty enforceable by law : 
“ trust ” includes every species of express, implied or 
constructive fiduciary ownership: 

“ trustee ” includes every person holding, expressly, 
by implication or constructively, a fiduciary character : 


lUmtrations . 


s 


(a) Z. bequeaths land to A., "not doubting that he will pay thereout 
an annuity of Rs, 1,000 to B, for his life.” A, -accepts the bequest. A. 
is a trustee, within the meaning of this Act, lor B., to the extent of the 
annuity. 


Sind 

Western Jalpaiguri • .. 

Kumaon and Garhwal aad the Tarai 
Parganas (except s. 9). 

That portion of the Jalpaiguri Dis- 
ijtrict known as the Western Dvars. 
•Ajmer and Merwara 

the Darjeeling District 


See Gazette of India, 1880, Pt. I, 
p. 676. 

See Gazette of India, 1882, Pt. I, 
p. 217 

See Gazette of India, 1882, Pt. I, 
p. 511. 

See Gazette of India, 1895, Pt. I, 
p. 573. 

See Gazette of India, 1896, Pt, I, 

• p.- 44. 

See Gazette of India, 1897, Pt. II, 
p. 1415. - 

See Gazette of India, 1919, Pt. I, 
p. 152. 


S. 9 has been extended, by notification under s. S of the Scheduled Dis- 
triots Act, 1874 (XIV of 1874), to the Taluks of Bhadrachalam and Rakapalli 
and the Rampa Country, see Gazette of India, 1879, Pt. I, p. 630; to tracts 
m the Godavari Agency to which it had not been extended, see ibid., 1900, 
Pt. I, p. 59, also Fort St, George Gazette, 1900, Pt. I, p. 169; and to 
Kumaon, Garhwal, the Tarai Parganas, the scheduled portion of the 
Miraapur District, and Jaunsar Bawar, see Gazette of India, 1886, Pff I, 

pi 


n 1 ^**5 been declared tei be in force in British Baluchistan by the 

Baluchistan Laws Regulation, 1913 (II of 1.913), s. 3. 

^ Piploda, by the Panth 

Brpioda Laws Regulation, 1929 (I of 1929), s. 2. 

Districts Act, 1874 A.O. 

(XIV of 1874), repealed by the 
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(b) A. is the legal, medical or spiritual adviser of B. By availing 
himself of his situation as such adviser, A. givius some pecuniary advantage 
which might otherwise have accrued to B. A. is a trustee, for B., within 
the meaning of this Act, of such advantage. 

(c) A., being B.’s banker, discloses for his own purpose the state of 
B.’s account. A. is la, trustee, within the meaning of this Act, for B., of 
the benefit gained by him by means of such disclosure. 

(d) A., the mortgagee of certain leaseholds, renews the lease in his 
own name. A. is a trustee, within the meaning of this Act, of the renewed 
lease, for those interested in the original lease. 

(e) A., one of several partners, is employed to purchase goods for the 
firm. A., unknown to his co-partners, supplies them, at the market-price, 
with goods previously bought by himself when the price was lower, and 
tlius makes a considerable profit. A. is a trustee for his co-partners within 
the meatung of this Act, of the profit so made. 

(f) A., the manager of B.'s indigo factory, becomes agent for C., a 
vendor of indigo-seed, and receives, without B.’s assent, commission on the 
seed purchased from C. for the factory. A. is a trustee, within the meaning 
of this Act, for B., of the commission so received. 

(g) A. buys certain land with notice that B. has already contracted 
to buy it. A. is a trustee, within the meaning of this Act, for B., of the 
land so bought. 

(h) A, buys land from B., having notice that C. is in occupation of 
the land. A. omits to make any inquiry as to the nature of C.’s interest 
therein.' A. is a trustee, within the meaning of this Act, for C., to the 
extent of that interest. 

, “ Settlement ” means any instrument (other than a 

will or codicil as defined by the Indian Succession 
Act) (c.) whereby the destination or devolution of succes- 
sive interests in moveable or immoveable property is 4is- 
posed of or is agreed to be disposed of : 


and all words occurring in this Act, 
C^ract Act^”*^ which are defined in the Indian Con- 
tract Act, 1872 (d), shall be deemed to 
have the mieanings respectively assigned to them by that 
Act. 


S.R. A. 
S.3. 


Obligation, etc. — If obligation and enforceable duty are to be 
synon)mious, why use the longer word, which is also the less accu- 
rate? In Roman law "obligation” is confined to duties between 
definite persons; in old English law it was confined to one special 
kind of instrument ; modem, scientific writers for the most part use 
it in the ^Roman sense. Such, however, is the definition. 

With regard to " trust ” it will be observed that the Trusts Act 
(if’of 1882) was passed some years later. In that Act the "con- 
structive trust ” of English books is called an obligation in the nature 
of a trust; so that, as a matter of verbal definition, "tKe^pressions 
" trust ” and “ trustee ” are wider in the Siwcific Relief Act. From 


(c) Act X df 186S (now Act (d) Act IX of 1872. 
XXXIX of 1925). 
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. A. an English point of view it would be easy to criticize the language 
of the illustrations in one or two places. But such criticism would 
not be profitable for Indian purposes. , 

The illustrations are intended to explain the extent of the defini- 
tions, not to state cases necessarily falling within any section of the 
Act. Thus illustrations (e) and (f); so far as regards the legal 
result of the facts, would come under the Contract Act: see 
ss. 216, 218, and also under the Indian Partnership Act: see s, 16. 

Express, implied or constructive trust. — ^Trusts, according 
to English law, are either (1) express, or (2) constructive or 
implied. An express trust is one which is created by the actual 
terms of some instrument or declaration. A constructive or implied 
trust arises when property, not impressed rfor tlie time being with 
any express trust, is acquired or held by a person in circumstances 
which render it obligatoiy upon him to hold it for the benefit of 
some other person as beneficiary (e). The expressions “express 

I ti-ust,” “ implied trust," and “ constructive trust ” are not used in the 
Indian Trusts Act, 1882. What are called express trusts in’ English 
law are called merely “ trusts ” (defined in s. 3), and are dealt with 
in ss. 4 to 79, while what are called constructive or implied trusts in 
English law are called “ obligations in the nature of trusts," and arc 
dealt with in ss. 80 to 96. The Indian Trusts Act may thus be 
divided into two parts, one dealing with .the express trusts of the 
English law and the other with the constructive or implied trusts of 
that law. 

,.^^111. (a). — ^This is an instance of what is known in the English 
law as precatory trust. A precatory trust is one created by pre- 
catory words, such as expressions of confidence, request, or desire 
that property will or shall be applied for the benefit of certain named 
individuals. For another instance, see the Indian Trusts Act, 1882, 
s. 6, ill. (a). 

111. (b). — Compare Indian Trusts Act, 1882, s. 88. 

111. (d). — The case of a mortgagee renewing a lease is now 
dealt with in the Transfer of Property Act, 1882, s. 64, and the 
Indian Trusts Act, 1882, s. 90. 

111. (g). — ^The case of A. buying land with notice that B. has 
already contracted to buy it is now dealt with in the Indian Trusts 
Act, 1882, s. 91, and the Transfer of Property Act, 1882, s. 40. In . 
such a case A. stands in the position of a trustee for B. of the land 
purchased by him, and he could not profit by the conveyance to Jhirn 
except to stand in the shoes of his vendor and receive the purchase 
money from B., on payment of which he would have to convey the 
land to B. (/). See also s. 27, clause (b), and the second illus- 
tration to clause (b), below. 

<e> Soar v. Askwett [1893] 2 Q. (/) Gmgaram v, 'Laxmem (1916) 

B. 390,396. 40 Bom. 498 ; 37 I.C. 360. 
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A. agrees to sell certain land to B., and puts him in possession S. R. A. 
under the agreement. B. is ready and willing to complete the pur- Ss, 3, 4. 
chase and take a registered conveyance from A. Before any con- 
veyance is executed, A. sues B. for possession of the land. Ac- 
cording to a Full -Bench of the Madras High Court, A. is entitled 
10 possession, the reason given being that under s. 54 of the 
Transfer of Property Act, 1882, an agreement for sale of immov- 
able property does not of itself create any interest in or charge on 
such property and that the provisions of the section are impe- 
rative (g). On the other hand, it has been held by an Full Bench of 
the Bombay High Court (h), that A. is not entitled to possession. 

According to that Court s. 54 of the Transfer of Property Act 
does not exhaust the relations which flow from a contract for sale 
of immovable property according to the Indian Statute Law, and 

A. stands in a fiduciary relation to B. having regard to the provi- 
sions of s. 40 of that Act, s. 91 of the Indian Trusts Act, and s. 3 
of the Specific Relief Act read with ill. (g) thereto. Scott C.J. 
said “Where a vendor who has contracted to sell immovable pro- 
perty and has under the contract put the prospective vendee in 
possession, sues the latter in ejectment, he repudiates, if the vendee 
is willing to complete the purchase, tlie fiduciaiy obligation arising 
out of the contract and annexed to the ownership of the property, 
and seeks to treat the vendee as a trespasser. Once it is recognised 
that the plaintiff is violating his fiduciary obligation, it is clear that 
the Court cannot grant him the relief which he seeks, for it will 
not aid him in committing a breach of trust and his suit must fail ; 
the defendant is no trespasser, but is in possession under dh® 
contract which the plaintiff has bound himself to carry out.” 

4 Except where it is herein otherwise expressly 
„ . enacted, nothing in this Act shall be 

Savine-. , j 

deemed — 

(a) to give .any right to relief in respect of any 
agreement which is not a contract; 

(b) to deprive any person of any right to relief 
other than specific performance, which he may 
have under any contract; or 

(c) to affect the operation of the Indian Regis- 
tration Act (f) on documents. 

Clause (a). — The expression ''agreement” is defined in the 
Tiihian Contract Act, 1872, s. 2, cl. (e) , and "contract” in s. 10 
of the same Act. See the last paragraph of s. 3, above. 

{g) Kurri Veerareddi v. KHrri C. 103 IF.B.] ; Laivmanrao v. BJuig- 
Bapireddi (1906) 29 Mad. 336 [F. zaansingh (1921) 45 Bom, 434; 60 

B, ]. I.C. 581. 

(A) Bapii ’'Apnji v. Kashinath (») See now Act XVI of 1908. 

Sadoba (1917) 41 Bom. 438 ; 39 I. 

82 
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Ss. 4-7. 


Clause (c). — A. executes a writing whereby lie agrees to 
grant a lease of his land to B. for a period of five years. A deli- 
vers possession of the land to B. under the agreement, but the 
writing is not registered. A. sues B. for specific performance. The 
writing, not being registered, is not admissible in' evidence, and A.’s 
suit must be dismissed, unless the lease was executed after the 1st 
April, 1930. See s. 27-A below. " 


Jjpecific relief how g. Specific relief is given— 


(a) by taking possession of certain property and de- 

livering it to a claimant; 

(b) by ordering a party to do«the very act which 

. he is under an obligation to do ; 

n/(c) by preventing a party from doing that which he 
is under an obligation not to do ; 

(d) by determining and declaring the rights of 'par- 

ties otherwise than by an award of compensa- 
tion; or 

(e) by appointing a receiver. 

Clause (a).— See ss. 8-11.. 

Clause (b), — See ss. 12-30. 

Clause (c). — See s. 53-57. 

,^Clau8e (d), — Sec s. 42-43. 

Clause (e). — See s. 44. 

See notes to s. 7, below. 

Specific relief granted under 
Preventive relief. clause (c) of scction 5 IS Called preven- 
tive relief (;). 

See notes to s. 7, below.’ 

7. Specific relief cannot be 
to^enforcc°pena?hw^ granted for the mere purpose of enforc- 
ing a penal law. 

Note on secs. 5-7. — ^These sections are in the nature of abun- 
dant preliminary explanation or caution, and cannot affect the con- 
struction of the 'detailed provisions which follow in their projger 
places; the contents of the Act set out at the head are a better guide 
to those provisions. Whitley Stokes pointed out long ago that s. 5 
IS really of no use, S. 7 is a negative statement of the principle 
mare dearly m^ressed by saying that, specific relief being a civil 
remedy, the plaintiff must show some individual right |o it in every 


O') See ss. 53-57. 
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case, claiming either performance of what is due to him or repres- S. E. A. 
sion of wrong committed or tlireatened against him in particular. S, 7. 

What is enforcing penal law. — ^To direct a magistrate to 
furnish copies of the proceedings in a case before him to the unsuc- 
cessful prosecutor does not amount to granting specific relief to 
enforce a^penal law. Such a direction, therefore, is not against the 
provisions of this sectio n jk)^ 

(k) Bank of Bengal v.. DinonathRoy (1882) 8 Cal. 166. 



PART II. 

Of Specific Relief. 


CHAPTER J. 


Of Recovering Possession of Property. 


S. B. A. 
Ss. 8. 9. 


(a) Possession of Iwmov&ahle Property. 

8. A person entitled to the possession of specific 
Recover> of Spec- immoveable property may recover it in 
fic immoveable pro- the manner prescribed by the Code of 
Civil Procedure (a). 




In the manner prescribed by the Code of Civil Procedure. 

That is to sa3', by a suit for ejectment on the basis of title (6) 

_ « 

0. If (r) any person is dispossessed without his 
Suit by pel son dis- consent of immoveable property other- 
possessed of immove- wise than in due course of law, he or any 
able propertj . person daiming through him ^nay, by 
suit * (c/), recover possession thereof, notwithstand- 
ing ^ny other title that may be set up in such suit. 

Nothing in this section shall bar any person from 
suing to establish his title to such property and to recover 
possession thereof. 


I No suit under this section shall be brought against 
[the Secretary of State, the Central Government, the s 
Crown Representative or any Provincial Government] ( e) . 

No appeal shall lie from any order or decree passed in 
any suit instituted under this section, nor shall any review 
of any such order or decree be allowed. 


(o) ActV of 1908. see Motilal v. Nanhelal (1930) 

(b) Lachnian v. Shambhu Naram S7 1 A. 333. 

(1911) 33 All, 174, 180 ; 7 I.C, 49S (d) The words “instituted wiffiiii 

[F.B.l. six months from the d.ite of the dis- 

(f) But see as to tenancies in the possession " were repealed by the 
Futijah, the "Funjab Tenancy Act, Kepealmg and Amending Act, 1891 
W Cpri of 1887), s. SI, Punjab (XII of 1891). 

Co^ Ed. 1937, Voi. 1, p, 221. As (e) The words have been substi- 
to tte iMet^ In cases subject to tuted for “ the GoverWent " by the 
the uentrtM Ptovinees Tenancy Act, A.O. 
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Restitution of dispossessed holder. — This section affirms S. R. A, 
an important principle of substantive law. Disputed rights are to S. 9. 
be decidM by due process of law and not otherwise, and existing 
peaceable possession will be protected against disturbance without 
regard to the question of its origin (/). The only way to do this 
with effect is to restore the dispossessed holder, without prejudice 
to the ultimate lights of any adverse claimants, including the dis- 
possessor himself. Those rights, however, must be asserted in a 
court of justice and the question of title dealt with in regular 
course. Inasmuch as dispossession is commonly a notorious and 
easily pioved fact, and matters of title involving legal argument 
cannot be dealt with in a suit under this section, the decision in 
suc h a suit is not subject to appeal. 

The distinction between summary or comparatively summary 
process for the protection of possessor and litigation for the final 
settlement of titles between contending claimants is familiar in 
English law and goes back to the Middle Ages, although there is 
now no formal difference in the procedure. It docs not necessarily 
involve the doctrhie, fully worked out in England only in our time, 
that possession itself has all the incidents of title as against all men 
who have not a better right. We cannot undertake to develop 
that proposition here. One of the learned authors has endeavoured 
elsewhere to state it with as little technical detail as possible (p). 

English law permits though it does not encourage a person 
who is actually entitled to the possession of immovable property 
(not one who erroneously, however honestly and plausibly, thinks 
himself entitled) and is out of possession to i-e-enter without 
of the peace if he can. This concession to self-help was inevitable 
in days when the superior courts were closed for great part of the 
year and twenty miles were counted a long day’s journey. Such 
cases are not now frequent though not wholly unknown (h) ; we 
do not think it useful to make further reference to them here, still 
less to the peculiar and difficult questions raised on the medieval 
statutory prohibition of forcible entry. 

Possession, title and evidence.— The Act assumes the 
general rules of law concerning possession to be known; whether 
because the draftsman supposed them to be simple and obvious, or 
because he knew them to be so much otherwise that any attempt 
at definition in a short compass would be perilous, it skills not to 
inquire. The most that can be done here is to recall a few of the ele- 


f/) See Glenwood Limber Co. v 
Phillips [1904] A.C. 405, 410; 
Yellayi Samaya v. Saimaya Julit 
A.I.R. 1940 Fat. 193; 189 I.C. 878; 
Sana Mia v. Prokash Chandra A. 
I.R. 1940 Cal. 464; 44 C.W.N. 
895; 191 I.C. S03. 


(flr) Pollock, First Book of Tuiis- 
pindence, 6lh ed. 1929, pp. 184-192. 
See Perry v. CUssold [1907] A.C. 
73. 

(/») Lows V. Telfoid (1876) 1 
App. Ca. 414. 
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3. R. A. mentai’y principles which arc material to be borne in mind in 
S. 9. practice, 

Possession in fact is manifested by the exercise of such cx- 
' elusive control as the object is capable of. It need not always be 
I ' complete or immediate vijible control ; in tlie case of wild uncleared 

I V, land payment of taxes may be sufficient evidence of possession, as 
being the only practicable act of dominion (i), and where a con- 
tinuous parcel of land is held under one and the same claim of 
title, acts of control or enjoyment done in one part of it are rele- 
vant to show possession of the whole (;). 

The Common Law generally attributes possession in law to 
the person exercising control in fact on his own account, whether 
for a greater or a lesser interest, provide/J that the control is in- 
tended to be exclusive (A). The only practical exception is where 
the custodian is acting merely on behalf of a person whose orders 
he is bound to obey. Such a custodian is called a servant or bailiff 
in law, whether answering or not answering that description in 
popular language. This is hardly a real exception. 

It is a rare but possible case that possession is in dispute 
between claimants of whom neither can be said to possess in fact ; 
in such case it is a very ancient rule that possession follows title, 
that is, the law attributes possession to the claimant whose title is 
the better. This applies to both immovable and movable 
property (1). 

Limitation. — A suit under this section should be brought within 
six months from the date when the dispossession occurs (Limi- 
'\ation Act, 1908, Art. 3) (m). 

Object of the section. — This section corresponds with s. 15 of 
the Indian Limitation Act XIV of 1859 (n). The object is to 


(i) Kirby v. Cowderoy [1912} A. 
C. S^. 

(j) The classical authority is 
Parke B.'s judgment in Jones v. 
Williams (1837) 2 M. & W. 326; 
46 R.R. 611, approved. Lord Advo- 
cate V. Blantyre (1879) 4 App, Ca. 
770, 791. On salvor’s possession, of 
a sunken wreck, The Tubanda 
[19241 P. 78. 

(fe) Otherwise in Roman law; 
therefore comparison of the Com- 
mon Law with Roman or Roma- 
nised learning should be undertaken 
only by first-hand students of the 
Roman. authoriUes, and even by them 
with speoml caution, 

(f) Ktmuay v. MitrgnU [1894] 2 
O.B, 18,27. 


(»0 A defendant who has been 
added as a party on his own appli- 
cation cannot afterwards resist n 
decree on the ground that he was so 
added more than six months after 
the alleged dispossession : Bhmdin 
V. Ibrahim (1928) 30 B.L.R. 140S; 
112 I.C. 786; A.I.R, 1928 Bom. 
526. A suit barred under this sec- 
tion does not necessarily affect the 
plamtiff's title and he may still bring 
a proper suit for the establishment 
of his title: Abdul Asis v. Sk. 
Amir A.I.R. 1941 Nag. 130; 193 
I.C, 805. 

(h) As to cases decided under 
that section, see Broughton’s Code 
of Civil Procedure,^ 1859, pp, 572- 
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discourage people from taking the law into their own hands, how- 
evei* good their title may be (o). The section was aiacted to 
prevent persons ousting a man from possession except by process of 
law. It provides a summary and speedy remedy through a medium 
of the Civil Court, for the restoration of possession to a party dis- 
possessed by another, leaving them to fight out the question of their 
respective titles if they are so advised (p) ; the remedy, indepen- 
dent of the Act, of a* suit founded on a claim of possessory title 
is not excluded (g). 

Scope of the section. — Section 8 of the Act provides that a 
person entitled to the possession of specific immovable property may 
recover it in the manner prescribed by the Code of Civil Proce- 
dure, that is to say, by a suit for ejectment on the basis of title. 
S. 9 gives a summary remedy to a person who has without his 
consent b^ii*’clispossessed of immovable property otherwise than 
in due course of law, for reroveiy of possession zvithout establishing 
title, provided that his suit is brought within six months of the date 
of dispossession. The second paragraph of the section provides 
that the person against whom a decree may be passed under the 
first paragraph may, notwithstanding such decree, sue to establish 
his title and to recover possession (r). The two sections give al- ' 
teniative and distinct remedies. If a suit is brought under s. 9 
for recovery of possession, no question of title can be raised or j 
determined in that suit or in working out the judgment (s). Tim . 
object of the section is cl e arly to .disc oura ge fgircible dispossession j 
and3o enable the person dispossessed __tp_ recover _poas.essi6n ~ by ' 
merely proving previous possessiSn'anS wrongful isposscssicin 
ouTproving' titlef'bur that is "hot" his "only remedy. He may, if he/ 
scTclTodsesj bring a suit for possession on the basis of his title (t).t 
But if- he does so he cannot change his ground land ask for judg- 
ment under this section, which does not apply to such a suit (h). 

Failure to prove title in a suit for possession based on 
title. — Accordingly when a plaintiff sues for possession on the basis 


(o) Krishnarav v. Vasudev (1884) 
8 Bom. 371, 37S; Rudrappa v, Nar- 
dngrao (1905) 2D Bom. 213, 

{p) Walt Ahmed v. ’Ajudhta 
Kandu (1891) 13 All. 537, 558, 562. 
An unsuccessful defendant's remedy 
is a suit for dcclaiatiou of his title: 
Badri Das v, Mst. Dhanni A.I.R, 
19511 All. 541; 150 I.C. 738. 

(g) Ram Dayal v. Saraswati 
(1926) 49 All. 191; 99 I.C. 568. 

(r) Dismissal of a suit under this 
section does not of itself raise any 
presumption that the defendant was 
in fact in pclfesession: Iragala Ko- 
iayya v. Uddanti Suhbayya A.I.R. 


1929 Mad. 784; 120 I.C. 384. 

(j) Where the defendant reaps 
crops after decree for possession he 
may not set up title as a defence to 
a suit for the value of the crops; 
Mmiia Singh v. Ausun Singh 
(1919) 41 All. 108; 48 I.C. 492. 

• (I) Lachman v. Shambhu Naraiit 
(1911) 33 All. 174, 180 ; 7 I.C. 495 
[F.B.]; Halim Yasin v. Mustaktm 
Alaf A.I.R. 1942 Pesh, 8. 

(«) Ganesh Rai v. Bhusht Rai 
(1924) 46 All. 903 ; 82 I.C. 3^1, and 
cases referred to in next par. ; 
Ganesh v. Dasso A.I.R. 1927 All, 
669 ; 25 All.L.J. 857; 103 I.C. 428. 


S. B. A, 
S. 9. 
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8. R. A. of title and fails to establish title, he is not entitled to a decree tor 
S. 9. possession under the first paragraph of this section even if he can 
prove possession within six months antei'ior to his dis- 
possession (v). Where a suit which is really based upon title is 
dealt with by the Court of first instance as a suit- under this section, 
and an appeal is preferred from the decree, the appellate Court 
should send the suit back to the Court of first instance to be dealt 
with as a suit based upon title (w). 

•Who may sue under this section. — It is only a person who 
has had ** juridical** po s session that may sue under this section. 
Therefore.**ir tre^stwSser who ^as been disposse ss^„ ja not entitled 
to sue under this ^d.ion_^(r'). For the same reason a person claim- 
ing that he was in possession “ a s representing his -f ather andjiis^ 
^clej’ cannot sue under this section (y). Though a tenant may 
hold over after the expiry of the period of tenancy, his possession is 
still juridical, and he is entitled to sue his landlord for possession 
under this section, if forcibly dispossessed by him {e). When at 
tenant is dispossessed by a third person, he is the proper par^j 
to sue under this section (a). But if the tenancy has terminated 
after the date of dispossession, the landlord may sue under tins/ 
section (61 ; likewise if the tenant will not sue, the landlord may 
sue and join the tenant as a defendant (c). 

Who may he sued under this section. — ^A., alleging that R. 
and C. dispossessed him of certain land, sues them for possession 
under this section, B. alleges that the land belongs to D. and that 
he is D.’s manager. C. alleges that he is the lessee of the land 
under D. The suit is properly brought against B. and C, they being 
the persons who, A. alleges, dispossessed him. D. is not a neces- 
sary party to the suit (d). 


(v) Lachman v, Shamhh» Ncraii 
<1911) 33 All. 174; 7 I.C. 495; 

V. Paramaii (1902) 25 

Mad. 448. 

(w) Maraiti Dtis v. Ilct Singh 
(1918) 40 AH. 637; 46 I.C. 925. 

(,v) Amiruddin v. Mohamad 
(1891) IS Bom. 685. But see 
Tamisuddin v. .Uhruh AH (1904) 
31 Cal. 647, at i>. 656. 

(y) Nfitto Loll V, Rajendro 
Narain Deb (1895) 22 Cal. S(«. 

(r) Rudrappa v. Narsiitgrav 
(1905) 29 Boan. 213. 

(a) Virjh'ondas v. Mahomed AH 
Khan (1881) 5 Bom. 208, 211-12, 
There is no real authority to the 
contrary: Veerastaami Mudali v. 
Vciikatachala Mudali A.I.R, 1926 


Mad. 18; 92 I.C. 20; 50 Mad.L.J. 
102. A suit by a landlord in which 
tenants in possession have not joined 
is not maintainable: Ramaiteiidra v. 
Rasavayya A.I.R, 1934 M.id. 558; 
ISI I.C. 878. 

(6) Jaqannatha v. Rama Raycr 
(1905) 28 Mad. 238. 

(r) Rataiilal Ghelahhai v, Amai- 
sing Rupsan (1929) S3 Bom. 773; 
122 I.C, 54. A person who was in 
joint possession may, on disposses- 
sion sue to be restored to joint 
possession: Salldbh Das v. Gaur 
Das (1940) All. 225; 189 I.C. 92; 
A.I.R. 19f)All. 261. 

(d) Virjwandas v. Mahomed AH 
Khan (1881) 5 Bora.r208, 214, 217. 
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“ Dispossessed.” — ^The mere cutting of a couple of bundles of g. R, A. 
grass docs not necessarily amount to dispossession within the mean- S. 9. 
ing of this section^^), nor can A. be said to be dispossessed by B., 
if B. prevails upon A. ’s tenants not to pay the rent to A., and re- 
ceives the rent himself (/). 

Immovable property. — There is a conflict of decisions as to 
whether the expression “ immovable property ” in this section in- 
cludes incorporeal righls, e.g., a i-ight to fish in a khal the soil of 
which does not belong to the person claiming the right. The High 
Courts of Bombay (g) and Madras (h) have held that it does. On 
the other hand, it has been held by a Full Bench of the Calcutta High 
Court that it does not (i). According to the latter Court, the ex-^ 
pression “ immovable property ” in this section refers only to such' 
properties of which physical possession can be given as contem-' 
plated by s. S, cl (a), of this Act. i 

“ Otherwise than in due course of law.” — ^A person is said 
to be dispossessed “ othei-wise than in due pourse of law ” if he 
dispossessed by another acting of- his own authority and without 
the intervention of a Court of law. The words “ due course of 
law ” are not merely equivalent to the word “ legally," for a thing 
which is perfectly legal may still be by no means a tiling done 
in due course of law." The expression “ due course of law 
means the regular, normal process and efiFect of the law operating • 
on a Inatter which has been laid before it for adjudication.^ Thus 
though a landlord is entitled to possession of his land from his 
tenant after the expiry of the period of tenancy, yet if the tenant 
holds over, he may not dispossess him of his own authority. Tf 
he does so, it is competent to the tenant to sue the landlord for 
possession under this section (/). 

“ Notwithstanding any other title that may be set up in such 
suit.” — If the suit is brought within the prescribed period, that is, 
within six months from the date of dispossession, even the rightful 


(e) Virjivandas v. Mahomed Ali 
Khan (1887) S Bora. 208, 221; nor, 
it would seem, for any purpose. 

(/) Jarini Mohirn v. Ganga Pra- 
sad (1887) 14 Cal. 649. 

(g) Bhmdal v. Pandol (1888) 12 
Bom. 221 (right of fishery) ; Man- 
galdas v. Jewanram (1899) 23 Bom. 
673 (right of way) . 

(/i) Krishna v. AkUanda (1890) 
13 Mad. S4 (right of ferry), 

(i) Padw Jhala v. Gour Molmn 
Jhala (1892) 19 Cal. 544 [F.B.]; 
Naiabar v. Kubir (1891) 18 Cal, 
80 (right of fislwry) ; Fushtr Rah- 
wan V. Krishna Prasad (1902) 29 
83 


Cal. 614 (,hat, possession whereof is 
held by collecting tolls or rents) . 

(;) Rudrappa v. Narsingrao 
(1TO5) 29 Bom. 213; Jogeiidra 

Chandra v. Birendra Lai A.I.R, 
1935 Cal. 454; 39 C.W.N. 394; 156 
I.C. 924; Mst. Rajiaanta v. Maha- 
birRai (1931) 53 All. 414; 129 I.C. 
559; A.I.R. 1931 All. 205. Dis- 
possession under a decree of a 
revenue Court or in execution of a 
decree in course o-f law; 53 All. 414 
(Supra) ; Murlidhar v. Jainti Pro- 
sad A.I.R, (1932) All. 703; 1932 
All.L.J. 812; 139 I.C. 366. 
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S.E. owner is precluded from showing his title to the land (k). It is • 
S, 9. not a defence tx) a suit under this section — 


(i) by a mortgagee against the mortgagor, that the mortgage 

and possession under it were obtained by the mortgagee 
by fraud (/). , ' 

(ii) by a tenant against the landlord that the tenant was ho’d- 
ing over at the date of dispossession (w). 

Order under Criminal Procedure Code, s. 145. — In pro- 
ceedings instituted under s. 145 of the Criminal Procedure Code 
it is found by the Criminal Court that B. and not A. was in pos- 
session of certain land, and an order is made under that section de- 
claring B. to be entitled to retain possession thereof until evicted 
therefrom in due course of law. The order is no b^r to a suit by 
A. against B. for possession under the present section. It is a 
mistake to suppose that after such an order A.’s only remedy is to 
institute a suit to have his title declared and possession given to 
him (n). 

Limits of decree under this section. — A decree under this 
section should be confined to directing delivery of possession to the 
plaintiif. The Court has no power under this section to direct the 
defendant to pay to the plaintiff the cost of removing huts and fill- 
ing up of excavations (o), nor to award mesne profits (p). 

Suit brought more than six months after dispossession. — 

^ If a suit is brought under this section within six months from the 
' date of dispossession, all that the plaintiff has to prove to entitle him 
to a decree is pre^nous possession he has neither to allege nor prove ^ 
title. If the suit is not brought until after six months from the* 
date of dispossession, the plaintiff cannot recover on the strength 
merely of his previous possession ; he can recover only if he prove^i 
his title to the land {q). But what if the suit is one for possession^ 
against a trespasser, that is, one who has no title to the land ? Is it 
necessary in such a case for the plaintiff to succeed that he should 


(A) Enaetoollah v. Kivhen Soon- 
dor (1867) 8 W.R. 886, 389; IsmoU 
Ariff V. Mahomed Ghoits (1893) 20 
Cal. 834, 842-843; L.R. 20 I.A, 99, 
106-107; Rajat Singh v. Snraf Bali 
A.I.R. 1942 Oudh 179, 

(1) Sayoji v. Ratnji (1881) 5 
Bom. 446. 

(w) Rudrappa v. Narsmgrao 
(1905) 29 Bom, 213. If a suit be 
barred by the provisions of Tenancy 
Act, 3. 9 would not be available to 
the plaintiff: Kkusmd Husain v. 
Janki Prasad (1931) S3 All. S32; A. 
l.R. 1931 AU. 663; 132 I.C. 801. 

(n) Jvmta v. Gmga Prasad 
(1908) 30 All. 331 ; U Kyaw Lu v. 


U Shwe So (1928) 6 Ran. 667; 114 
I.C. 543; A.I.R. 1929 Ran. 21. 

(o) Tilak Chandra v. Fatik 
Chandra (1898) 2S Cal. 803, 

iP) Ma Ngwe Bwin v. Maung 
Po Mating (1927) S Ran. 123; 101 
I.C. 630; A.I.R. 1927 Ran. 142. 
Court cannot direct removal of 
structures erected by defendant ' 
Sona Mia v. Prokash Chandra A. I, 
R. 1940 Cal. 464 ; 44 C.W.N. 895p 
191 I.C, TO3. 

(ff) Wise V Ameemnnissa (1880) 
L.R. 7 I.A. 73, 80-81. Cp. Mashal 
Singh v. Ahmad Husain (1927) 50 
All, 86; 103 I.C? 363; A.I.R. 1927 
All. S34. 
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piove his title, or is it sufficient if he proves his previous possession ? , S. R. A. 
On this point there is a conflict of decisions between the High 
Courts of Bombay, Allahabad, and Madras on the one hand, and 
the High Court of Calcutta on the other hand. According to the 
Bombay {r), Allahabad (j), and Madras (t) High Courts, the 
plaintiff is entitled to succeed if he proves his previous possession ; 
it is not necessary for him either to allege or prove his title. Ac-, 
cording to the Calcutta decisions, the plaintiff is not entitled to suc- 
ceed if he merely proves his previous possession: for the plaintiff 
to succeed he should allege and prove his title, at the least possessoiy 
title, i.e., possession for twelve yars (m). The distinction between 
the two conflicting views may be explained by an illustration: A., 
alleging that he had bepn in quiet and undisturbed possession of 
certain land for eleven years and six months and that he wa^ for- 
cibly dusted from possession by B., who never had any title to the 
land at all, sues B., 8 months after the date of dispossession for 
possession. A. has no title to the land at all, but it is proved that 
he had been in possession as alleged B. also has no title of any 
kind to the land («/). Is A. entitled to a deciee? According to the 
Bombay, Allahabad and Madras decisions, he is. These Courts 
]jroceed upon the principle of English Law, also recognised in 
India (w), that possession is a good title against all but the true 
owner and entitles the possessor to maintain ejectment against any 
other person than such owner who dispossesses, and they hold i 
that this principle is not in any way affected by the provisions of 
the present section. According to the Calcutta High Court, A.’s> 
possession being for a period less than 12 yeai’s, he is not entitled 
to possession, though B. has no title According to that Court, the 
only case in which a plaintiff having no title can succeed against 
a trespasser on the strength of his previous title is that provided 
for by the present section, and that unless the suit is brought within 
6 months -from the date of dispossession, he is not entitled to an}- 
relief. It is submitted that the correct view is the one taken by 
the Bombay, Allahabad, and Madras High Courts in accordance 
with English doctrine as now settled, and that the present section 
cannot be held to take away any remedy available to a party on the 
strength of his previous possession. 

(r) Krishnarav v. Vanidev (1882) 9 Cal. 130; Purmeshar v. 

(1884) 8 Bom. 371. fln/o Loll (1890) 17 Cil. 256. 

(j) Wall Ahmed v. Ajudhia (») See (1891) 13 All. S37, 539, 

Kandti (1891) 13 All, SSI •, yUmrao and Limitation Act, Art. 142. 

S%ng*i V. Ramji Das (1914) 36 All. {tv) Peinraj v. Norayan (1882) 6 
51 , 22 1.C. 622. Bom. 215, 223; Sundar v. Parbati 

(t) Narayan Row v. Dharmaehar (1889) 12 All. 51, 56; L.R. 16 I.A. 

(1903) 26 Mad. 514. 186, 193; Ismail Ariff v. Mahomed 

(«) Nisa Chand v. Kanechiram Ghous (1893) 20 Cal. 834, 842-843; 

(1899) 26 Cal. 579; Debi Churn v. L.R. 20 I.A. 99, 106, 107; Mst. 

Issur Chmdert(l^) 9 Cal. 39; Mahan v. Mohan Smffh; AIR, 193S 
Erlosa H ossein v. Bony Mistry Lah. 547; 158 I.C. 261, 
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S. R. A. Non-occupancy raiyat. — non-occupancy raiyat, w]io has 
Ss. 9, 10. t^een dispossessed from his holding, may bring a possessory action 
under this section within 6 mouths from the date of dispossession, or 
he may bring an action upon title, in which case the suit may be 
brought either within 6 or 12 years as provided for in art. 120 or 
art. 142 of the Limitation Act. It is a mistake to suppose that he 
has no right or title to his land, and that the only remedy open to 
him is that provided by the present section." He has a title to the 
land, his title being that of a tenant of the land (;*■) . 

Appeal. — ^I’he term “ suit ” in this section includes a proceed- 
ing in execution of a decree passed in a suit under this section ; no 
appeal therefore lies from an order made in execution proceed- 
ings (y). 

(b) Possession of Moveable Property. 

/> 

tO- A person entitled to the possession of specific 
Recovery of sped- moveable property may recover the 
lie moveable pro- same in the manner prescribed by the 
Code of Civil Procedure. . 

Explanation 1. — A trustee may sue under this sec- 
tion for the possession of property to the beneficial interest 
in which the person for whom he is trustee is entitled. 

Explanation 2 . — A special or temporary right to the 
present possession of property is sufficient to support a 
suit under this section. 


. Illustrations, 

(a) A. bequeaths laud to B. for his Hie, with remainder to C. A. 
dies. B. enters on tlie laud, but C., without B.’s consent, obtmns posses- 
sion of the title-deeds. B. may recover them from G. [Common learning in 
England.] 

(b) A. pledges certain jewels to B. to secure a loan. B. 'disposes of 
them before he is entitled to do so. A., without having paid or tendered 
the amount of the loan, -sues B. for possession of the jewels. The suit 
should be dismissed, as A, is not entitled to their possession, whatever right 
he may have to secure their safe custody. [See Donald v. Suckling (1866) 
L.U. 1 Q.B. 585.] 

(c) A. receives a letter addressed to him by B. B. gets back the 
letter witliQiit A.’s consent, A. has such a property therein as entitles him 
to recover it from B, [Oliver v. Oliver (Z861) 11 C.B.lf.S. 139; 132 
R.R. SOS.] 

(d) A, deposits books and papers for safe custody witli B. B. "loses 
them and C. finds them, but refuses to deliver them to B. when demanded. 
B. may recover them from C„ subject to C.'s right, if any, under Section 168 
of the Indian Contract Act, 1872. 


(.r) Tamxuddiu v. Ashrub (1904) (y) Ka}tai Lai v„ falindra Nath 

31 Cat. 647 IF.B.J. (1918) 45 Cal. 519; 42 I.C. 711. 
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(e) A., a warehouse-keeper, is charged with the delivery of certain jS. R. A. 
goods to Z., which B. takes out of A,’s possession. A. may sue B. for gg 10,11. 
the goods. 


Illustrations to the section. — It will be observed that the 
foregoing illustrations are illustrations in the strictest sense, exam 
pies of the various cases to which the procedure can be applied. So 
far as they state or involve propositions of substantive law those 
propositions have no special connection with the Act. 

As to ills, (d) and (e), see Contract Act, 1872, s. 180, above. 

Recovery of specific movable property. — Ss. 10 and 11 em- 
body the English rules as to detinue. An action in detinue would 
only lie for some speeijia article of movable property capable of be- 
ing recovered in specie and of being seized and delivered up to 
the winning party (^r). 


1 1. Any person having the possession or control 


Liability of person 
in possession, not as 
owner, to deliver to 
person entitled to im- 
mediate possession. 

ing cases ; — 


of particular article of moveable pro- 
perty, of which he is not the owner, 
may lie compelled specifically lo deliver 
it to the person entitled to its imhie- 
diate possession, in .any of the follow- 


.y (a) when the thing claimed is held by the defend- 
ant as the agent or trustee of the claimant ; 
(b) when compensation in money would not aflortl 
the claimant adequate relief for the loss of 
the thing claimed; 

(cj when it would be extremely difficult to ascer- 
tain the actual damage caused by its loSwS: 
(d) when the possession of the thing claimed has 
been wrongfully transferred from lhe claim- 
ant. 


Illustrations — 
of danse (a) — 

A., proceeding to Europe, le.i\es his furniture in. charge of B. as liis 
agent during his absence. B., without A.’s authorit}^ pledges the furniture 
to C;|, and C., knowing that B. had no right to pledge the furniture (n), 
advertises it for sale. C, may be compelled to deliver the furniture to A., 
for he holds it as A.’s trustee. 


(s) Fadu Jhala v. Gour Mohan (o) If C. were acting in good 
Jhala (1892) 19 Cal. S44, S66, S71; faith he would be protected by s. 
Mumgesa v. Jlfltharam (1899) 22 178 of the Contract .\ct. 

Mad. 478,480, 
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S. R. A, [Here it is not malerial whether the furniture has, ' any peculiar or 
8. 11. intrinsic value’ or not: Wood v. RowcKffe (1844) 3 Hare 304; (1847) 2 
Ph. 383; 64R.R. 303.] 

of clause (b) — 

Z. has got possession of an idol belonging to A.’s family, and of which 
A. is the proper custodian. Z, may be compelled to 'deliver the idol to A. 

\Cp. Fry on Specific Performance,, §§ 79-E2.] 
of clause (c) — 

A. is entitled to a picture by a dead painter 'and a pair of rare China 
vases. B. has possession of them. The articles are of too special a 
character to bear an ascertainable market-value. B. may be compelled to 
deliver them to A. 

[The China vases are derived from Folcke v. Gray (^859 ) 4 Drew OSl ; 
113 R.R. 493. Whether the painter is alive or dead sdwnS'immateruil.] 


Restitution of chattels. — ^It is hard lo see on principle why the 
right should be confined to special categories. The framers of the 
Act seem to have forgotten that the Indian Courts are not merely 
Courts of English equitable jurisdiction. In England a person en- 
titled to the immediate possession of a specific chattel was in prin- 
ciple entitled lo recover it by an action of detinue. The writ in 
that action demanded specific delivery. But owing to the defective 
procedure for the execution of common-law judgments, this could 
not in practice be enforced. Then a court of equity, when applied 
to for relief, had to be satisfied that the remedy in damages lo the 
value of the goods, which ^done was available for the plaintiff at 
common law, would not be adequate, or that some specially equi- 
table right of the plaintiff’s, under a trust for example, was in- 
volved. Under a more logically developed system the burden would 
be on the defendant to show cause why it should not be just and 
equitable to award specific restitution. 

Possession. — A. plaintiff is not entitled to a decree under this 
section unless he alleges and proves that the defendant is in 
possession (J). 

Execution . — As to the execution of a decree for specific mov- 
able property, see the Code of Civil Procedure, 1908, O. 21, r. 31. 


(b) Vthkattfsubbtt Roo v. The 
Asiatie S. R. Co. (1916) 39 Mad. 


1, 10-11; 39 l.C. 840 [F.B.]. 



CHAPTER II. 

Of the Specific Performance of Contracts. 

Introduction to Chapter II. — ^The jurisdiction of the English 
Court of Chancery to decree specific performance of contracts was 
founded, as we have already said, on the want of an adequate re- 
medy at law. If the conception of equitable remedies had been 
maintained with logical strictness, the Court would have held itself 
bound to examine each individual case with an open mind before 
deciding whether an eitraordinary remedy was called for. But 
after the Court of Chancery was recognised as a legular and ordi- 
nary Court it was impossible to affect such an attitude, and it be- 
came the settled rule that in certain classes of cases the nature of 
the case itself was giound enough for the Court’s interference. 

Presumption as to contracts to convey land. — ^Accordingly! 
we find that a contract for the sale or letting of land is presumed I 
to be a fit subject-matter for the exercise of the jurisdiction we are ' 
now considering. It is said indeed that the remedy of specific per- 
formance is discretionary: the residual amount of truth in this at 
the present day is that the plaintiff must_show himself actively wil- 
ling to perform his part of the contract, and that some defences are 
admissible which are not or under the older practice were not ad- 
mitted in an action at common law for damages (o). None* the 
less the broad result, in the modern doctrine of courts of equity, 
is that specific .pert nrm^ce 4s- a -normal remedy, in .suits on con- 
tract§_jQt-th6-8alr‘or1etting-of-land,- but is* awarded on contracts 
of other species onlx when exceptional circumstances make it pro- 
per to do so. One reason why this doctrine does not in general 
extend to a sale of goods is that regularly a complete contract for 
the sale of ascertained goods transfers the property at once to 
the buyer-, who thereupon has all the ordinary legal rights and re- 
medies of an owner: see ss. 19, 20 of the Sale of Goods Act, 1930. 
Another and more extensive one is that where the goods are of a 
kind purchasable in the market, whether the contract is for specific 
goods or not, compensation in money is an adequate remedy; the 
successful plaintiff can, if he chooses, employ the damages award- 
ed to him in buying goods equivalent to those contracted for. 

^ Further, it was held that if the vendor of property was com- 
pellable in a Court of Elquity to perform his contract, he must also 
be entitled to come to the Court, though merely seeking payment 
of his purchase-money; this was commonly accounted for as be- 

(fl) Cp, Pollock, Law of Fraud in British India, 1894, pp. 124-128. 


S. R. A, 
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iiig required by the principle of mutuality ’’ “in order to give 
a right corresponding with that which is given to a purchaser " (J») . 

Treatment of the subject in English books. — ^Thc literature 
of specific performance has been swelled, in England, with much 
matter that really belongs to the general law of contract ; the reason 
being that Courts of Equity were little concerned, at least until very 
recent times, with matters of current commercial business, and 
equity practitioners regarded only those spectes of contracts which 
usually occurred in dealings with land and with trust estates. 
Instead, therefore, of assuming as a matter of course that there were 
general and Icnown conditions for the validity of any contract, and 
a plaintiff claiming specific performance must first show that those 
elementary conditions were satisfied, they ejcpectcd the text-writer 
who provided for their particular convenience to explain all that 
a plaintiff in a specific performance suit had to prove, as if there 
Avere no other kinds of contracts in the world. Part IIT of Sir 
Edward Fry’s classical treatise is entitled “ Defences to the 
Action ’’ and covers nearly 400 pages. It may be .said without 
much hesitation that from two-thirds to three-quarters of its con- 
tents arc concerned merely with the general law of contracts as 
understood in courts of equity. One may add that many rules and 
principles which w'cre supposed to be mysteries of equity have 
now turned out to be very good common law. But, as Sir Ed- 
ward Fry said in the preface of his first edition more than eighty 
years ago, the text-writer had to consider what a lawyer — that is, 
a practising lawyer in the old Court of Chancery — ^would expect 
to find in his book. 

Treatment in British Indian Law. — In India wc are free 
from these anomalies. The substantive rules determining the existence 
of a valid contract are laid down in the Contract Act, and explained 
and further illustrated in their places in the foregoing commen- 
tary; it will therefore be sufficient to refer to the appropriate sec- 
tions of the Contract Act, so far as convenient, for matters which 
are presumed by the rules more particularly relating to specific 
performance, but are not part of them. One could wish, however, 
that the Specific Relief Act had not in many places adopted the 
language of old-fashioned English books. 

Moreover the doctrine of the English Courts relating strictly 
to the remedy of specific performance has been purposely simplified 
in India, and further (ffiough not yet enough) lightened by the 
suppression oF technical subtleties ahd difficulties created partly»by 
the Statute of Frauds and partly by the artificial methods of rea- 
soning to which the Court of Chancery resorted to defend or en- 
large its jurisdiction, A certain number of Indian practising law- 

(6) See Lord Cranworth ill RIy, Co. (1852) I'D.M. k G. at 

-V, Direct tondon & Porismouth p. S28; 91 R.R. at p, 157, . 
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yers have had to read of these lechnicalilies in English books (c) ; 
the best thing they can do is to forget them as thoroughly as pos- 
sible for Indian purposes. The Privy Council has, it is true, in- 
terpreted the sections of the Specific Relief Act, both as to substan- 
tive law and practice, in the light of the principles recognizetl 
by the English Courts; but where there is an express divergence, 
then the Act will be strictly adhered to, whatever be the English 
law (d). 1 

(ai) Contracis which i nay be specifically enforced (e). 

^1 2.* Except as otherwise provided in this Chapter 
Cases in vhich Specific performance of any con- 

specific performance ti'sict may in the discretion of the Court 
enforceable. enforced— 

(,a) when the act agreed to be done is in the per- 
formance, wholly or partly, of a trust; 

(b) when there exists no standard for ascertain- 

ing the .actual damage caused by the non- 
performance of the act agreed to be done; 

(c) when the act agreed to be done is such that 

pecuniary compensation for its non-perfor- 
niance would not afford adequate relief; or 

(d) when it is probable that pecuniary compensa- 

tion cannot be got for the non-performance 
of the act agreed to be done. 

ExplMiation. — Unless.and until the contrary is proved, 
the Court shall presume that the breach of a contract to 
transfer immoveable property cannot be adequately reliev- 
ed by compensation in money (/), and t)iat the breach of 
a contract to transfer moveable property can be thus re- 
dieveff 


(ir) A concise and rational view 
of the English doctrine in its Eng- 
lish form may be found in F. W. 
Maitland. Equity and the Forms of 
Action, CainL 1920, Lect. 19. 

(d) Ardeshir Manna v. Flora 
Sasson (1928) 55 I. A. 360 ; 52 Bom. 
S97:'’lll I.C. 413: A.I.R. 1928 P. 
C. 208; Akshayalingam v. Avayam- 
balavmal (1932) 56 Mad.’ 796; 144 
I.C. 621; A.I.R. 1933 Mad. 386. 

(e) There is nothing here or in 
s. 21 to take away existing jurisdic- 
tions, e.g., that of a Small Cause 
Court, to order payment of a sum 

84 


due under an award (really not 
specific performance at all) ; Maung 
Ni V. Mawng Aung Ba (1926 ) 4 
Rang. 227 : 97 I.C. 1032; A.I.R. 
1926 Rang. 198. One would have 
thought this too elementary to be 
disputed even by a Burmese pleader. 

(f) But where thdte is evidence 
that money compensation would be 

f dequate, and the fact is so found, 
pecific performance c.innot be de- 
creed: Ramji v. Rao Kishoresingh, 
L.R. 56 I. A. 280 ; 57 Cal. 509; 117 
I.C. 1; A.I.R. 1929 P.C. 190. 


S. B. A 
S.12: 
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lUuslrutioHS-— 
of clause (a) — 

A. holds certain stock in trust for B. A. wrongfully disposes of the 
stock. The law creates an obligation on A. to restore the same quantity 
of stock to B., and B. may enforce specific performance of this 
obligation (g). » 

of clause (b) — 

’,A. agrees to buy, and B. agrees to sell, a picture by a dead painter and 
two rare China vases. A. may compel B. specifically to perform this con- 
tract, for there is no standard for ascertaining the actual damage which 
would be caused by its non-perfomumce. 

[The China vases are suggested by Palcke v. Gray (18S9) 4 Drew. 
fiSl; 113 R.R. 493.] 

of clause (c ) — 

A. contracts with B. to sell him a house for-Rs. 1,000. B. is entitled 
to St' decree directing A. to convey the' house to him, he paying the purchase- 
money. 

In consideration of being released from certain obligations imposed on 
it by its Act of Incorporation, a railvyay company contract with Z. to make 
an archway through their railway to connect lands of Z. severed by the 
railway, to construct a road, between certain specified points, to pay a 
certain annual sum towards the maintenance of this road, and also to con^- 
struct a siding and a wharf as specified in the contract, Z. is entitled to 
have this contract specifically enforced, for his interest in its performance 
cannot be adequately compensated for by mopey; and the Court may 
appoint a proper person to superintend the construction of the archway, 
road, siding and wharf. 

[See Stow V, G. W. R. Co. (1842) 2 Y. & C.C.C. 48; 60 R.R. 23,] 

A. contracts to sell, and B. contracts to buy, a certain number of 
railway-shares of a particular description. A refuses to complete the sale. 
B. may compel A. specifically to perform this agreement, for the shares are 
limited in number and not always to be had in the market, and their posse.s- 
sion carries with it the status of a shareholder, which cannot otherwise be 
procured. 

[See Commentary below.] 

A. contracts with B. to paint a picture for B., who agrees to pay there- 
for Rs. 1,000. The picture is painted. B. is entitled to have it delivered 
to him on payment or tender of the Rs. 1,000. 

of clause (d) — 

A. transfers without endorsement, but for valuable consideration, a 
promissory note to B. A, becomes insolvent, and C. is appointed his 
assignee. B. may compel C. to endorse the note, for C. has succeeded to 
A.’s liabilities and a decree for pecuniary compensation for not endorsing 
the note would be fruitless. 

[Involved in Watkins v. Movie (1820) 2 J. & W, 242. There the 
assignee’s endorsement was voluntary, and the Court answered an objection 
^ to its validity by saying that he was not only entitled but bound to endorse.] 


Immovable property.— Thj^ .wording of this section bears the 
marlia of fJie peodiat English mstoiy. In a rational order the ex-i 


U*’ (g) This Uluattation is. repealed 1882, is in force, jee Act II of 1882, 

' , VjhefeveT the Indian Trusts Act, ss. Iand2. 
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planation, which is really the most important operative part of the 
enactment, would come first, and we should be told in a more direct 
(manner that in a suit to enforce a contract to transfer immovable ) 
property the Court (the contract being otherwise good and en-( 
forceable) will grant specific performance unless special reason 
to the contrary appears, but for breach of other kinds of contracts / 
1 only when special reason for it is shown. It is common learning ' 
and practice that the plaintiff -must hava-been.-.ready_and willing at 
all times Jo carr y_outJhe-contract (h). " 

The benefit of an ordinary contract for the sale of land being 
assignable, the purchaser’s personal qualifications are njt material, 
and the fact that the real buyer was an undisclosed principal is no 
answer to an action by Jhim for specific performance (i) . 

This section is applicable to contracts to transfer immovable 
property by way of security, if it is proved that relief by way of 
damages would not adequate (/). 

. 1 , Movable goods. — contract to deliver specific goods will be 
|n enforced by way of specific performance if they are “ articles of 
/unusual beauty, rarity and distinction ” (Kindersley V.-C, in 
'Falcke V. Gray (A) ), or of special value to the party suing by reason 
jof personal or family associations or the like. The principle is 
mot confined to cases of contract, and indeed the illustrations of it 
most commonly quoted are furnished by decisions in which con- 
tract was not an element at all (/) . It may be that in a contested 
case where specific performance is sought the dispute between the 
parties is only as to what is included in the contract ; the decision 
in such a case is really an authority only on the points of construc- 
tion which were in dispute (w). In fact we do not often meet with 
claims to specific performance of a contract to sell and deliver goods 
in modern practice. As lately as 1909, in Canada, specific per- 
formance was sought (in an action turning mainly on questions of 
construction) of a continuing contract by a coal company to deliver 
coal of a specified quality to steel works : this part of the claim was 


(A) But if he sues for perform- 
ance as he construes it, and that con- 
struction is held wrong, he may still 
have performance according to the 
true construction as found by the 
Court; Berners v, Fleming [1925] 
Ch. 264, C,A., where the defendant 
had offered so to perform and had 
■not withdrawn the offer. 

(0 DysUr v. Randall [1926] Ch. 
■932, 938. 

(;') Hukumchand Kasliwal v." 
Pioneer Mills Co, (1926) 2 Luck. 
299 ; 99 I.C, 483; A.I.R. 1927 Oudh 
35; Paridunnissa v. Etitad Husain 


(1930) 125 I.C. 169, merely follows 
this. 

(k) (1859) 4 Drew, at p. 658; 113 
R.R, at p. 496. 

(/) Fry on Specific Performance, 
§79. 

(m) Thus in Thom v. Commrs. 
of Works (1863) 32 Beav. 490; 138 
R.R. 838, the subject matter of the 
contract was stone from a disused 
bridge, sold by the cubic foot; the 
sellers wanted the buyers to take all 
they had offered, the buyers to take 
less. Evidently there was no ques- 
tion of artistic or historical value. 


S. B. A. 
S. 12. 
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I somewhat, suniinarily dismissed by the Privy Council (r/). Tt was 
I not alleged that coal of the special quality which the steel-working- 
company contracted for, and on which they had a right to insist, 
could not be obtained elsewhere. Justice, therefore, was done by 
holding the steel company entitled to rescind the contract and to 
be compensated in damages for loss already incurred. Whether 
a contract to deliver something produced on the seller’s land and 
not elsewhere can be specifically enforced is "a question which, so 
far as known, has not occurred for decision. 

The Court will, if necessary, enforce the specific execution of 
provisions made by agreement between partners dissolving partner- 
ship as to the separate ownership of trade books or the like which 
v ere partnership property, No question could be raised at this day 
about the juiisdiction ^o). Such a division of property is not a 
sale, but the principle applicable is the same in substance; the ob- 
jects are of little or no value except to the party entitled, and to 
him they have a value for which there is no definite measure. We 
do not speak here of the right to restrain disclosure of trade 
secrets, which is a different matter. 

I As to sale of other kinds of property. — Specific perforin- 
I ance of a contract to sell a share in a partnership business may 
be enforced (p). It is easy to see that an award of damages in 
such a case would be mer ely sp eculative. The right to be admitted 
a partner by nomination under a power conferred by the partner- 
ship agreement has some similar incidents but is not of the »samc 
class ,(g). An agreement to sell contained a clause to pay compen- 
sation in default by the vendor. The purchaser was put in pos- 
session, but the vendor i-efused to execute the sale deed ; it was held 
that the contract to pay compensation was not an alternative con- 
tract and that the purchaser was entitled to specific perform- 
ance (r). A suit for possession or declaration of plaintiff’s title 
on the basis of an award cannot be regarded as a suit for specific 
performance (j). 

Sales of stocks or shares, — ^A contract to sell Government 
stock or any stock for which there is a regular market, is not a 
proper subject for specific performance, for the same reason that 
a contract to sell and deliver ordinary marketable goods is not. But 


(«) Dotninion Coal Co. v. Domi- 
uioti Iron & Steel Co. [1909J A.C. 
293. 

(o) Ungen v, Simpson (1824) 1 
Sim. & St. 600 ; 24 K.R. 249. The 
report does not look as it the point 
was really thought arguable, 

(p) Dodson V. Doumey [1901] 2 
Ch. 620: no dispute as to the juris- 
diction, ^ the only guestion argued 
and decided bring on the purclv.\ser's 


duty to indemnify the vendor. 

(g) See Pollock & Mullo, notes 
on s. 31 of the Indian Partnership 
Act. «, 

(r) Abdur Raknusti v. Nasir AH 
A.I.R, 1931 Lah. 657; 132 I.C. 
489. 

(j) Govmdlal v. Manekchovik 
Spg. and Wg. Mills A.I.R. 1934 
Bom. 140; 151 I.C. i56. 
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Ibis does not apply lo the li-ansfei- of shares in companies for which g 
there is not a notorioius market (i). It is to be observed that in ‘j2 
such cases the Court has no administrative difficulties to face," as 
it only has to oi'der the seller to execute the proper transfer and 
do whatever is necessary on his part to authenticate it by regis- 
tration. The jurisdiction is analogous to that which deals, as we 
have just noticed, with the transfer of a share in a private part- 
nership. As for the details of such transaction, they belong to the 
special law of companies, and depend largely on local usage. 

Agreements to lend money, — See notes to s. 21, clause (a), 
below. I, 

Contracts to execute building or other works. — It is not a 
convenient course to decree specific performance of a contract 
such that the execution of the work contracted for would necessa- 
rily be prolonged and the work of a kind which a court of justice 
has not the means of supervising. Therefore it has long been the 
rule in England that the Court will not usually grant this remedy 
on a contract for building or engineering work. But there are 
special circumstances which will induce the Court to make an ex- 
ception. In one important class of cases a purchaser of land has 
covenanted, as part of the consideration on his side, to build or 
execute specified works on that land. Such an undertaldng will be 
enforced if the following conditions are satisfied: (1) the work 
to be done must be defined with sufficient exactness for the Coiut 
to know what it is requiring to be performed ; (2) tlie party scdldng 
performance must have a'substanliai interest of such a nature. that 
damages would not be an adequate compensation; (3) the defen- 
dant has by the contract obtained possession of land on which the 
work is contracted to be done (u). The law has been so clearly 
laid down by the Court of Appeal lo the effect just stated that it is 
of little use even in England to go back lo the older authorities ( v) . 

Further specification and illuslralion of c^ses in which speci- 
fic performance is not granted will be found in s. 21, below. 

“ Discretion of the Court.” — See notes to s. 22, below. 

Decree for specific performance. — ^As to execution of de- 
crees for specific performance and decrees for the execution of 
a document, see Code of Civil Procedure, 1908, O. 21, rr. 32, 34. 


(0 Duncuft V. Albrecht (1841) 12 
Sinta 46; 56 R.R. 46. appears to be 
the earliest authority. It would 
hardly be followed now so far as” it 
assumes railway shares not to be 
marketable. Consolidated stock le- 
presenting original share or loan 
capital was at -the time unknown, 
(«) Romer L,.J. in Wolverhamp- 


ton Corporation v. Emmons [1901] 
1 K.B. SIS, S2S. 

(») See Kekewich J.'s remaiks in 
Molyneux v. Richard [1906] T Ch. 
34, 40. This was the case of a cove- 
nant in an ordinary English building 
lease to build houses of a kind speci- 
fied by reference to similar works 
already done. 
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S. R. A. Suit to obtain the benefit of a lost deed. — ^Where a writing 
Ss. 12, 13. that has been executed is lost, the pi-oper course of proceeding is 
not by a suit requiring the defendant to execute a fresh writing, but 
by a suit to restore the terms of the lost writing. In an. Allahabad 
case, Stuart C.J. observed that there was no dojibt that such a suit 
could be instituted in this country (w). 

/1 3- Notwithstanding anything contained in sec- 
Contract. of which tion 56 of the Indian Contract Act, a 
the subject has parti- contract is not wholly impossible of per- 
aiiy ceased to exist, formance because a portion of its sub- 

ject-matter, existing at its date, has ceased to exist at 
the time of the performance. 

Illustraiiotis, 

(a) A. contracts to sell a house to B. for a lakh of rupees. The day 
after the contract is made, tlie house is destroyed by a cyclone. B. m.iy 
be compelled to perform his part of the contract by paying the purchase- 
money . 

[Poiiiev. Weller (1801) 6 Ves. 349.] 

(b) In consideration of a sum of money payable by B., A. contracts to 
grant an annuity to B. for B.'s life. The day after the contract has been 
made, B. is thrown from his horse and killed. B.’s representative may 
be compelled to pay the purchase-money. 

[Mortimer v. Ca/eri(1782) 1 Bro.C.C. 156 (^).l 


Notwithstanding anything contained in s. 56 of the Con- 
tract' Act. — ^This section appears to have been thought necessary by 
reason of the very wide language used in the section of the Con- 
tract Act referred to. It would perhaps have been superfluous if 
the second paragraph of I.CA., s. S6, had read, with greater exact- 
ness, “ a promise to do an act which, after the contract is made, 
becomes impossible,” etc. The effect of such an event on the 
other party’s obligations and on the agreement as a whole cannot 
be disposed of in a universal proposition. Still the paragraph in 
question, if read with reasonable regard to the general intention 
and to the illustrations, does not affirm any such general propo- 
sition as the Specific Relief Act denies. 

Illustrations. — ^That which the illustrations really illustrate is 
the rule that as soon as a contract of sale is concluded the buyer, 
unless it is expressly agreed otherwise, takes as between the parlies 
all the rights and likewise the risks of an owner. From that mo- 
ment he is entitled to the benefit of an increase in the value di the 
object, however caused, and must bear likewise any casual loss or 
depreciation. The rule is quite plain without any talk of possibility 

(w) Mayo Ram v. Prag Dai drowning: the variation, whether 
(1882) 5 All. 44, 52. intentional or not, is immaterial. 

(:r) In this case, the accident Vias 
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or impossibility, and it is unfortunate that the words were introduc- g 

cd in this connection. gg‘ 13^ 14^ 

Illustration (a) assumes that a contract for the sale of a 
house does, of itself, ti-ansfer the beneficial interest in the house to 
the purchaser, and'make him owner in equity in the English phrase. 

This was also the law here before the Transfer of Propert^r Act, 

1882, came into force. By s. 54 of that Act it is provided that a 
contract for the sal? of immovable properly does not, of ilsclf, 
create any interest in or charge on such property. By s. 55 ( 5 ) it 
is enacted that the risk of destruction is borne by the purchaser 
only from the date when the ownership passes to him, and the 
ownership appears to pass on execution of a proper conveyance by 
the vendor [see s. 55,(1) (d)]. It would, therefore, seem that 
the illustration cannot now be applied where the Transfer of Pro- 
perty Act is in force. 

/al4. Where a party to ,a contract is unable to per- 
Specific perform- form the whole of his part of it, but 
ance of part of con- which must be left uiiperforiii- 

performed is small, cd bears Only a Small proportion to the 
whole in value, and admiits of compen- 
sation in money, the Court may, at the suit of either party, 
direct the specific performance of so much of the contract 
as can be performed, and award compensation in money 
for the deficiency (y). 

Illustrations, 

(a) A. contfacts to sell B. a piece of land consistine of 100 biglia'i. 

•'ll turns out that 98 bighas of the land belong to A., and the two remaining 
bighas to a stranger, who refuses to part with them. The two bighds are 
not necessary for the use or enjoyment of the 98 bighas, nor so important 
for such use or enjoyment that the loss of them may not be made good in 
money (a). A. may be directed at the suit of B. to convey to B. the 98 
highas and to make compensation to Itim for not conveying the two remaining 
bighas; or B. may be directed, at the suit of A., to pay to A., on receiving 
the conveyance and possession of the land, the stipulated purchase-money 
less a sum awarded as compensation for the deficiency. 


(y) Ss. 14-17 are a complete code all) : Ss. 14 and IS are not con- t 
as to specific performance of part of fined to cases where the inability to 
a contract. Any claim for such re- complete the contract is due to a 
lief must be brought within tlieir legal defect such as want of title 
terms: Graham v. Krishna Chtindcr and the wide and simple language of 
(1924) 52 I. A. 90; 52 Cal. the sections is not to be so limited; 
335; 86 I.C. 232; A.l.R. 1925 ' Hira Lai v. Jamrdan A.T.R. 1938 
P.C. 45; followed, Promothonath Bom. 134; 39 Bora.L.R. 1299; 174 
Mittra v. Gostha Behari Sen (1928) I.C. 75. 

33 C.W.N. 314; 118 I.C. 849; A, (a) As if they were, for example, 
T.R. 1929 Ctil. 380 (where the Court a strip including a material section 
explained thft the decree affirmed of frontage; Arnold v. Arnold 
was not for specific performance at (1880) 14 Ch.D. 270. 
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(b) In a contvact for the sale and purchase of a house aud lands for 
two lakhs of rupees, it is agreed that part of the furniture should be taken 
at a valuation. The Court may direct specific performance of the contract 
notwithstanding the parties are unable to agree as to the valuation of Uie 
furniture, and may either have the furniture valued in the suit and include 
it in the decree for specific performance, or may confine its decree to the 
house. t 

[Richardson v. Smith (1870) L.R. 5 Ch. 648: here the discretion of 
the Court is more broadly stated.] 


Sections 14, IS: Questions of performance with compen- 
sation. — ^We now come to an important group of sections dealing 
with classes of cases in’ which specific performance may be granted 
with or subject to special conditions or restrictions. Such cases 
are put by English lawyers under the ruCric Specific perform- 
ance with compensation.” In English practice they are confined 
to contracts for the transfer of immovable property; they are al- 
most always complicated by special terms of agreement, or condi- 
tions of sale if the sale was by auction, the efifect of which on the 
general rules has to be considered j and the arguments and judg- 
ments of course assume knowledge of English tenures, conveyanc- 
ing, and habits of dealing. For these reasons alone English deci- 
sions on this subject would have to be used with great caution in . 
India; but we shall presently see that Indian legislation has deli- 
berately declined to follow the system of the English courts in its 
minuter distinctions. Moreover, the general tendency of the ear- 
lier authorities is now discredited in their own jurisdiction. In 
laten ca.se3 strong remarks have been made by eminent judges on 
the unfortunate adventure.? of Courts of Equity in “ making bar- 
gains for the contracting parties which they never would have 
made for themselves ” (a). So much by the way of warning. 

General principles as to compensation. — ^The principles ap- 
plicable in different kinds of circumstances in English law have 
been summed up concisely in a judgment of the Privy Council. The 
<luestion for the’ Court is always whether the contract can be exe- 
cuted in substance. ” If a vendor sues and is in a position to 
convey substantially what the purchaser has contracted to get, the 
Court will decree specific performance with compensation for aiiy 
small and immaterial deficiency provided that the vendor has not, 
by misrepresentation or otherwise, disentitled himself to his remedy, 
j Another possible case arises where a vendor claims specific per- 
jformance and where the Court refuses it unless the 'purchaser is 
willing to consent to a decree on tenns that the vendor will nThke 
compensation to the purchaser, who agrees to sucli a decree on 
condition that he is compensated. If it is the purchaser who is 
suing the Court holds him to have an even larger right. Subject to i 


(«) Arnold v. Arnold (1880) 14 Specific Performances § 1217. 
•Ch.D. 270, 279, 284; and sec Pry on 
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■considerations oi hardship he may elect to take all he can get, and 
to have a pioportionate abatement of the purchase-money. But 
this right applies only to a deficiency in the subject-matter described 
ill the contract ” (6). The decision in this case was thal a pur- 
chaser could not have compensation for a misrepresentation as to 
the quantity of fencing on the land, that being a collateral matter 
not affecting the description of the thing sold. Observe that in the 
case of the deficiency being such that the seller cannot claim speci- 
fic performance, s. l3 of the Specific Relief Act, departing from 
the English authorities, allows the buyer to claim it only on the 
terms of waiving any right to compensation. - 

The Specific Relief Act does not, of course, define the condi- 
tions under which misrepresentation will in general make a con- 
tract voidable, for whiCh see ss. 18, 19, of the Contract Act, and 
commentary, above. 

When compensation not admissible. — ^The chief difficulty in 
applying the rule here laid down is to know what kind or amount of 
shortcoming on a vendor’s part will be deemed not to admit of 
compensation in money. As long ago as 1834 the general prin- 
ciple was defined (for it is impossible to anticipate the details of 
individual cases) in a passage now received as classical; “ Where# 
the misdescription, although not proceeding from fraud (c), is in 
a material and substantial point, so far affecting the subject-matter 
of the contract that it may reasonably be supposed that, but for such 
misdescription, the purchaser might never have entered into the 
contract at all, in such case the contract is avoided altogether,” anr 
this even if there is a special condition' to the effect that errors ii^ 
description shall not annul the contract but shall be matter for 
compensation. ” The purchaser is not bound to resort to the 
clause of compensation ” if the defect is such that he “ may be 
considered as not having pui chased the thing which was really the 
subject of the sale.” So the Court of Common Pleas declared 
the law in a case where a lease was subject to much more burden- 
some restrictions as to the use of the premises than appeared in 
the particulars of sale (d) : and the statement has been approved 
and followed ever since. The lest is whether the purchaser gets 
substantially what he contracted to buy (e). If performance with 
money compeq;sation will not give him satisfaction to that extent, 
he is not bound to complete. The words of section 14 “ the pail 


(b) Rutherford v. Actort-Adams 
(appeal from New Zealand) [1915] 
A.C. 866. 

(c) As to fraud, see I.C.A,, 
s. 17, and commentary, above. We 
are not concerned with it here. 

(d) Pliqht V. Booth, 1 Bing.N. 
C. 370; 41 R.R„S99. 

(f), So all the members of the C. 

85 


A. in nearly the same words, Faw- 
cett and Holmes’ Contract (1889) 42 
Oi.D. ISO. The difference be- 
tween being subject to one lease, as 
described, and being in fact subject 
to several distinct leases, is substan- 
tial; Lee V. Rayson 11917] 1 Ch. 
613. 


5. E. A. 
S.14. 
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S. E. A. which must be left tuiperformed bears only a small proportion to 
iSs. 14, 16. the whole in value ” do not leave, and doubtless were intended 
not to leave, so much discretion to the Court as results on the 
whole from the English authorities. 

i'l S- Where a party to a contract is unable to per- 
Specific perform- whole of llis part of it aild 

arice of part of con- the part which inust be left nnperlorm- 
tiact where part iin- forms a considerable portion of the 

performed is large, , , , . j •. c 

whole, or does not admit oE compensa- 
tion in money, he i^ not entitled to obtain a decree for 
specific performance. But the Court may, at the suit of 
the other party (/), direct the party in default to perform 
specifically so much of his part of the contract as he 
can perform, provided that the plaintiff relinquishes all 
claim to further performance, and all right to compensa- 
tion either for the deficiency, or for the loss or damage 
sustained by him through the default of the defendant. 

illustrations, 

(a) A. contracts to sell to B. a piece of land consisting of 100 bighas. 
It turns out that SO bighds of the land belong to A., and the other SO bighas 

* ’ to a stianger, who refuses to pait with them. A. cannot obtain a decree 
against B. for the specific performance of the contract; but if B, is willing 
to pay the price agreed upon, and to take the SO bighds which belong to A., 
waiving all rights to compensation either for the deficiency or for loss 
sustained by him through A.’s neglect or default, B. is entitled to a decree 
directing A. to convey those SO bighas to him on paymejit of the purchase- 
money. 

(b) A. contracts to sell to B. an estate with a house and garden for a 
lakh of rupees. The garden is important for the enjoyment of the house. 
It turns out that A. is un.ible to convey the garden. A, cannot obtain a 
decree against B. for the specific performance of the contract; but if B. is 
willing to pay the price agrreed upon, and to talce the estate and house with- 
out the garden, waiving all right to compejisalion either for the deficiency 
or for loss sustained by him through A.’s neglect or default,’ B. is entitled 
to a decree directing A. to convey the house to him on payment of the 
purchase-money. 


Variation from English law. — ^This section agrees with Eng- 
lish law in avowing a purchaser (for it is mere affectation to ignore 
the practically limited application of the rules) to enforce specific 
performance at his option under the named conditions, although 

^ — — --- - -I — _ ■ — - - - - — — - - -- - - . 

(f) This provision is for the pur- R. 1929 Mad. 189 (mainly o8 pur- 

chaser's benefit, and declining to act.^ chaser’s charge under s. SS of the 
on it is not an improper declining to Transfer of Property Act) . A 

accept delivery under s. SS of die party who does act on it may do so 
Transfer of Property Act: Sultm at any stage of the proceedings: 
KatA Rfutthm v. Mahomed Meera Waryam Singh v. Gobi Chand 

Rowthtm iim) 115 I.C. 251; A.I. (1929) ULah^ 69. “ 
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the vendor cannot clttim it. But the Indian enactment clear'y ex- S R. A. 
eludes, in such cases, any claim of the purchaser to compensation, S. 16. 
thus making a considerable and (it must be presumed) deliberate 
.'departure from English authority. If the vendor has a title to 
J only half of wha1„he agreed to sell, the buyer can recover damages 
''for the breach of contract, but h^^not have specific perform- 
ance except on the terms of paying for the whole (g). There 
''is some reason to doubt whetiier in fact the draftsman of* the 
Specific Relief Act clearly understood how much he was doing, 
but after the lapse of half a century this is only matter of curiosity. 

In England the party electing to affirm the contract, when he 
might have rescinded it, is or is not entitled to claim perform- 
ance with compensation according as the deficiency (not neces- 
sarily a defect in quality) in the property so'd is or is not capable 
of valuation in money: but he may further be debarred from 
claiming compensation by considerations arising from his know- 
ledge of the defect or remissness in discovering it, possible pre- 
judice to third parties, or other special citcumstanccs. It would 
be useless for Indian purposes, and might even be misleading, to 
say more of complications which the British Indian legislature has 
expressly refused to admit. In the United States, so far a.s we 
are informed, the English doctrine is received in a general way, ' 
but the topic ds a whole is of subordinate importance. A student 
tJf comparative law may well think it more remarkable that this 
peculiar learning has been adopted at all in Indian legislation than 
that some of its refinements have -been rejected. See notes to 
s. 14, above. This section does not enable the Court to make a 

contract for the parties by splitting up the subject-matter and 
apportioning the consideration (A). 

Contracts for sale by one of several Hindu co-parceners. — 

The question how far the provisions of this section appV to con- 
tracts entered into by a member of a joint Hindu family for ihc 
sale of immovable property belonging to tlie joint family has been 
discussed in several cases. These cases may be dividetl into the . 
following two groups: — 

I. A., B. and C., three brothers, are member.s of a joint 
Hindu family. A., m managing member of the family, agrees to 
sell certain land belonging to tlie family to P. B. and C. are not 
parties to the contract. P, sues A., B. and C. for specific per- 
formance. In such a case it has been held that the suit as againsl 
B. and C. should be dismissed, they not being parties to the con- 
tract, but that, as against A., P. is entitled to a decree directing A. 
to convey the entire property to P. on payment of the whole con- 

(g) Sita Ram v.. Bal Kisheii, 6 Kailash Nath Das Cil927) SS Cal. 

Lah. 2^1; I.C. 472; A.I.R. 1925 841, 856; 109 I.C. 298; A.I.R. 1929 

Lah. 465. , ^ Cal. SO (the decision is mainly on 

(h) Mahendra Nath Srhumi v. the validity of the contract). 
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S. R. A. sideralioii, without determining whether the « 5 ale would or would 
S. 15. not bind die interests of B. and C. in the property (t). Obviously 
the Courts thought in these cases that it was not necessary to have 
a distinct finding* as to whether there was any necessity for the 
sale so as to render it binding on B. and C. In Jatcr cases, which 
also were cases in special appeal, it has been held that if there is a 
finding recorded that there was no necessity for the sale, no such 
decree should be passed even against A., and. that the suit should 
be dismissed altogether (;). But there is a difference of opinion 
as to whether if P. is willing to pay the whole price and demands 
a transfer of A. 's interest alone in the property, the Court has the 
power under the present section to decree specific performance as 
regards A.’s interest, it being held in some cases that it has (k), 
while in others that it has not (1). In a*later Full Bench case 
the Madras Pligh Court dissented from the former view and ac- 
cepted the latter view (m). 

II. A., B., C. and D. are members of a joint Hindu family. 
C. and D. are both minors. A. and B., and B. as guardian of 
C. and D., agree to sell certain land belonging to the family to P. 
P. sues A., B., C. and D. for specific performance. It is found 
.that the contract was not for purposes binding on the minors. 
Here no decree can be passed against C. and D., but a decree 
may be passed under the present section against A. and B. direct- 
ing A. and B. to transfer their interest in the property on pay- 
ment of the whole price. P. is not entitled to a decree directing 
-a transfer of the whole of the property («). 

It is difficult to see, as regards the application of the pre- 
sent section, any substantial distinction between the two clasfcs 
of cases. It is submitted that in Bengal and the United Pro- 
vinces where the law does not recognise ^n alienation by a Hindu 
coparcener of his undivided coparcenary interest, no specific per- 
formance should be decreed in respect of a coparcener’s interest. 


(i) Kosuri v. Ivolwry (1903) 26 
Mad. 74; Shrinimsa v. Sivaraina 
(1909) 32 Mad. 320. No such decree 
can be pased, if the coparcenary has 
ceased and the property is held by 
A., B. and C, as tenants in com- 
mon: Govmd V. Apathsahaya (1912) 
37 Mad. 403; 13 I.C. 471. 

(j) Nagia v. Venkaiarama (1912) 
37 Mad. 387; 15 I.C. 623; Damur 
V. Kakutufi (1914) 38 Mad. IW; 
26 I.C 983. 

(fe) (1912) 37 Mad. 387, 389; IS 
I.C. 623, supra; Baluswami Aiyar 
V. Lakshnuma Aiyar (1921) 44 Mad. 
60S! 63 I.C. 374. 

(I) (1909). 32 Mad. 320,' 322, 


supra; (1914) 38 Mad. 1187, 1191- 
1192; 26 I.C. 983, 

(m) Baluswami Aiyar v. Laksh- 
matia Aiyar (1921) 44 Mad. 605 ; 63 
I.C. 374. 

(ii) Poraka v. Vadlamudv (1910) 
33 Mild. 359; S I.C. 79; Adikesavan 
V. Gurumtha (1916) 40 Mad. 338, 
340 ; 39 I.C. 3S8. In Gurusanii v. 
Gaiiapatkia (1879) S Mad. 33Z. fF, 
B,], the contract was made before 
the passing of the S.R. Act, and 
the purcliaser was held entitled, to 
an abatement. As to the manager’s 
liability for damages, see 40 Mad, 
338, cited above. 
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And even in Bombay and Madras, where the law allows such an 
alienation, the Court, it is submitted, should not decree such per- 
formance. The reason is that such alienations are “ inconsistent 
with the strict theory of a j|Oint and undivided Hindu family; and 
the law as estabUshed in Madras and Bombay has been' one of 
gradual growth, founded upon the equity which a purcliaser for 
value has to be allowed to stand in his vendor's shoes” (o). 
Even in Madras and* Bombay what the law recognises is a com- 
plete transfer, and not a mere contract for sale. It is, however, 
different, when the intended alienation is one for a legal necessity. 

The Court cannot exercise the discretion givai it by the sec- 
tion unless the terms of the proviso in the latter part of the section 
are strictly observed. »In a suit for specific performance of an 
alleged contract to let a property, the document was signed by 
the owners of a 12-anna undivided share, purporting to agree to 
a lease of the whole. The owners of the 4-anna share refused 
to accept it. The suit was against both owners. The Privy Council 
held that even if there had been a concluded contract, the Court 
could not order specific performance as to the 12-anna share, bc- 
cau.se the p’aintiff had not relinquished all other claims, as required 
by the proviso: Promatha Nath v. Gostha B-ehari (1931) 59 T. 
A. 47; 59 Cal. 1025;, 136 I.C. ^5; A.I.R. 1932 P.C. 43. 


S. R, A. 
Ss. 16, 16. 


yA. 6- When a part of a contract which, taken by it- 
self, can and ought to be .specifically 
Specific perform- performed, stands on a separate and in- 
part 0 ° contract dependent footing from another part of 
the same contract which cannot or 
ought not to be specifically performed, the Court may di- 
rect specific perforraence of the former part. 

Divisible and indivisible contracts. — Whenever it is as.sert- 
ed on one side and denied on the other that certain obligations bet- 
ween the parties are so connected that it would be unjust to enforce 
one of them alone, the first thing to make sure of is whether there 
is only one contract or more than one. Not that this will always 
.suffice for deciding the dispute, but it will put us on {he road to a 
decision. No^t that the preliminary inquiry will always be simple ; 
it may involve doubtful matters of law, construction, or fact; but 
i t must be capable o f a definite solution. 

If there is any contract, there is either one or more lhan one. 
If tSere is .only one, it is reasonable to suppose that the parlies in- 
tended it to be dealt with as a whole and not piecemeal, unless and 
until the contrary is shown. In technical terms, the contract is 
presumed to be entire. If there are more than one, the natural 


(o) Suraj Bitnsi Koer v. Sheo 88, 102 ; 5 Cal. 148, 166. 
Prasad Singh (1879) L.R. 6 LA. 
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■ S. R. A. inference is the other way, and we shall assume that each contract j 
S, 16 . may be seperately and independently enforced, unless such a sub- I 
slanlial and intimate connection is shown betweeri apparently dis-/ 
tinct agreements as would make the obvious construction unrea-| 
sonable. A clear ^ and express statement of the parties’ intention 
would of course leave no room for dispute ; but such a dec'arationj 
is seldom found. These observations may seem elementary even/ 
to baldness ; but perhaps a little more attention to their substance 
might have saved some learned persons from futile perplexity ; for 
nothing is so apt as the neglect of elementary principles to con- 
fuse the 'discussion of controverted and complicated facts. 

Given an entire contract, its nature may be such that only 
part of it can, according to the general rulGs, be enforced by way 
of specific performance. It would obviously not be just to en- 
force that part while the other i-emained to be performed and 
could not be effectually controlled by the Court. Further, it is 
obvious that a court of justice cannot order a party to do that 
which would contravene any general law or be a breach of any 
existing personal duty. Hence the carefully guarded language of 
s. 16. For the better general understanding of the subject, we 
will now mention some examples of the manner in which the prin- 
ciples are applied in English Courts. 

English examples.-jit has long been settled law that on a 
sale by auction of an estate divided into lots there is a separate 
contract with the purchaser of each lot, and not the less so if the 
purdiaser of two or more lots is the same person; so that, as a 
rule, a defect in the title to one lot will not affect the purchaser’^ 
obligation to take another. Nevertheless there may be facts with- 
in the knowledge of both parties establishing such a connection in 
use and enjoyment between twp separate lots as to show that the 
pufehaser bought them for a single purpose and would “ not have 
taken the one, had he not reckoned upon also having the other.” 
Whether such a state of things exists is a question of fact to be 
tried as such in the regular course. If this is proved, the failure 
of the seller to convey the one lot will be a ground for the buyer 
to claim to 'be released from his contract as to the other ( p ) . 
Cases of this kind are not frequent. 

A more usual species is that of a single instrument contain-. 

. Ing several undertakings on which the question arises whether they 

are separately enforceable. “As a general rule all agreements 
must be copsidered as entire. Generally speaking, the consiSera\ 
tlon for the whole and each part of an agreement by one party ia 
^ the performance of the whole of it by the other, and if the Courw 
is not in a position to compel the plaintiff, who comes for specificl 

performance, to perform the whole of it on his part, the Court ■will 

*- . ^ 


(rt Cosamajor v. Stroke (1834) 2 My. & K. 706; 39 R.R. 339. 
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not compel the defendant to perform his part or any part of the 
.agreement ” (q). Accordingly specific performance has been re- 
j fused of an agi'eeraent to grant a lease, where the terms included 
/the maintenance of a railway by the lessee on the land demised (r) 
I and of a covenant in a lease to appoint a servant to perform speci- 
fied duties for the benefit of occupiers (s) : these being such un- 
dertakings' as the Court could not superintend. 

There are kinds of business, howeve?, where the needs and 
constant practice of the business require a different construction. 
Where in a single agreement for a building lease the land is mapped 
•out in plots, and the lessee undertakes to build a certain number 
■of houses on each plot, and, when he has built and finished them 
to the lessor’s satisfaction, is to be entitled to one or more sepa- 
rate leases of the respective plot; there it is held that the lessee’s 
right to a lease of any lot, whether in his own hands or in those 
•of an assignee, is independent of the performance of the terms as 
to the other lots. In fact a building lessee works with capital 
borrowed in instalmments which he would be unable to raise as 
required if the lender’s security depended on the fulfilment of the 
builder’s obligations' o^ver the whole of the property (t). 

Simultaneous agreements by A. to sell Whiteacre to B. and 
by B. to sell Blackacre to A. are not, without more, an entire con- 
tract even if recorded in one memorandum, but severable; and, 
according to the general rule of evidence, extrinsic evidence is not 
admissible to show that an exchange was intended (»()■. 

" Separate and independent footing.” — ^This element is es- 
sential. A contract of sale was made for two plots of land in 
the same district, of the same character, and nearly equal in area, 
without any distinction as to the terms and conditions. The ven- 
dor could not make a title as to one of the plots (in fact it belonged 
to his wife, who would not concur) and the purchaser obtained 
judgment in the High Court of Calcutta for performance as to the 
other plot with abatement of the purchase-money. The Pri'vy 
Council held that there was no evidence of the two plots being on 
a separate and independent footing, and that the decision below 
really imposed on the parties a new contract different from that 
which they had made; and the judgment was reversed accordingly 
and the contrary judgment of the trial judge ■ restored (v). 


(q) Hellish L.J., Wilkinson v. 
Clentmis (1872) L.R. 8 Ch. at p. 
110. For an Indian case, see 
Karam Hajra v. GoktU Chand A. I. 
R. 1938 Cal. 234; 175 I.C. 315. 

(r) Blackett v. Bates (1865) L. 
R. 1 Ch. 117, 

(j) Ryan v.^ Westminster Cham- 
bers Association [1893] 1 Ch. 116. 
XO, Wilkinson v. Clements (1872) 


L.R. 8Ch. 96. 

(«) Croome v. Lediard (1833) 2 
Myl. & K. 251; 39 R.R. 195. 

(w) Krishna Chandra Dey v. W. 
Graham (1923) 50 Cal. 700; 75 I. 
C. 421; Graham v, Krishna Chtm- 
der Dey (1924) 52 I. A. 90; 

52 Cal: 335; 86 I.C. 232; A.I.R. 
1925 P.C. 45. See also Abdul Asia 
V. Abdul Sammad A.I.R. ■ 1937 


S. B. A. 

s. la. 
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S. R. A. Where specific performance is claimed by some of several 
Ss. 16 - 18 . purchasers. — ^Where there is a single contract for the sale of im- 
movable property by the owner thereof to several persons, speci- 
. fic performance cannot be decreed against the vendor at the .«uit 
only of some of those persons, if the others refuse to join them 
in claiming performance. The present section does not apply to 
such a case (w). 

717. The Court shall not -direct the specific per- 
Bar in other cases fnr man cp. of a part of a contract ex- 
ice '’of pli-rofcot in cases coming under one or other 

tract. of the three last preceding sections. 

This section appears to be inserted odt of abundant caution 
to guard against speculative extensions of the jurisdiction. ^-lav- 
ing regard to the reason of the thing, and to the language of ss. 14, 
15, it does not seem applicable to a case where all the rest of the 
contract has already been performed. Neither can -it be used, it 
seems, to override an express agreement of the parties (.*•). As- 
to the jurisdiction to restrain the breach of a negative agreement 
by injunction, notwithstanding that it may have the effect of en- 
forcing part of a contract of which, as a whole, 'specific perform- 
ance could not be decreed, see s. 57 of this Act, below. , 

/tS. Where a person contracts to sell or let cer- 
Purchaser’s rights ^^in property, having only an imperfect 
against vendor witii title thereto, the purchaser or lessee (ex- 
imperfect title. Otherwise provided by this- 

Chapter) has the following rights: — 

(a) if the vendor or lessor has subsequently to the 

sale or lease acquired any interest in the 
property, the purchaser 'or lessee may com- 
pel him to make good the contract out of 
such interest; 

(b) where the concurrence of other persons is ne- 

cessary to validate the title, and they are 
bound to convey at -the vendor’s or lessor’s 
request, the purchaser or lessee may com- 
pel him to procure such concurrence; * 


Mad. S96; 171 I.C. 30. Whether 
a contract is divisible or not is a 
question of fact: Harendn Qhandra 
V. Naada Lai A.I.R. 1933 Cal. 98; 
36 C.W.N. 1002; 141 I.C. 708. 

(w) Safiur Rahman v. Mahara- 


nimnessa Bibi (1897) 24 Cal. 832. 

{x) Observations in Secy, of 
State v. Volhart Bros. (1928) L, 
R. SS LA. 423; 111 I.C. 404, ad. 
fin. The decision "was that the 
alleged contract was not proved. 
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(c) where the vendor professes to sell unencumber- S K A, 

ed property, but the property is mortgaged 
for an amount not exceeding the purchase- 
mpney, and the vendor has in fact only a 
right to redeem it, the purchaser may com- 
pel him to redeem the mortgage and to ob- 
tain 'a conveyance from the mortgagee; 

(d) where the vendor or lessor sues for specific 

performance of the contract, and the suit 
is dismissed on the ground of his imperfect 
title, the defendant has a right to a return 
of his deposit (if any), with interest there- 
on, to his costs of the suit, and to a lien for 
such deposit, interest and costs on the inter- 
est of. the vendor or lessor in the property 
agreed to be sold or let. 


Contents of the section . — Contract must be performed ac~ 
cording to ability at time of performance. — Sub-s. (a) is really 
very plain justice. A seller’s obligation is determined by the con- 
tract; he is bound to fulfil it if he can when he is called upon to 
do so, and the Court will then compel him to the full extent of 
his present ability if it is a proper case for specific perfonnance. 
The seller is likewise entitled to enforce the contract if he^ can 
make a good title at the proper time (y) . 

A man may, if he chooses, bind himself to sell that which he 
has not but expects to have in time to perform the promise, tak- 
ing the risk of failure ; in the case of goods current in the market 
there is nothing out of the way in this. Talk about estoppel in/ 
this connection can only make a plain matter obscure. When it 
occurs (r), it arises from confusion between the creation of a 
personal obligation and the passing of property, a confusion which 
was common at one time but should be carefully avoided by all 
students of equity who wish to keep their heads clear. 

Purchaser acquiring outstanding title . — ^There is one case on 
record where a purchaser attempted to make an unfair use of 
this rule: having found an objection to the seller’s title, and re- 
quired it to be removed, which so far was a correct course, he 
brofte off the negotiations and bought up the outstanding interest 
himself, thus making it impossible for the vendor to complete. 
The Court would not tolerate this sharp practice and decreed spe- 
cific performance against the purchaser, allowing him the expenses 

(y) Mortlock v. Buller (1804) 10 tioned in Fry on Specific Perform- 
Ves. at p. 31?; 7 R.R. at p. 429. ance. 

(.?) There is no such thing nien- 
S6 
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S. R. A. he had iocurred. In substance he was not free, after treating 
S is, ' the contract as subsisting, to ^ acquire the outstanding right or 
supposed right otherwise than as agent for the vendor {a). K is a 
singular case, but the warning given by the decision goes beyond 
that particular combination of facts. ' 

Consequential rules. — Sub-ss. (b), (c) declare usual inciden- 
tal consequences of the principle. Sub-s. (d)^ shows that the effect 
of the Court refusing specific performance on the ground of want 
of title is a judicial rescission of the" contract, with the conse- 
quences stated (6). 

Vendor's duty as adjoining owner . — ^By an extension, as it 
seems, of the principle declared in sub-s., (b), a seller may be 
bound, in peculiar circumstances, to acts or undertakings on his 
own part to complete those rights or immunities annexed to the 
title which he has led the buyer to expect, or at any rate he may 
be unable to obtain specific performance except on the terms of 
satisfying the buyer’s expectation (c). It is better, however, to 
seek for a less artificial solution. ' 

' Clause (a) : Interest acquired after sale. — ^The pi-ovisions of 
this clause are similar to those of s. 43 of the Transfer of Pro- 
perty Act. A good illustration of this clause is afforded by the 
case where one of two Hindu coparcehers agrees to sell property 
belonging to them as absolute owner thereof. In such a case the 
purchaser is entitled on the death of the other coparcener to a 
transifer of the who’c properly from his vendor (d). Though a 
judgment-debtor is incompetent to sell or otherwise dispose of his 
property pending a lease thereof granted by the Collector in the 
course of execution proceedings (e), yet if he does execute a 
sale-deed of the property while the case is subsisting, the purchaser 
is entitled, after the expiry of the lease and the termination of 
execution proceedings, to possession of the property ; and this is by 
virtue of the principle underlying the present clause (/). Where 
the defendant agrees to give a lease to the plaintiff for fifteen j'ears, 


(а) Murrell v. Goodyear (1860) 

I D.F. & J. 432; 12S R.R. 498; the 
judgments give the point free from 
the rather intricate details of the 
narrative. 

(б) Turner v. Marriott (1867) 
L.R. 3 Eq, 744. 

(e) Baskeomb v. Beckwith (18W) 
L.R. 9 Eq. 100, see under I.C.A., 
s. 19, '‘scope of the section”, above. 
But this me is open to the remark 
that the judgment evades the ques- 
tion what the contract really was. 
Qu. is it not really a case of simple 


misrepresentation by misleading 
though not dishonest plan and parti- 
culars, or else of an amhiguous offer 
which the buyer was justified in ac- 
cepting in the sense more favour- 
able to himself? If so, the Court 
gave the plaintiff more than his Sue. 

(d) See Virayya v. Hanummta 
(1890) 14 Mad. 459. 

(e) C. P. C., 1882, ss. 323, 32S 
A; C.P.C., 1908. Sch. III., paras. 
7, 11. 

(/) Magniram v. Bakuhai (1912) 
36 Bora. SIO; 16 I. C. S70. ^ 
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and before the lease is executed grants a lease of the same land S. R, A. 
for two years to another person, who has no notice of the agree- 3. 18. 
ment, the case is one for damages under s. 19, and not a case toj 
which the present c’ause can have any application. The Allaha- 
bad High Court, however, treated the case as one under this 
clause, and directed the defendant to execute a lease to the plain- , 
tiff for the period and upon the terms contained in the agreement, 
the lease to take effect after the determination of the existing 
lease (g). This decision, it is submitted, is obviously wrong. \ 

By s. 6 of the Transfer of Property Act it is enacted that ‘ ‘ the 
chance of an heir-apparent succeeding to an estate, the chance 
of a relation obtaining a legacy on the death of a kinsman, or any 
other mere possibility 'of a like nature, cannot be transferred." 

The interest of a Hindu reversioner as well as that of a Mahomedan 
heir in the estate of his ancestor is mere spes successionis, and 
it is neither transferable nor releasable (h). ft has accordingly 
been held (i), that though a Mahomedan daughter may in con- 
s.ideration of money paid to her by her father release her in- 
terest in her father’s estate, the release is no bar to claim by her 
after her father’s death to her share of inheritance in his estate. 

I It was contended in that case that the release was binding on the 
daughter on the principle that equity considers that done which 
ought to be done. But this contention was overruled on the 
ground that to give effect to it would be to defeat the express 
provisio'ns of s. 6 of the Transfer of Property Act. This case 
is distinguishable from the following case which is an illustra- 
tion to s. 43 of the Transfer of Property Act: "A., a Hindu, 
who has separated from his father B., sells to C. three fields, X., 

Y. and Z., representing |hat A. is authorised to transfer the 
same. Of these fields Z. does not belong to A., it having been re- 
tained by B. on partition ; but, on B. ’s dying, A. as heir obtains Z., 

C., not having rescinded the contract of sale, may require A. to 
deliver Z. to him.” This is not a case of a transfer of spes sur- 
cesskmis, but of a specific property. 

Clause (d) : Return of deposit. — ^In the absence of a contract 
to the contrary a vendor is bound to give the purchaser “ a title 
free from reasonable doubt ’’ fsee s. 2S (b), below]. If the ven- 
dor sues for specific performance, but specific performance is re- 
fused on the ground that he could not give a title free from rea- 
sonable doubt, the purchaser is entitled to a return of his de- 

/t — — ■ _ ■ . 

(g) Sarju Prasad v. Wazw Ah 161; Dhoorjeti v. Dhoorjeti (1907) 

(1900) 23 All. 119. 30 Mad. 201; Sumsuddin v. Abdul 

(h) Sham Sunder Lai v. Achlan Husehi (1907) 31 Bom. 165. 

Kunwar (1898) L.R. 25 I. A. 183, (i) (1907) 31 Bom. 165, supra-, 

189; 21 All. 71; Janaki Ammal v. Sri Jagannada Raju v. Sri Rajah 
Narayamsamiiii\9\6) L.R. 43 I.A. Prasada Rao (1916) 39 Mad. 554; 

207, 209 ; 39 Mad. 634, 638 ; 37 I.C. 29I.C. 241. 
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S. B. A. posit There is a similar provision in s. 55 (6) (b) of the 
S. 1 8. Transfer of Property Act by which it is enacted that when the 
purchaser “ properly declines " to accept delivery of the properly, 
he is entitled to a charge on the property for the earnest. Whether 
a purchaser has “properly” declined to accept delivery of the 
property depends on the terms of the contract and the circumstances 
of the case. Where a purchaser refuses to complete alleging that 
the title is defective, he is entitled to a refund of the deposit if he 
was justified in refusing the title, but not if he was bound to ac- 
cept the title. Thus where a vendor agrees to sell land and the 
buildings thereon, but it turns out that the only interest he has in 
the land is a revocable license to occupy the land, and the pur- 
chaser refuses to complete, he is cntitlec^ to a retum of the 
deposit i^k). 

Where a contract contains a clause as to what is to be done 
with the deposit if the contract is not performed, the Court must 
be guided by the terms of the contract, and the rights of the par- 
ties are to be determined as in the case of any other contract (!)• 
Where there is' no such clause, the Courts of British India have 
followed the principles laid down in the fol'owing passage in the 
judgment of Cotton L.J. in Howe v. Smith («t) : — 

"There is a variance, no doubt, in the expressions of opinion, if not in 
the decisions, with reference to the return of the deposit, but I think that 
the judgment of Lord Justice James (m) gives us the piinciple on which wc 
should deal with the case. Wliat is the deposit? The deposit, as I undcr- 
j stand it, and using the words of Lord Justice James, is a guarantee that the 
contract shall be performed. If the sale goes on, of course, not only in 
accordance with the words of the contract, but in accordance with the inten- 
tion of the parties making the conUact, it goes in part payment of the pui- 
chasc-money for which it is deposited; but if ,on the default of the purchaser 
the contract goes oif, that is to say, if he repudiates the conttact, then 
according to James L.J. he can have no right to recover the deposit. 

“I do not say that in all cases where this Couit would refuse specific 
performance, the vendor oughi: to be entitled to retain the deposit. It may 
well be that there mjvy be circumstances winch would justify this Court in 

(/) Haji Mahomed Mitha v. performance fixed in the contnict, 
Musaji Esaji (1891) IS Bom. 657, the vendor is not entitled to forfeit 
669; Low & Co. v. JyoH Prasad the deposit, even if the contract pro- 
(1931) S8 l.A, 392; 59 Cal. 699; A, vides for forfeiture in default of 
I.R. 1931 P.C. 299; 135 I.C. 632; completion on the date fixed: Jam- 
Raghbif Dos v. Sundar Lai (1930) shed v. Burjorji (1916) 43 l.A. 26; 
llLah. 699; A.I.R. 1931 Lah. 205; 40 ,Boin. 289 ; 32 I.C. 246. 

131 I.C, 371; Seetharainamim v. (■m)(1884) 27 Ch.D. 89, 95. And 
Patta Reddi A.I.R. 1940 Mad. 739, generally the applicable rules^are 
(fe) Ibrahmbhai v, Fletcher tliose of English law, see Gowat Das 
(18W) 21 Bom, 827, 853, Sidany v. Luchmi Chand Jhawar 

27 Oi. (1929) 57 Cal. 106; 125 I.C. 594; 
D. 89, 97. If time is not of the A.I.R. 1930 Cal. 324 
ereenteof the contract, and the pur- , (n) In Ex parte Barren (1879) 
chaser offers to complete within a L.R, 10 Ch. 512. • w 

reasonable time from the date for 
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declining, and which would require the Court, according to its ordinary 
rules, to refuse to order specific performance, in which it could not be said 
that the purchaser had repudiated Uie contract, or that he had entirely put 
tm end to it so as to enable the vendor to retain the deposit. In order to 
enable the vendor so to act, in my opinion, there must be acts on the part 
of the purchaser which not only amount to delay sufficient to deprive him 
of the equitable remedy of specific performance, but which would make his 
conduct amount to a repudiation on his part of the contract.’’ 

In Howe v. Smith, the contract was for sale of real estate, 
and it was to be performed on the 24th of April, 1881. The com- 
pletion of the purchase was delayed by the purchaser, and the 
vendor, after pressing for completion, agreed on the 20lh of June, 
1881, to extend the time for completion for a month on payment 
of certain costs, but at the same time Warned the purchaser that 
unless the purchase-money was then paid he would re-sell the 
property. The purchaser failed to complete within a month, and 
on 2Sth of July he, fearing that the vendor would re-sell the 
property, brought an action against the vendor for specific 
performance. From the conduct of the purchaser and from 
the correspondence it appeared that the purchaser never was up to, 
and even at, the time when he brought the action, ready with the 
money in order to purchase the estate. The Court held that he 
was neither entitled to specific performance nor to a return of the 
deposit. Following this decision, the High Court of Madras, hi a 
case in which the facts were more or less similar, refused specific 
performance to the purchaser and held also that he was not en- 
titled to a return of the deposit (o'). Upon the same principle 
it has been held that where a contract for sale goes off by default 
of the purchaser, the vendor is entitled tO' retain the deposit (p). 
But where there is no repudiation of the contract by the purchaser, 
nor any conduct on his part amounting to repudiation, he is' en- 
titled to a return of the deposit, though specific performance is 
Refused (g). 

The dismissal of a purchaser’s suit for specific performance 
is no bar to a separate suit for a return of the deposit (r) . . It is, 
however, desirable that the right to a return of the deposit should 
be determined in the suit for specific performance, and if the plain- 
tiff has not in his suit for specific performance madd a claim in the 
alternative for a return of the deposit, he should be\ allowed to 


(o) Natesa Aiyar v. Appavu 
(1913) 38 Mad. 178; 19 I.C. 462 
]F.J}.] ; Veerayya v. Sivayya (1914) 
27 Mad.L.J. 482 ; 26 I.C. 121. 

(p) Bishan .Chand v. Radha 
Kishan-Das (1897) 19 All. 489; 
Roshan Lai v. Delhi Cloth & Gene- 
ral Mills Co., Ltd. (1911) 33 All. 
166; 7 I.C. 7^ (sale of goods). 

(g) Alokeshi Dassi v. Hara 


Chand Dass (1897) 24 Cal. 897; 
Ihrahlmbhai vr Fletcher (1897) 21 
Bom. 827 [F.B.] ; Balvanta v. Bira 
(1899) 23 Bom. 56, 60-61. 

(r) Parangodan v. Perumtoduka 
(1904) 27 Mad. 380; Mitimi Babu 
V. Kmivoar Kaniia Singh (1923) 45 
All. 378; 72 I.C. 86; A.I.R. 1923 
All. 321. 


:. B. A. 
S. 18. 
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S. E. A. amend the plaint, though the amendment may be asked for at a 
Ss, 18, 19. late stage of the case (i) . But this cannot be done after the claim 
for specific performance has been dismissed (s. 29, below) or 
abandoned by the plaintiff himself (t). 

i A deposit is not a penalty, but a payment un part of the pur- 
chase-money, made as a guarantee that tJie contract will be per- 
formed. It results from this that if the seller seeks to recover 
damages beyond the amount of the deposit? he must give credit 
I for the deposit which he has retained. Thus if it is provided by 
1 the terms of a contract that if the purcliaser should fail to com- 
ply with the conditions, the deposit should be forfeited to the 
vendor, and that the vendor should be entitled to re-sell the pro- 
I petty and recover from the purchaser the ^.deficiency upon re-sale, 
the deposit, though forfeited, is to be taken into account in estimat- 
ing the loss on a re-sale, and it is to be deducted from the defi- 
ciency upon re-sale so as to diminish the deficiency {u ) . 

/I©- Any person suing for the specific performance 
of a contract may also ask for compen- 
Power to award gation for its breach, either in addition 
lain cases. to, or in substitution for, such perform- 

ance. 

If in any such suit the Court decides that specific 
performance ought not to be granted, but that there is a 
contract between the parties which has been broken 1.iy the 
defendant and that the plaintiff is entitled to compensa- 
tion for that breach, it shall award him compensation ■ 
accordingly. 

If in any such suit the Court decides that specific 
performance ought to be granted, but that it is not suffi- 
cient to satisfy the justice of the case, and that some com- 
pensation for breach of the contract should also be made 
to the plaintiff, it shall award him such compensation ac- 
cordingly. 

Compensation awarded under this section may be as- 
sessed in such manner as the Court may direct. 


{s) IbraMmhhai v, Fletcher 
(1897) 21 Bom. 827, 8S1-8S2; Howe 
V. S7mlh (1884) 27 Ch.D. 89. 91. 

(t) Ardeshir Mama v. Flora 
SaiiSQon (1028) 55 I.A. 360; 111 1. 
C, An-, A.IrR. 1928 P.C. 208. And 
see 'me general exposition of the 


jurisdiction under this section and its 
relation to English law :it pp. 372 
.sqq. 

(«) Ocketiden v. Henly (1858) 
E.B. & E. 485; The Vellore Taluk 
Board v. Gopalasami (1913) 38 
Mad. 801; 26 I.C. 
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Explmtation . — The circumstance that the contract has S. R. A. 
become incapable of specific performance does not preclude 
the Court from exercising the jurisdiction conferred by 
this section. • , 

Illnstralioiis. 

of the second paragraph — 

A. contracts to sell a hundred maunds of rice to B. B. brings a suit 
to compel A. to perform the contract or to pay compensation. The Court 
is of opinion that A. has made a valid contract and has broken it, without 
excuse, to the injury of B., but that specific performance is not the proper 
remedy. It shall award to B. such compensation as it deems just. 

of the third paragraph— 

A. contracts with B. to sell him a house for Rs. 1,000, the price to be 
paid and the possession gi’?en on the 1st January, 1877. A. fails to perform 
his part of the contract, and B. brings his suit for specific performance and 
compensation, which is decided in his favour on. the 1st January, 1878. The 
decree maj', besides ordering specific performance, award to B. compensation 
for any loss which he has sustained by A.’s refusal. 

of the Explanation — 

A., a purchaser, sues B., his vendor, for specific performance of a con- 
tract for the sale of a patent. Before tlie hearing of the suit the patent 
expires. The Court may award A. compensation for the non-performance 
of the contract, and may, if necessary, amend the plaint for that purpose. 

A. sues for the specific performance of a resolution passed by the Direc- 
tors of a public company, under which he was entitled to have a certain 
number of shares allotted to him, and for compensation for the non-per- 
forraance of the resolution. All the shares had been allotted before the 
institution^ of the suit. The Court may, under this section, award A. 
compensation for tlie non-performance (v ) . " 


Frame of the section. — ^The particularity of the language is due 
to the fact that the jurisdiction to award damages was in the Knglish 
Court of Chancery a statutory novelty dating from about the middle 
of the nineteenth century. There is no such question of limited 
jurisdiction in India as those which troubled courts of equity in 
England, and the explanation makes it clear that- English prece- 
dents of that kind are wholly inapplicable. 

Damages may be awarded though not asked for. — ^Where 
the case for specific performance or injunction fails, the Court may 
itself award damages or order an inquiry as to damages, though no- 
damages be asked for in the plaint {w). 


(O Ferguson v. Wilson (1866) 
L.R. 2 CIi. 77, shows the imperfec- 
tion of the old English Chancery 
jurisdiction even after amendment 
by statute, which g.ive only a strict- 
ly alternative power to- award dam- 
ages. • 


(w) Krishna Aiyar v. Shamanm 
(1912) 23 Mad.L.J. 610, 617; 17 I. 
C. 497; Callianji v. Narsi (189S) 
19 Bom. 764, 770; Arya Pradeshak 
Pritinidhi Sahha v. Lahori Mai 
(1924) 5 Lab. S09; 83 I.C. 1047; 
A.I.R, 1924 Lah. 713. 
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S. E, A. Explanation. — This does not mean that a plaintiff is at libertv 

Ss. 19, 20. to proceed with the claim for damages after making specific per- 
formance impossible by his own act since the commencement of the 
suit (jf). Under Indian procedure a plaintiff who claims specific 
pei-formance or damages in the alternative may elect between the 
two remedies at any time down to the hearing if'^he is not otherwise 
in default (y). 

Subsequent suit for damages. — ^The dismissal of a suit for 
specific performance or for an injunction is a bar to a fre.sh suit for 
damages in i-espect of the same cause of action (.?). 

20. A contract, otherwise proper to be specifically 
Liquidation of da- enforced, may be thhs enforced, tliough 
mages not a bar to a sum be named in it as the amount 
specific performance, breach, and 

the party in default is willing to pay the same (.o). 

• Illustration. 

A. contracts to grant B. an tmder-lease of property held by A. imder 
C,, and that he will apply to C. for a license necessary to the validity of the 
under-lease, and tirat, if the license is not procured, A. will pay B. Rs. 10,000. 
A. refuses to apply for the license and offers to pay B. the Rs. 10,000. B. 
is nevertheless entitled to have the contract .specially enforced if C. consents 
to give the license. 

\Longv. Boivring (1864) 33 Beav. 585; 140R.R. 272.1 


Penalties and damages. — ^Tliis section is only remotely con- 
nected with the general rule as to consequential penalties and liqui- 
dated damages, as to which see I. C. A., s. 74. Tt does not touch 
the case of an express contract giving an option to the promisor. 
If on the true construction it appears that such is the contract, it 
will be enforced according to its terms. 


Liquidation of damages not a bar to specific performance. 
— The principle of this section applies also to injunctions. Thus 
lif a case be a proper one for an injunction, the fact that the contract- 
^contains a provision for a penalty for its non-performance is no 
bar to an award of relief by way of injunction (6). 


(.r) Hiporave v. Case (1885) 28 
Ch.D. 356: the details depend on 
Hngllsli 'procedure and practice, but 
the principle is instructive ; see com- 
ments in the case cited in the fol- 
lowing note. See also Ardeshir 
Mama v. Flora Sassoon (1928) 55 
I.A. 360 ; 32 Bom. 597; 111 I.C. 
413; A.r.R, 1928 P.C. 208; GoM 
Chandra v. Haji Mohammad (1938) 
t Cal. 563; 176 I.C. 832; A.I.R. 
1938 Cal, 136; Rama Krishnaya v. 
Sreeramutu A.I.R. 1939 Mad. 547; 


■ (1939) 1 M.L.J. 436. 

(y) Karsondas Kalidas v. Chho- 
talal Motichand (1923) 48 Bom. 259; 
77 I.C. 275; A.I.R. 1924 Bom. 119. 
(a) See s. 29, below. 

(a) Cp. Bissessar Dass Daag v. 
Vas, 55 Cal. 238; 107 I.C 25; A.I. 
R. 1928_P.C. 27; the judgment of 
the Judicial Committee proceeded 
wholly on the construction of the 
agreement. 

(b) JWfldrar Ry. Co,' v. Rust 
(1891) 14 Mad. 1^ 22; Ranhaya 
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(b) Contracts whidk cannot be specifically enforced, S. K. A. 

Contracts not spc- 2 1 . The following contmcls 
■cificaiiy enforceable, (.ajujoj specifically enforced (c) : — 

(a) a contract for the non-performance of which 

compensation in money is an adequate re- 
lief id ) ; ^ 

(b) a contract which runs into such minute or 

numerous details, or which is so dependent 
on the personal qualifications (e) or voli- 
tion of the parties, or otherwise from its 
nature, is such, that the Court cannot en- 
force specific performance of its material 
terms ; 

(c) a contract the terms of which the Court can- 

not find with reasonable certainty; 

(d) a contract which is in its nature revocable; 

(e) a contract made by trustees either in excess of 

their powers or in breach of their trust ; 

(f) a contract made by or on behalf of a corpora- 

tion or public company created for special 
purposes, or by the promoters of such com- 
pany, which is in excess of its powers: 

(g) a contract the performance of which involves 

the performance of a continuous duty ex- 
tending oyer a longer period than three 
years from its date; 

(h) a contract of Avhich a material part of the sub- 

ject -miatter, supposed by both parties to exist, 
has, before it has been made, ceased to exist. 

Lai V. Devi Das (1931) 12 Lah, 328 ; fused in the courts below by charges 
131 I.C. 289; A.I.R. 1931 Lah. of unfairness .itid extortion, 

227. , (e) Words equivalent to “I shall 

(c) This, of course, does not convey to you " (the original was in 
affect whatever right may exist to Tamil) do not imply tliat the under- 
pursue any other remedy; Btidft taking is limited to the joint life- 
Sagar v. Bishan Sahai 47 All. 327; time of the parties: Mmiusteami 
86 1.®. S54; A.I.R. 1925 All. 366; Nayudir v. Sagalagima Nayiidn 49 
Abdul Rahaman v. Mamkratn A. I. Mad. 387, 391; 100 I.C. 399; A. I. 

R. 1911 Rang. 177; 195 I.C. 860. R. 1926 Mad. 699. But this is rc- 

(d) This seems too plain for any ally a mere question of construction 
misunderstanding, but see Ramji v. and has nothing to do with any 
Rao Kishoresingh (1929) 56 I. A. special rule of law or procedure. 

280; 117 I.C. !;» A.I.R. 1929 P.C. Being alive is not a personal quahii- 
190, where the case had been con- cation. 

87 
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S. R.A. And, save as provided by the Arbitration Act, 

S. 21. jjQ contract to refer [present or future difTer- 

ences] (g) to arbitration shall be specifically enforced; 
but if any person who has made such a contract [other 
than an arbitration agreement to which the provisions of 
the said Act apply] (/i) and has refused to perform it 
sues in respect of any subject which he* has contracted to 
refer, the existence of such contract shall bar the suit. 

Iliustrations— 
to (a) — 

A. contracts to sell, and B. contracts to buy, u lakh ol rupees in the 
four per cent, loan of the [Central Government] ,(t) : 

A. contracts to sell, and B. contracts to buy, 40 chests of indigo at 
' Rs. 1,000 per chest : 

In consideration of certain properly having been transferred by A. to 
B., B. contracts to open a credit in A.’s favour to the extent of Rs. 10,000, 
and to honour A.’s drafts to that amount. 

[Lariosv, Bonany (1873) L.R. 5 P.C. 346.] 

The above contracts cannot be specifically enforced, for in the first and 
second both A. and B, and in the third A., would be reimbursed by com- 
pensation in money . 

[Cp. Hukuptchand Kasliwl v. Pioneer Mills Co,, 2 Luck. 299; 99 
■ I.C. 483; A.I.R. 1927 Oudh 55.] 

to (b)- 

A. contracts to render personal service to B. : 

A. contracts to employ B. on personal service; 

A. , an author, contracts with B., a publisher, to complete a literary 
work ; 

B. cannot enforce specific performance of these contracts; 

A. contracts to buy B.’s business at till amount of a valuation to be 
made by two valuers, one to be named by A. and the other by B, A, and ' 

B. each name a valuer, but before the valuation is made A, instructs his 
valuer not to proceed, 

[Vickers v, Vickers (1867) L.R. 4 Eq. 529. It is clear that there is 
not a contract capable of specific enforcement, but not clear why A. should 
not be restrained from interfering with the valuation.] 

By a charter-party entered into in Calcutta between A., the owner of 
a ship, and B., the charterer, it is agreed that the ship shall proceed to 
Rangoon, and there load a cargo of rice, and thence proceed to London, 
freight to be paid, one-third on arrival at R:mgoon, and two-thirds on deli- 
very of the cargo in London : 

[Cp. Le Blanch v. Granger (1866) 35 Beav. 187; 147 R.R. 105.] 

If) These words were substituted of 1899), s. 21, and remain part of 
for “Code of Civil Procedure and this section of the Specific Relief 

the Indian Arbitration Act, 1899” Act, although s. 21 of the ?Vct of 

by s. 49 (2) of the Arbitration Act, 1899 was repealed by the Repealing 

1940 (X of 1940), which consolidat- Act, 1938 (I of 1938) . 

ed with amendments the previous (ft) These were added by the 
law. Arbitration Act, 1940. 

(fl) These words were substituted (») Substituted for “ Govern- 
for the words "a controversy” by ment of India” brthc A.O. 
the Indian Arbitration Act, 18W (IX 
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A. lets land to B. and B, contracts to cultivate it in a particular manner S_ JJ. A,, 
[or three years next alter the date of the lease : 21. 

A. and B. contract that, in consideralioii of annual advances to be made 
by A., B. will for three years next after the date of the conti-act grow 
particular crops on the land in his possession and deliver them to A. when 
cut and ready for delivery : 

A. contracts with B. that, in consideration of Rs. 1,000 to be paid to 
him by B., he will paint a picture for B. : 

A. contracts with B, to execute certain works which the Court cannot 
superintend : 

A. contracts to supply B. witli all tlie goods of a certain class wliich 
B, may require : 

[Here there is no contract until B. gives a definite order; see notes on 
s. 5 of the Indian Contract Act, above.] 

A. contracts with B. to take from B. a lease of a certain house for a 
specified term, at a specified rent, “if the drawing room is handsomely 
decorated,” even if it is held to have so mticli certainty that compensation 
can be recovered for its breach : 

[Taylor v. Partington (18SS) 7 DM. & G. 320; 109 R.R. 147. An 
authority which probably would not be extended.] 

A. contracts to .marry B. : 

The above contracts cannot be specifically enforced. 

to (c)— 

A., the owner of a refreshment-room, contracts with B. to give him 
accommodation there for the sale of his goods and to fuinish him with the 
necessary appliances. A. refuses to perform his contract. The case is one 
for compensation and not for specific performance, the amount and nature 
of the accommodation and appliances being undefined. 

[Pom Chocolate Co. v. Crystal Palace Co. (1855) 3 Sm. & G. 119; 

107 R.R. 49; the reason adopted in the illustration was not the only one.) 

to (d) — • 

A. and B. contract to become partners in a certain business, the contract* 
not specifying the duration of the proposed partnership. This contract 
caimot be specifically performed, for, if it were so performed, either A. or 
B. might at once dissolve the partnership. 

[Scott V. Raynient (1868) L.R. 7 Eq. 112. It may be otherwise if the 
partnership is for a defined term: England v. Curling (1844) 8 Beav. 129 • 

68‘R.R. 39.] 

to (e)— 

A. is a trustee of land with power to lease it for seven years. He enters 
into a contract with B. to grant a lease of the hmd for seven years, with a , 

covenant to renew the lease at the expiry of the term. This contract cannot 
be specifically enforced. 

The Directors of a company have irower to sell the concern with the 
sanction of a general meeting of the shareholders. 

They contract to sell it witliout any such sanction. This contract can- 
not be specifically enforced. ' 

Two trustees. A, and B., empowered to sell trust property worth a 
lakh of rupees, contract to sell it to C. for Rs. 30,000. The contract is so 
disadvantageous as to be a breach of trust. C. cannot enforce its specific 
performance. 

The promoters of a company for working mines contract that the com- 
panj', when formed, 'shall purchase certain mineral property. They take 
no proper precautions to ascertain the value of such property — and in fact 
agree to pay an extravagant price therefor. They also stipulate that the 
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s. B k. 
S. 21. 


vendors shall give them a bonus out of the purchase-money. This contract 
cannot be specifically enforced. 

[Mortlock V. Bullef (1804) 10 Ves. 292 ; 7 R.R. 417, suggested the 
first and third paragraphs. The second and fourth slate plain cases of 
breach of trust of fiduciary duty.] 

to (f)— 

A company existing for the sole purpose of making and working a 
railway contract for the purchase of a piece of land for the purpose of 
erecting a cotton mill thereon. This contract canipt be speifically enforced. 

[This is the simplified type of an agreement 'ultra vires,’ Such simpli- 
city hardly occurs in practice.] 

to (g)— 

A. contracts to let for twenty-one years to B. the right to use such part 
of a certain railway made by A. as was upon B.’s land, and that B. should 
have a right of running carriages over the whoje line on certain terms, and 
might require A. to supply the necessary engine power, and that A, should 
during the term keep the whole railway in good repair. Specific perfor- 
mance of this contract must be refused to B . 

IB/acieti v. Bates (1865) L.R. 1 Ch. 117 has supplied the facts.] 

to (h)- 

A. contracts to pay an annuity to B. for the lives of C. and D. It 
turns out that, at the date of the contract, C, though supposed by A. and B 
’ to he alive, was dead. The contract cannot be specifically performed. 

[For reported cases of tliis class, see on I.C.A., s. 20, above.] 


Diversity of cases included. — ^It is rather unforlunale that 
this section and the illustrations do not more clearly distinguish 
cases where there is a contract binding in law and enforceable, 
only not by specific performance, from those where there is no 
contract at all. Cases under sub-sections (a), (b), and (g) be- 
long to the former class; cases under sub-sections (c), (d), mostly 
but — as the illustrations show — ^not wholly to the latter ; cases under 
(e) and (f) may belong to either, according as the promisor has 
or not made himself personally liable besides purporting to bind 
beneficiaries, or a principal, whom he had no authority to bind; 
(h) was probably intended to apply only to cases of common mis- 
take, or the failure of a fundamental condition, going to the root 
of the contract, but Us terms are wide enough to cover a partial 
failure of consideration. But perhaps the use of the word 'con- 
tract ’ in the enacting part was meant to exclude all cases of wholly 
void agreements, though it is hard to see how ‘ a contract the terms 
of which the Court cannot find with reasonable certainty ’ can es- 
cape being an agreement void for uncertainty under s. 29 of the 
tontiact Act. 

In clause (d) the word ‘revocable’ is inaccurate; it should 
rather have been ' determinable.’ There is no such thing as a re- 
vocable contract of any kind. But for the illustration, one would 
have thought the draftsman had in mind such cases as Moorhoujue 
V. Cohm (/), where the alleged p romise amounts only to an ex- 

(/) (1881) 1 Beav. 341; 92 R.R.4S2. ' 
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pression of intention to do or give what the promisor himself thinks g B, A. 
proper. S. 21. 

The fixed limit of lime laid down by clause (g) does not cor- 
respond to any rule or presumption in English law. It should be 
needless to remark that an agreement which is to be performed 
witliin three years, or one, or once for all and immediately, may, 
nevertheless, on one of the other grounds enumerated, be such as the 
Court will not order "to be specifically performed. 

Clause (e) is in tnith a particular case under a more general 
principle which is not explicitly asserted in the Act, but of which 
the justice and necessity are obvious. The Court cannot order a 
performance that would be a punishable offence, or contravene any 
•Statute or public regulalaon made by lawful authority, or be wrong- 
ful against any third person. The case of A. making incompatible 
agreements witli X. and Y. has been considered under s. 6 of the 
Contract Act, above. As to unlawful agreements in general, see 
the commentary on I . C . A . , s. 23, above. 

Clause (a) : Where compensation in money is an adequate 
relief. — " An oi'dinary contract to lend or borrow money, whether k 
on security or otherwise, comes within this category. But suppos-f 
ing money has already been advanced and the borrower refuses to 
execute a mortgage according to the agreement, the lender would 
apparently be prejudiced if the loan were to remain without security, 
and it is difficult to see what difference it would make in this respect 
whether the entire loan had been advanced or only a portion, if in the 
latter case the lender has been ready and willing to advance* the 
remaining sum according to the agreement. On the other hand, if 
the loan was liable to be repaid at once and the borrower is willing 
to pay it off, there would be no object in decreeing specific perform- 
ance in such a case” (A). Where money promised as a loan by a 
mortgagee is not advanced in full, the mortgagor is only entitled 
to recover, if anything, damages for non-payment of the balance ; 
he cannot sue for specific performance of the agreement to lend 
the full sum promised (f). See I.C.A., s. 39, notes under the 

(k) Meenakshismdara v. Ratkna- Galim v. Sadarjan Bibi (1916) 43 * 

soMi (1918) 41 Mad. 9S9, at p. 976; Cal. 59; 29 1. C. 621] Naram Pershad 
49 I.C. 291; South African 'Terri- v. Narain Singh (1930) 52 All. 
tories Co., Ltd. v. Wollington 1037; 131 I.C. 599; A.l.R. 1931 
[1898] A.C. 309; Jewan Lai Daga All. 40; Khmwti Lai v. Bankey Lai 
V. Nilmani (1927) SS I. A. 107; 7 A.l.R, 1934 All. 449; 1934 All.L. 

Pat. JOS; 107 I.C. 337; A.l.R. J. 713. The, rule does not apply to 
1928 P.C. 80. the right of a mortgagor in a posses- 

(0 Phnl Chond v. Chand Mai sory mortgage to recover the balance 
(1908) 30 A’II. 252; South African of the mortgage money left with the 
Territories Co., Ltd. v. Wallington mortgagee; Thakar Singh v. Jagat 
[1898] A.C. 309; Anakaran v. 5oi- Singh A.l.R. 1933 Lah. 1; 140 I.C. 
damadath (1879) 2 Mad. 79; Raja- 495. By s. 76 of the English Com- 
gopala v. Sheikft Davood (1917) 34 panies Act, 1929, a contract with a 
Mad.L.J. 342 ; 45 I.C. 161; Sheikh company to take and pay for any 
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I. R. A. head " Disabled himself from performing,” abovg. An agreement 
S, 21. ^^0 grant a kanom in Malabar is not affected by this clause, being in 

substance not for lending but for a well-known kind of tenancy (w). 

Clause (b) : Contracts involving personal services cannot be 
specifically enforced (n) : see the first three illustrations of cl. (b). 

I Similarly no specific performance can be decreed of a contract to 
\give in marriage (o). Contracts by which a party tliereto agrees 
to execute works which the Court cannot superintend cannot be spe- 
cifically enforced. So it was held where .A. agreed to sell his pro- 
perty consisting of a building and vacant land to B., and B. agreed 
to build a temple on a portion of the land and to secure an annuity 
to A. and his wife (p). See also notes to s. 12, " Contracts to exe- 
cute building or other works,” above. ■- 

Clause (c) : Where the terms cannot be ascertained with 
reasonable certainty. — ^Where by the terms of a kabuliat the Gov- 
ernment agreed to construct large and small embankments, and to 
excavate the silt of khals and close the mouths of the khals, the Court 
refused at the suit of the lessee to pass a decree directing the Gov- 
ernment to carry out those works (g). The mere difficulty, how- 
ever, in fixing the terms of a contract, is no ground for refusing 
specific performance. In a case where the contract was that if 
the lessees wanted more land for the purposes of the lease, the 
le.ssors should let such land " at a proper rate,” the Privy Council, 
dissenting from the view taken by the High Court of Calcutta that 
it was impossible to determine what was a reasonable rate, said; 
“Their Lordships cannot think that in the present case the Court, 
upon a proper inquiry, would have been unable to determine it. 
There might have been considerable difficulty in fixing the rate; 
but difficulties often occur in determining what is a reasonable price 
or a reasonable rate, or in fixing the amount of damages which a 
man has sustained under particular circumstances. These are diffi- 
culties which the Court is bound to overcome”, (r). See I.C.A., 
s. 29, above. 


debentures of the company can now 
be enforced by an order for specific 
performance. See also Mst. Hii- 
mela v. Ori Sahoo A.I.R. I93S All 
688;1S5I.C. SSO. 

(wi) Thimthiyil Unnirt Kutti v. 
Narayanm Chetihr 123 I.C. 12; 
A.I.R, 1929 Mad. 777j Valia Ral- 
yani v. Krishmn (1931) SS M.id. 
S19; 138 I.C. 78; A.I.R. 1932 Mad. 
305. 

(it) Raw. Charon v. Rakhcd Das 
(1913) 41 Cal. 19, 33; 20 I.C. 157; 
Ram Kumar v. Sholapur Spinning 
& Weavmg Co. A.I.R. 1934 Bom. 
427 ;36Bom.L.R. 907. 


(o) In the maiter of Gmput 
Narain Singh (1876) 1 Cal. 74. 

(/>) Ramchmdra v. Ramchandra 
(1898) 22 Bom. 46. 

(ff) Clitwder Sekhur v. The Col- 
lector of Midnapore (1878) 3 Cal. 
464. 

(r) The New Beerbhoom^ Coal 
Co., Lid. V. Botoram Mahata 
(1880) 7 I.A. 107, 114j S Cal. 932, 
937. If the essential* terms of a 
contract are settled, it may be speci- 
fically enforced, either as consisting 
of those terms only or together with 
such other terms ahd conditions as 
are usual in contracts of that des- 
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Mutuality. — Specific performance cannot be granted of a con-# S. E, A, 
tract which can be enforced at the option of only one of the parties S. 21. 
In a Privy Council case a contract was entered into by the guardian 
of a Mahomedan minor for the purchase of immovable property on 
behalf of the mingr. The suit was brought to enforce specific per- 
formance against the vendor. The Privy Council held that specific 
performance could not be decreed of such a contract. Their Lord- 
ships said: "They are ... of opinion that it is not within the 
competence of a manager of a minor’s estate or within the 
competence of a guardian of a minor to bind the mipor or the minor’s 
estate by a contract for the purchase of immovable property, and 
they are further of opinion that as the minor in the present case 
was not bound by the contract there was no mutuality, and that the 
minor~^d'_ha^now_reached his majority cannot obtain specific 
performance of the contract.” It is immaterial that the purchase 
was advantageous for the minor (s). 

Minors and specific performance. — See notes above under 
the head "Mutuality,” and notes to s. 11 of the I. C. A- under the 
head " Specific performance,” above. 

Contract to refer to arbitration. — The last clause of s. 28 of 
the Contract Act is somewhat similar to the last clause of the present 
section. The former clause has been repealed by the Specific Relief ’ 

Act except in certain Scheduled Districts where the Specific Relief 
Act is not in force. 

The last clause of the present section does not apply unless (1) 
there is a contract to refer present or future differences to arbitra- 
tion, and (2) the plaintiff has refused to perform it. 

" Contract to refer present or future differences to arbitration ." — 

The contract the existence of which will bar a suit under the circum- 
stances contemplated by the present clause must be an operative con- 
tract and not a contract broken up by the conduct of the parties to 
it. Thus where nothing was done by either party under the agree- 
ment to refer, in one case for more than a year (t), and in another 
for more than three years («), it was held that the agreement was 
no bar to the suit. Upon the same principle, where the plaintiff • 
purports to withdraw from a submission, but no steps are taken^ 
by the defendant to enforce the submission by proceedings under the 

cription: Gopal Sridhar v. Sashi other party had not repudiated the 
Bhushan (1932) 60 Cal. Ill; 142 I. contract which had been made by the 
C. 46S; A.I.R. 1933 Cal. 109. minor’s guardian, the contract was 
(f) Mir Sarwarjan v. Fakhrud- spedfically enforced; Adinarayma 
din Mahomed Chowdhuri (1911) 39 v. Venkatasubbayya 1940 Mad. 8S2; 

I. A. 1; 39 Cal. 232; 13 I.C. 331; A.I.R. 19-10 Mad. 62S. 

Venkatachalam v. Sethuram (1932) (f) Tahal v. Bisheshar (1886) 8 

S6 Mad. 433; 142 I.C. 315; A.I.R. All. 57. 

1933 Mad. 322, [F.B.]. Where a («) Aima Rai v. Sheobaran Rai 
minor attained majority and the (1882) 2 All.W.N, 58. 



696 


THE SPECIFIC REIJEF ACT, 1877. 


S. B. A. Code of Civil Procedure, it is tantamoiml to an acquiescence by the de- 
Ss, 21, 22. fendaiit in the withdrawal, and the agreement to refer is no bar to the- 
plaintiff’s suit (w). Similarly where the arbitrators I'efused to act 
and no action was taken by either party for seven years to enforce 
the agreement, it was held that the agreement was no bar to a 
suit respecting matters comprised in the agreement (w). 

A submission may be revoked for good cause (jir) . Therefore,, 
where a plaintiff alleges in his plaint that he i-evoked the submission 
• and states the grounds, it is the duty of the Court to inquire whether 
the submission was revoked in fact and whether tliere were good 
grounds for the revocation. The Court should not without such 
inquiry hold the suit barred under this section (y). 

" Nos refused to perform it .” — ^The mere fact of filing a suit 
is not tantamount to a refusal to perform the contract within the 
meaning of this clause; it must be shown that the plaintiff has. 
refused to refer to arbitration (S). 

“ Shall bar the suit.” — ” The wording of this section is wide- 
enough to cover contracts to refer any matter which can legally 
be referred to arbitration. One of such matters is a suit proceecl- 
' ing in Court” (a). Therefore, where the parties to a suit refer 

the matters in difference between them in such suit to arbitration,. 
the further hearing of the suit will be barred under this section (6). 
See Arbitration Act, 1940, s. 23 (2). 

(c) 0/ the Discretion of the Court. 

22. The jurisdiction to decree specific perform- 
Discretion as to ^“^e is discretionary, and the Court is 
decreeing specific per- not bound to grant such relief merely 
formance, becEUSc it is lawful to do soj but the 

discretion of the Court is not arbitrary but sound and 
reasonable, guided by judicial principles and capable of 
correction by a Court of Appeal. 

The following are cases in which the Court may pro- 
, perly exercise a discretion not to decree specific perform- 
ance: 


(v) Adhibai v. Ciirsandas (1886) 
11 Bom. 199. 

(w) Ram Kwitor v. Jagmohan 
(1911) 33 All. 315; 9 l.C. 80. 

(,r) The authority of an appoint- 
ed arbitrator br umpire in cases 
governed by the Arbitration Act, 
1940, cannot be revoked except by 
leave of the Court unless a diffe- 
rent intention is expressed in the 
arbitration agreement: see s. 5 of 
the Act. 


(y) Bmsidhar v. Sital Prasad 
(1906) 29 All. 13. 

(«) Koonvad Chmder v. Chmder 
Kant (1879) S Cal. 498; Tahal v. 
Bisheshar (188S) 8 All. 57. <' 

(a) Sheoambar v. Deodat (1887) 
9 All, 168,170-171. 

{by Skeo Dat v. Shea Shankar 
(1^5) 27 All. S3; Salig Ram v. 
Jhmna Kinar (1882) 4 All. 546; 
Mohamad Yahia v.cBibi Soghra A. 
I.R.’ 1937 Pat. 232; 169 l.C. 741. 
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1, Where the circumstances under which the con- S, 
tract is made are such as to give the plaintiff an unfair * 
advantage over the defendant, though there may be no 
fraud or misrepresentation on the plaintiff’s part. 

Illuslratims. 

(a) A., a tenant for life of certain property, a'isigns his interest tlierein 
to B. C. contracts to huy, and B. contracts to sell, that interest. Before 
the contract is completed, A. receives a mortal injury from the effects oE 
which he dies the day after the contract is executed. If B. :md C. were 
equally ignorant or equally aware of the fact, B. is entitled to specific per- 
formance of the contract. If B. knew the fact, and C. did not, specific 
performance of the contract should be refused to B. 

[EUard V. Lord Llaiidaff (1809, Ireland) 1 Ball & Beatty' 241 ; 12 R.R. 

22; the tenant for life’s condition was in fact within the seller’s special 
knowledge, which is not noticed in Chitty J.’s critical remarks in Turner v. 
Green [189S] 2 Ch. 20S, at p. 209. Qu. whether it was not really a case 
of fraud. This illustration, anyhow, adopts EUard v. Lord Llaiidaff to 
its full extent, ] 

(b) A. contracts to sell to B. the interest of C. in certain stock-in- 
trade. It is stipulated that the sale shall stand good, even though it should 
turn out that C.'s interest is worth notliing. In fact, the value of C.’s 
interest depends on the result of certain partnership-accounts, on which -he 
is heavily in debt to his partners. This indebtedness is known to A., but 
not to B. Specific performance of the contract should be refused to A. 

V. HarrUou (18S7) 26 L.J.Oi. 412; 112 R.R. 412. The sale 

is voidable. 1 

(c) A. contracts to sell, and B. contracts to buy, certain land. To 
protect the land from floods, it is necessary' for its owner to maintain an 
expensive embankment. B. does not know of this circumstance, and A. 
conceals it from him. Specific performance of the contract should he 
refused to A. 

[Shirley v. Stratton (1785) 1 Bro. C.C. 440: no reasons reported. 
“Industrious concealment” of course amounts to fraud.) 

(d) A.’s property is put to auction. B. requests C., A.’s attorney, to 
bid for him. C. does this inadvertently and hi good faith. The persons 
present, seeing the vendor’s attorney bidding, think that he is a mere puffer 
and cease to compete. The lot is knocked down to B. at a low price. 
Specific performance of the contract should be refused to B. 

[Twining v. Mortice (1788) 2 Bro. C.C. 326.] 

[Additional Illustration. — A. sells a leasehold house to B., and in 
answer to B.’s inquiry states in good faitli, but by inadvertence, that no notice 
from the landlord has been served on the properly. In fact, a notice has 
been served requiring certain dilapidations to be made good. This being 
a matter within A.’s knowledge, affecting tlie value of the property, the 
failure to disclose it is material, and A. is not entitled to specific per^or- 
inanA, even though in the circumstances B. may not be entitled to rescind 
•he contract: Beyfus v. Lodge fl92S] Ch. 350.] 

11. * Where the performance of the contract would 
involve some hardship on the defendant which he did not 
foresee, wl^preas its non-perforiT»ance would involve no 
such hardship on the plaintiff. 

88 


R. A. 
1 . 22 . 
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Illustrations, 

(e) A. is entitled to some land under his father’s will on condition thatj 
if he sells it within twenty-five years, half the purchase-money shall go to Q, 

A., forgetting the condition, contracts, before the expiration of the twenty- 
five years, to sell the land to C. Here the enforcement of the contract 
would operate so harshly on A., that the Court will riot compel its specific 
performance in favour of C. 

[A decision of Lord Hardwicke’s of which there is no regular report: 
see Fry on. Specific Performance § 429.] e 

(f) A. and B., trustees, join their beneficiary, C., in/ a contract to sell 

the trust-estate to D., and personally agree to exonerate the estate from 
heavy Incumbrances to which it is subject. The purchase-money is not 
nearly enough to discharge those incumbrances, though, at the date of the 
contract, the vendors believed it to be sufficient. Specific performance of 
the contract should he refused to D. , 

[Wedgwood v, Adams (1843) 6 Beav. 600; 63 R.R. 195.] 

(g) A., the owner of an estate, contracts to sell it to B., and stipulates 
that he. A., shall not be obliged to define its boundary. The estate really 
comprises a valuable property, not known to either to be part of it. Specific 
performance of the contract should be refused to B., unless he waives his 
claim to the unknown property. ' 

f Simplified from Baxendale v. Seale (1854) 19 Beav. 601; 105 R.R. 
261.] 

.. (h) A. contracts with B. to sell him certain land, and to make' a road 
to it from a certain railway-station. It is found afterwards that A. cannot 
make the road without exposing himself to litigation. Specific performance 
of the part of the contract relating to the road should be refused to B., even 
though it may be held that he is entitled to specific performance of the rest 
with compensation for loss of the road. 

[Peacock V. Peiuon (1848) 11 Beav. 355; 83 R.R. 193.] 

(i) A., a lessee of mines, contracts with B., his lessor, that at any time 

during the continuance of the lease B. may give notice of his desire to take 
the machinery and plant used in and about the mines, and that he shall have ' 

the articles specified in his notice delivered to him at a valuation on the 
expiry of the lease. Such a contract might be most injurious to the lessee’s 
business, and specific performance of it should be refused to B. 

[Talbot V. Ford (1842) 13 Sim. 173; 60 R.R. 314. If the notice had 
been limited to a prescribed short time before the end of the lease the cove- 
nant would be reasonable.] 

(j) A. contracts to buy certain land from B. The contract is silent as 
to access to the land. No right of way to it can be shown to exist. Specific 
performance of the contract should be refused to B. 

[Demie V. Light (1857) 8 D.M. & G. 774; 114 R.R. 328.] 

(k) A. contracts with B. to buy from B.’s manufactory and not else- 
where all the goods of .a certain class used by A. in his trade. The Court 
Cannot compel B. to supply the goods, but if he does not supply thetn A. 
may be ruined, unless he is allowed to buy them elsewhere. Specific per- 
formance of the contract should be refused to B . 

[Apparently suggested by HUls v. Croll '(1845) 2 Ph. 60; 78 R.R. 23. 
where the reason given is that the Court is unable to enforce the whole of 
the <^tract; but the substantial relief there sought was an injunction, as to 
whi<m^see Fry on Specific Performance, § 853. There is ns word of any 
one being ruined in the report,] 
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The following is a casQ in which the Court may pro- 
perly exercise a discretion to decree specific perform- 
ance : — 

III. Where the plaintiff has done substantially acts 
or suffered losses in consequence of a contract capable of 
specific performance. 

Illustration. 

A. sells land to a railway-company, who contract to execute certain 
works for his convenience. The company take the land and use it for their 
railway. Specific performance of the contract to execute the works should 
be decreed in favour of A. 

* \Storer v. G. W. Ry, Co. (1842) 2 Y. & C.C.C. 48; 60 R.R. 23. The 
only difficulty in the case was the nature of the performance to be enforced.] 

The discretion of the Court. — ^The accustomed language of 
English equity judges as to the discretion o£ the Court in granting 
specific performance is intimately bound up with the historical limits 
of their jurisdiction. Every one who came to a court of equity' 
for relief was bound to show that he had no remedy, or no adequate 
remedy, in the ordinary jurisdiction of a court of common law. 
Failing this, his suit would be dismissed “ for want of equity.” 
Now a claim for specific performance assumes the existence of an 
actionable contract. Therefore the plaintiff had always to face 
the question: Why is not the Ckimmon Law right to recover 
damages good enough for your case? and the Court was, in strict- 
ness always on the defensive against a charge of trespassing on the 
domain of the common law. The Court of Chancery did iildeed 
establish the presumption that specific performance was the proper 
remedy on a contract to convey land, but it was only a presump- 
tion liable to be displaced;, there is no absolute right to this remedy. 
” The Court exercises a discretion . . . and directs a specific per- 
formance unless it should be what is called highly unreasonable 
to do so; ” what incidents or consequences shall be deemed highly 
unreasonable must depend on the circumstances of the particular 
case (c). 

But, in a Court which has jurisdiction to administer all reme- 
dies, what remains oLthe Chancery doctrine is that rhe Court will 
decree that remedy which appears the more just and equitable, 
subject to the settled rule (expl. to s. 12 above) that specific per- 
formance will only for special reasons be refused on a contract 
for the conveyance of immovable, or gi’anted on a conti-act for the 
transfer of movable, property. A Court of unlimited jurisdiction 
cannot, of* course, avoid, as the English Court of Chancery often 
did, deciding whether there is or is not an enforceable contract. 


(e) Lord Langdale in Wedgwood Watson v. Marston (1853 ) 4 D.M. 
V. Adams (1843) 6 Beav. at p. 60S; & G. at p. 239; 102 R.R. at p. 107. 
63 R.R. at p. 199; approved. 


S. B. A. 
S. 22. 
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S. B A. The modern rule has been thus declared: “It is clear that 
S. 22. the Court may exercise a discretion in granting or withholding a 
decree for specific performance; and in the exercise of that discre- 
tion the circumstances of the case, and the conduct of the parties 
and their respective interests under the contract, are to be 
remembered” (d). 

Our s. 22 with its sub-divisions and illustrations is really more 
like an elementary lecture than legislation. We are far from say- 
ing that an exposition of this kind was not required or at least 
useful in 1877. It must not be supposed to be exhaustive (.?). 

Wc have nothing more to add to the identification of the cases 
that furnished the illustrations except that in some of them the 
facts as reported have been purposely simplified ; others really have 
much more to do with injunctions than with specific performance," 
in several the limits of equitable jurisdiction, as they existed in 
England down to 1875, make it very difficult to say whether the 
Court really thought there was any contract at all; and Lord Jus- 
tice Knight Bruce’s judgment in Denne v. Light [clause II, 

(j)]i is one of the characteristic utterances which refresh the 
reader of De Gex, Macnaghten and Gordon’s reports with a " glad-'' 
some light of jurisprudence ” undreamt of by Coke. 

Thei'e are, of course, many agreements not assignable to any 
particular head of this section which are quite unfit, as a matter of 
plain common sense, to be specifically enforced. Such was an 
undertaking by a Hindu, as part of an attempted settlement of a 
communal controversy, to cut down a pipal tree. Consideration or 
no consideration, it is hard to see how specific performance could be 
seriously demanded (/). Where specific performance is sought 
against a subsequent purchaser who has the right of pre-emption, 
relief will be refused (p). 

JDelay. — ^Where delay not amounting to_ a bar by any statute of 
limitation is pleaded as a defence to a suit for specific performance, 
the validity of that defence must be tried upon principles substanti- 
ally equitable. "Two circumstances, always important in such 
cases, are the length of the delay and the nature of the acts done 


(rf) Oxford V. Provand (1868) 
L.R. 2P,C. 135, 151. 

(?) See Karsondas Kalidas v. 
CMtotalal Molichand (1923) 48 Bom, 
259i 77 I.C. 275; A.l.R. 1924 Bom. 
119. 

(/) Ttntr Hasoii Khan v. Deo 
narm (1929) 115 I.C. 457; A.I. 
R. 1929 All, 372. Q«, whether 
performance would twt, have been 
unlawful as tending to more 


breach of the peace ratlier than re- 
conciliation. The judgment is enliven- 
ed by a couplet, somewhat defE^jed in 
the printer’s transliteration, quoted 
without reference from the opening 
of the Gulistan . " 

(ff) Rajkishore Kuer v. Muham- 
mad Quaiyum A.l.R. 1942 Pat. 
366; 198 I.C. 890; Habibar Rahman 
V. Ah Asahar (1926) 44 Cal.L.J. 
162; A.l.R. 1926 Cal. 1237. 
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during the interval, which might affect either party, and cause a 
balance of justice or injustice in taking the one course or the other, 
so far as relates to the remedy” (h). In Erlang>er v. Nciv 
Sombrero Phosphate Co. (i), Lord Penzance said: "Delay, as it 
seems to be, has Jwo aspects. Lapse of lime may so change the,*! 
condition of the thing sold, or bring about such a state of things that 
justice cannot be done by rescinding the contract subject to any 
amount of allowances or eompensations. This is one aspect of ij 
delay. . . . But delay may also imply acquiescence. . . . It I 
conduces, I think, to clearness and to the exclusion of a certain 
vagueness which is apt to hang about this doctrine of delay as a bar 
to relief, to keep these two different aspects of it separate and dis- 
tinct when the consequences of delay come to be considered in con- 
nection with the circumstances of an individual case.” Delay, how- 
ever, should be specifically pleaded (/), and, further, if the point 
is not taken in the lower Courts, it will not be allowed to be raised 
for the first time in second appeal (k). Specific performance may 
be refused on the mound of delay even if time is not o f - 

of the contra ct (l). Where a purchaser delayed payment of the 
purchase-money of immovable property, insisting upon the insei’tion 
in the conveyance of an absolute warranty of title by the vendor to 
the property sold, it was held that as a right to such covenant was 
not shoivn, his delay of payment was not excused, and there was 
no case for decreeing specific performance fm). 

What amount of delay will constitute a bar to relief by way 
of specific performance depends on the circumstances of each. case. 
A delay of one month has never been held sufficient for this pur- 
pose («). The shortest period which 1ms been considered fatal is 
a delay of 3 months and 18 days as happened in Glassbrook v. 
Richardson (o). In the old case of Marquis of Hertford v. 
Boor Or (p), a delay of 14 months was not considered a bar to the 
plaintiff’s claim. On the other hand a delay of about 18 months (q), 
of 21 months (r),-and of three years and a half (r), was considered 


(/») Lindsay Petroleum Co, v. 
Hurd (1874) L.R. S P.C. 221, 239. 

(0 (1878) 3 Api). Cas. 1218, 
1231. 

(;) Peer Mahomed v. Mahomed 
Ebrahim (1905) 29 Bom. 234. 

(k^ Mokund Lall v. Chotay Lafl 
(1884) 10 Cal. 1061, 1069-1070. 

(0 Mohundra Nath v. Kali Pro- 
shad (1903) 30 Cal. 265. 276-278; 
Abdul Rahim v, Ma Budima A.I. 
R. 1933 Rang. 149. 

(«/) Biiidesf^ri Purshad v. Jairam 
Gir (1887) L.R. 14 I.A. 173; 9 


All. 70S. 

(«) Haradhan v. Bhagahati (1914) 
41 Cal, 852, 862 ; 23 I.C. 214. 

(o) (1874) 23 W.R. (Eng.) 51. 
(^) (1800) 5 Ves. 719. 

(g) Southcomb v. Bishop of 
Ereter (1847) 6 Hare 213; 77 R.R. 
86 . 

(r) Lord James Stuart v. The 
London and North Western Rv Co. 
(1852) 1 De G.M. & G. 721, 91 R. 
R. 272. 

(r) Eads v. Williams (1854) 4 
Dc G.M. & G. 674; 102 R.R, 326 


S<ltrA. 
S. 22. 
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,S. B. A. fatal in later cases. In an Allahabad case, a delay of 1 year and 
.S., 8 months was held fatal (<). But delays of 17 months' in one case 

and about two years in another have been excused by the Lahore 
High Court (m). It may here be noted that the period of limitation 
for a suit for specific performance is 3 years ffom the date fixed 
for the performance, or, if no such date is fixed, when the plaintiff 
has notice that performance is I'efused [Limitation Act, art. 113]' 
In England, where the contract is substantially executed, and 
the plaintiff is in possession of the property, and has the equitable 
estate, so that the object of his action .is only to acquire the legal 
estate, time either will not run at all as laches to debar the plaintiff 
from his right, or it will be looked at less narrowly by the Court (w). 
The reason is that the plaintiff has not been sleeping on his rights, 
but relying on his equitable title, without {hinking it necessary to 
have his legal right perfected. It has accordingly been held that 
where a tenant holds under a contract for a lease, pays his rent, 
and has possession of the property and the enjoyment of all the 
benefits given to him by the contract; the lapse of time will not 
operate as a bar to its performance (w). The principle of these 
decisions was , applied by the High Court- of Calcutta in 1875. 
Certain shares in a company were allotted to one Seedat in 1860 
on the understanding that on payment by the plaintiff to Seedat of 
the price thereof, Seedat should transfer them to the plaintiff’s name. 
The plaintiff paid the price of the shares and received dividends 
from Seedat in respect of the said shares. After Scedat’s death 
which took place in 1870, the plaintiff called upon his executor to 
transfer the shares to his name, but the executor refused. IJpon 
these facts it was held in a suit by the plaintiff against the executor 
that the plaintiff was entitled to a decree for specific performance, 
. and the executor was directed to transfer the shares to the plaintiff’s 
name (jtr). 

Case I.: Unfair advantage. — ^Where the parties are iiot on 
equal terras, as where the defendant in entering into the contract is 
influenced by the idea that by doing so he would get rid of a criminal 
charge brought against him by the plaintiff, and the terms of the 
contract are such that a man would not agree to them unless under 
some pressure of circumstances, the Court should refuse specific 
performance (y). It is otherwise, however, where there is no such 

(where the contract was for a lease 604. 

oE a coal mine) , (w) Clarke v. Moore (1844) 1 J. 

(0 Navoah Begam y. Greet (1905) & L. 723 ; 68 R.R. 368; Sharb v. 

27 All. 678. Milligan (18S6) 22 Beav. 606; Shepr 

(») Jangal Singh v. Ghulam heard v. Walker (1875) L.R. 20 
Mahomed (1922) 3 Lah. 376 ; 67 I. Eq. 659. 

C. 700-. A.l.R. 1922 Lah. 461; (.r)- Ahmed v, Adjein (1876) 2 

Allahditta v. .Jamna .Das 117 I.C. Cal. 323. 

225; A.l.R. 1929 Lah. 679. (y) CalUanji v. NarA (1895) 19 

(w) Par Lord Redesdale in Crof- Bom. 764, 769. 
tm V, Ormsh'g, 2 Sell. & Lef. 5^, 



THE SPECIFIC BELIEF ACT^ 1877. 


703 


inequality between the parties (f). The mere fact that the terras S. R. A. 
of a bargain are onerous will not amount to " unfair advantage ” Ss. 22, 23. 
within the first branch of this section in the absence of evidence of 
fraud or misrepresentation- (a). But we shall find under s. 28 that 
the present section does not exhaust the subject. Authorities on 
s. 12 of the Conti'act Act obviously may be applicable here (b). 

Case II.; Hardship on the defendant. — “The question of 
the hardship of a contract is generally to be judged of at the time at 
which it is entered into; if it be then fair and just and not produc- 
tive of hardship, it will be immaterial that it may be by the force of 
subsequent circumstances or change of events have become less bene- 
ficial to one party except where these subsequent events have been 
in some way due to the party who seeks performance of the 
contract” (c). * 

" This clause clearly contemplates a case in which the vendor 
has entered into a contract without full loiowledge of the circum- 
stances. Instances of cases may be found in the books, where it 
has been held that mere improvidence or inadequacy is no hardship 
within the meaning of the rule, but that the bargain must be so 
hard as to be unconscionable, so that its actual performance would 
in the circumstances be inequitable. But where the hardship has 
been brought upon the defendant by himself, the Court will not 
consider that as a circumstance in favour of the refusal of specific 
performance ” (d). 

“ Provision for payment by vendor of a specified sum on 
breach.” — ^The mere fact that a contract for sale of land contains 
a dause whereby the vendor agrees in case of breach to return the 
earnest money and to pay also a specified sum as damages does not 
entitle the purchaser to specific performance (e). 

(d) For whom contracts may be specifically enforced. 

St 3. Except .as otherwise pro- 
Wiio may obtain vided by this Chapter, the specific per- 
specific performance, formaiice of a contract may be obtained 
by— 


(s) Shib Lai v. The Collector of 
Bareilly (1894) 16 All. 423, 433. 

(а) Davis v. Mamg Shwe Go 
(1911) L.R. 38 I.A.-ISS; 11 I.C. 
801. 

(б) B.g,, Ram Sundar Saha v. 
Raj Kwmr Sen Chowdhury SS Cal. 
28S: 104 I.C. S27: A.I.R. 1927 Cal. 
889. 

(c) Fry, § 418; (1894) 16 All. 423, 
43S, supra. “Hardship on the de- 
fepdant ” means some collateral 
hardship and #ot merely, e.g., the 
diminution of the purchase money: 


Pichai Moiideen v. Chaturbhuja A. 
I.R. 1933 Mad. 736 ; 6S Mad.L.J. 
491; 14SI.C. 1023. 

(d) Haradhan v. Bhagabati 
(1914) 41 Cal. 8S2, 863 ; 23 I.C. 
214; Rami Reddi v. Pattabhrami 
A.I.R. 1937 Mad. 124; 71 M.L.J. 
S99; 169 I.C. 12; Jadu Nath v. 
Chandra Bhushan A.I.R. 1932 Cal. 
493; 36 C.W.N. 28S; 138 I.C. 498. 

(e) Sadiq, Hussain v. Anup Shigh 
(1923) 4 Lah. 327; 76 I.C. 91; A.I. 
R. 1924 Lah. ISl. 
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(a) any party thereto; 

(b) the representative in interest, or the principal, 
of any jiarty thereto : provided that, where the 
learning, skill, solvency or aiiy personal qua- 
lity (/) of such party is a material ingredi- 
ent in the contract, or where the contract pro- 
vides that his interest shall not be assigned, 
his representative in interest or his principal 
shall not be entitled to specific performance 
of the contract, unless where his part thereof 
has already been performed : 

(c) where the contract is a settlement on mar- 
riage, or a compromise of doubtful rights bet- 
ween members of the same family, any per- 
son beneficially entitled thereunder ; 

(d) where the contract has been entered into by 
a tenant for life in due exercise of a power, 
the remainder man; 

(e) a reversioner in possession, where the agree- 
ment is a covenant entered into with his pre- 
decessor in title and the reversioner is entitled 
to the benefit of such covenant ; 

(f) a reversioner in remainder, where the agree- 
ment is such a covenant, and the reversioner 
is entitled to the benefit thereof and will sustain 
material injury by reason of its bi'each ; 

(g) when a public company has entered into a con- 
tract and subsequently becomes amalgamated 
with another public company, the new com- 
pany which arises out of the amalgamation; 

(h) when the promoters of a public company have, 
before its incorporation, entered into a con- 
tract for the purposes of the company, and 
•such contract is warranted by the terms of 
incorporation, the company. 

Nature of sect. 23. — This section is really an enumeration of 
the kinds of parties, besides the actual contractors, who are entitled 
to sue on a contract. It involves no principle peculiar to the remedy 


(/) See Tiote on s. 21 (b), above. 
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of specific performance. On one or two points it is more definite B. B. A. 
than the corresponding English authorities, and therefore it seems |3. 2S. 
to us that citation of thodb authorities would not be useful. We 
agree with Whitley Stokes that no reason appears why sub-s. (c) 
should not have extended to all compromises of doubtful claims. 

As to the validifjr of compromises in general, see under s. 25 of the 
Contract Act, above. It may be observed by way of caution that 
the enforcement of restrictive covenants by way of injunction does 
not come within this section. 

Clause (a) : Party to the contract. — ^Where there is a joint 
•contract all must join in suing on the contract. Specific perfor-t 
mance cannot be granted to some only of several purchasers, if| 

•others refuse to join in the suit (g). 

Clause (b) : Representative in interest. — ^Where A. agreed 
to grant a lease to B. of a property which was at the dale of the 
agreement in the possession of mortgagees, and B. agreed to undergo 
all the labour necessary for the conduct of a suit for redemption 
which was then pending and to pay all the expenses of the litigation, 
and the rent was to commence from the date on which possession 
was recovered from the mortgagees, it was held that the personal 
quality of B. was a material ingredient in the contract, and that his 
heir was not entitled to specific performance against A. (h). The 
right to obtain a reconveyance from a vendee or his heirs is ordi- 
narily assignable even to a stranger, but the deciding factor is the 
intention of the parties (i). 

Clause (c) : — S. 23 (c) is one of the exceptions to the English 
■Common Law rule that only a party to a contract can sue on it (/). 

Clause (h) ; — Contract with promoters of a company. — A 
■contract by a person with the promoters of a company to take -a 
certain number of shares of the company when formed is nob a 
" contract for the purposes of the company ’’ within tlie meaning 
of this clause, and allotment of shares to such a person by the com- 


(s) Safiwr Rahvian v. Maka- 
raiimnnessa Bibi (1897) 24 Cal. 
832; Krislwamachari v. Gangamrmt 
(1882) S Mad. 29 : 24 Cal. 832 lias 
been dissented from in Jagdeosmgh 
V. Bisanibar (1938) Ns^. 41; 171 
I.C. 654; A.I.R. 1937 Nag. 186, 
■where i^was held that where a co- 
cotitractor refused to join as plain- 
tiff, he should be made a defen- 
dant; it was enough if all the par- 
ties to a contract were before the 
Court. 

(/i) Mohendra Nath v. Kali Pro- 
shad (1903) 30 Cal. 265, 275-276. 
As to "personal quality,” sec also 
89 


Vithoba v. Madlvw (1918) 42 Bom. 
344, at p. 350; 46 I.C. 734. An 
option to repurchase property is 
prima facie assignable, though it 
may be so worded as to show that 
it was to be personal to the grantee 
and not assignable: Vishweskwar v. 
Durgoppa (1940) Bom. 674; 42 
Bom.L.R. 653; 191 I.C. 139; A. 
I.R.. 1940 Bom. 339. 

(i) Harkismidas v. Bai Dhanoo 
A.I.R. 1934 Bom. 171; 15l I.C. 
536. 

(/) lanaki Bala v. Maheswar 
Das (1942) 21 Pat. 377; A.I.R. 
1942 Pat. 460 ; 201 I.C. 660, 
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S: R. A. nothing is done by him amounting to an acceptance of the 

;Sa. US 24, allotment, will not make him a shareholder or entitle the company 
^ to sue him for the unpaid calls on tliose shares (k). The suit, more- 
over, in such a case is not one for specific performance. See s. 27, 
cl. (e), as to the company’s liability to be sued. In England the 
company''s right to sue in such cases is said to be* deduced, on_the 
piinciple of mutuality, from its liability (/). 

(e) For whom Contracts cannot be specifically enforced, 

24. Specific performance of a 
Personal bars to contract cannot be enforced in favour 
the relief. ^ person — ' 

(a) who could not recover compensation for its 
breach; 

' (b) who has become incapable of performing, or 

violates, any essential term of the contract 
that on his part remains to be performed (w) ; 

(c) who has already chosen his remedy and ob- 
tained satisfaction for the alleged breach of 
contract; or 

(d) who, previously to the contract, had notice that 
a settlement of the subject-matter thereof 

, (though not founded on any valuable conside- 

ration) had been made and was then in 
force. 

Illustrations. 
to clause (a) — 

A., in the character of agent for B., enters into an agreement with C. 
to buy C.’s house. A. is in reality acting not as agent for B. but on. his 
own account. A. cannot enforce specific perforfnance of this contract. 
[Seel.C.A,, s. 236, above.} 

to clause (b) — 

A. contracts to sell B, a house and to' become tenant thereof for a 
term of fourteen years from the date of the sale at a specified yearly rent. 
A. becomes insolvent. Neither he nor his assignee can enforce specific per- 
formance of the contract. 

[The insolvency need not have been judicially established, but there 
must be such proof of general insolvency as the Court can act on: Neale 
y.Mackemte (1837) 1 Keen, 474; 44 R.B.. 105.] w 

(fc) Imperial Ice Manufacturing 1927 Oudh 12; but ^lie case really 

‘ Co. V. Munchershaw (1889) 13 fell under s. 54 of the Contract Act, 

Bom. 41S. which see above. The rights of an 

tl) Fry,.Sp. Petf. § 251. aggrieved party under that section 

, Tlw) Referred to in Sanwaley are, of course, not affected by the 
Prasad v, Sheo Sarup (1926) 2 present clause. 

Luck. 279 ; 98 I.C, 770; A.I.R. 
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A. contracts to sell B. a house and garden in which there arc ornn- g. JJ. 
mental trees, a material eleiitent in the value of the property as a residence. 24. 

A, , witliout B.’s consent, IJells the trees. A. cannot enforce specific 
performance of the contract. 

A., holding land^under a contract with B. for a lease, commits waste, 
or treats the land in an unhusbandlike manner. A. cannot enforce specific 
performance of the contract. 

A. contracts to let, and B. contracts to take, an unfinished houiie, B. 
contracting to finish the* house and the lease to contain covenants on the 
part of A. to keep the house in repair. B. finishes the house in a very 
defective mimner: he cannot enforce the contract specifically, though A. and 

B. may sue each other for cpmpensation for breach of it. 

[Tildesley v. Clarkson (1862) 30 Beav. 410; 132 R.R. 334; no disput- 
able law, a case purely on facts; one fails to see why it was reported.] ' 

« 

to clause (c) — 

A. contnicts to let, and B. contracts to take, a house for a specified 
term at a specified rent. B. refuses to perform the contract. A. thereupon 
sues for, and obtains, compensation for the breach. A. cannot obtain specific 
performance of the contract («) ■ 


Matters of defence. — ^Nole thal, whereas s. 23 deals with 
general rules of procedure or title to sue, the sections from 24 to 26 
inclusive declare special grounds* of defence founded on the plain- 
tiff’s conduct. "The conduct gf the party applying for relief is 
always an important element for consideration” (o). 

If, in the illustration to clause ('b) as to the ill-finished 
house (fi), the lessee had entered and occupied before the lessor’s 
work was done, it would be a question for the Court whether in all 
the circumstances his occupation implied such acquiescence in the 
lessor’s performance of the contract as to debar him from finally 
refusing to perform it on his part (g). Such circumstances as 
continued protest and payment of rent under protest will exclude 
any presumption of acquiescence. 

For an example of the same kind of case being set up without 
success, the lessee having nothing better to show than “ querulous 
letters, not unusual in building contracts,” see Oxford v. 
Provand (r). 

Clause (d) is founded on a state of English law which has now 
been altered by legislation; see under tlie following section. 


(n) Jn Whitley Stokes’ Anglo- 
Indian Codes a reference is here 
given by some mistake to a case 
which has nSthing to do with the 
subject. 

(o) Lamars v. Dixon (1873) L. 
R. 6 H.L. 414, 423. 

(/>) The lettets designating the 
lessor and lessee have gone wrong in 


the printed text of the Act; the 
lessor was to finish the house and 
the lessee to keep it in repair dur- 
ing his occupation. 

(g) Lamare v. Dixon, supra. 

(r) (1868) L.R. 2 P.C. 135 
(from the British settlement at 
Shanghai) . 
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S. R. A. 
S. 25. 


2 S . A contract for the sale or letting of property, 
Contracts to sell whether inoveable or immoveable, can- 
pioperty by one who specifically enforced in favour 

has no title or who . , . 

IS ti voluntary settler. 0^ ct VCIKiOr 01 ICSSOl 

(a) who, knowing himself not to have any title to 
the property, has contracted to sell or lei the 
same ; 

(b) who, though he entered into the contract be- 
lieving that he had a 'good title to the pro- 
perty cannot, at the time fixed by the parties 
or by the Court for the completion of the sale 
or letting,' give the purchaser or lessee a title 
free from reasonable doubt; 

(c) who, previous to entering into the contract 
has made a settlement (though not founded 
on any valuable consideration) of the sub- 
ject matter of the contract. 

Ilhisiralions . 

(a) A., without C.'s autliority, contracts to sell to B. ivn estate which 
A. knows to belong to C. A. cannot enforce specific pertormance ot this 
contract, even Ihougli C. is ’willing to confirm it. 

(b) A. bequeaths his land to trustees, declaiing that they may sell U 

with' the consent in writing of B. B. gives a general prospective assent in 
writing to iuiy sale which the trustees may make. The trustees then enter 
into a contract with C. to sell him the land, C. refuses to carry out the 

contract. The trustees cannot specifically enforce this contract, as, in the 

absence of B.’s consent to tlie particular sale to C., the title which they can 
give C. is, as the law stands, not free from reasonable doubt (j) . 

(c) A., being in possession of certain land, contracts to sell it to Z. 

On enquiry it turns out that A, claims the land as heir of B., who left the 

country several years before, and is generally believed to be dead, but of 
whose death tliere is no sufficient proof. A. cannot compel Z. specifically 
to perform the contract (<). 

(d) A., out of natural love and affection, makes a .settlement of ceitain 
property on his brothers and their issue, and afterwards enters into a con- 
tract to sell the property to a stranger, A. cannot enforce specific per- 
formance of this contract so as to override the settlement and thus prejudice 
the interests of the persons claiming under it. 

Varieties of bad title. — ^The wording of datise (a) is not 
wholly clear. iCnovnng oneself not to have any title must be*^ some- 
thing more than being aware of some defect in the titl^: how much 
more? Does it include only the extreme case of a man contracting 


W •pare appears to be no (/) Obviously A. has not made 
autnorlfy for holdup such a general out his title. ^ 
consent in advance to be good. 
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for the sale of properly to which he has no present claim, on the 8. E. A. 
mere chance of being able to acquire it? or does it cover the case S. 26. 
of an imperfect title vitiated by some material defect which the 
vendor knows he has no means of making good ? The English rule 
is that it is enough for a vendor suing for performance to be in a 
position to make a good title when he brings his action ; but this does 
not justify wilful concealment of defects from the purchaser (u). 

Such concealment is bf course fraud; moreover there is in every 
contract for sale of immovable property a duly to disclose material 
facts which is more stringently laid down,. if anything, by Indian 
legislation than by English 'decisions (v). 

A seller may and often does complete his title by procuring the 
concurrence of necessai’y parties; but it is another matter to offer 
the buyer a conveyance wholly proceeding from a party from whom 
he did not agree to buy. The Qjurt will not compel a buyer to 
accept such a conveyance, for it would be forcing a new contract on 
him; it is one thing to join a mortgagee or the like in the vendor’s 
conveyance, another thing to substitute a new vendor (zv). 

A seemingly doubtful point is whether this clause applies in the 
event of the buyer electing to affirm the contract with full know- 
ledge of the facts, and afterwards refusing performance for some 
other reason. 

It must be remembered that in England, owing to the compli- 
cations of land law and tenure, almost all sales of real estate are 
subject to special conditions limiting the objections that may be 
taken by the pijrchaser and the time within which they roust be 
taken. Very few English vendors can be advised to believe that 
they have a good title in the sense of having a " marketable ” title 
which a purchaser can be compelled to accept without conditions. 

Minor defects, on the other hand, mostly cure themselves by lapse 
of time. In practice it is found that, where there is no reason to 
suspect any really fatal defect, pretty stringent conditions can be 
imposed without any sensible prejudice to the sale. 

As to cases where the original acceptance of the contract is 
expressed to be subject to approval of the title on the buyer’s part, 
see notes on I.C.A., s. 7, under "certainty of acceptance”, above. 

“ A doubtful title.” — Clause (b) follows English law as it was 
understood when the Act was passed: the principle being that it is 
not reasonable to compel a purchaser to fulfil his contract when the 
title is open to so much and such plausible objection that, even 
though on full argument it might turn out to be good, to buy such a 
% 

(u) ‘^Adams v. Broke (1842) 1 Y Contract (1890) 44 Ch.D. 218; De 

& C.C.C. 627; S7 R.R. 480. Sousa v. Daphtary (1923) 2S Bom. 

(v) Transfer^ of Property Act, L.R. 610; 87 I.C. 230; A.I.R. 1924 

s. 55. Bom. 252, 

(w) Bryant and Barningham’s 
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S. E. A. title would be to risk buying a lawsuit. " The Court will not force 
S. 26. a doubtful title on a purchaser” was the common way of stating 
the rule. At this day, where a title depends on a really hard que.s- 
tion of construction which the Court can determine in another 
appropriate form of procedure, a suit for specific performance is 
not the right way to raise it, and the vendor will probably lose his 
costs even if in one way or another he turns out to be in the right 
on the point in question (at). But the older general rule has now 
become the exception. “ It is the duty of the Court, unless in very 
exceptional circumstaiic.es, to decide the rights between the vendor 
and the purchaser, even though a third ’person not a party to the 
action will not be bound by the decision” (y). Indeed a like 
opinion had been expressed iq.the Court of Appeal at a much earlier 
date (js). After all, every title produced by a vendor must be good 
or bad, in the sense that it must satisfy or fail to satisfy the condi- 
tions of the vendor’s contract (a). Why should the Court decline 
to make up its mind? There would be no answer to this criticism 
under a system of officially authenticated title. In England, how- 
ever, some titles may be and are doubtful to tlie point of appearing 
good to some very learned persons and bad to others. The promi- 
nence of the rule in English doctrine is accounted for partly by this 
peculiarity of English real property law and partly by the anxiety 
of Chancery judges, down to ffie middle of the nineteenth century 
or later, not to decide a point of common law if they could help it. 


There has been considerable discussion as to the kind and 


amount of objections that will make a title too doubtful to be forced 
on a purchaser. Obviously no complete definitiifei is possible. It 
might have conduced to clearness if it had always been remembered 
that, apart from statutory provisions which in England are com- 
pulsory only to a very limited extent, and between the extreme cases 
of practically immemorial continuity in a regular succession and 
bare-faced pretence of ownership by an impostor not having even a 
possessory title, there is no such thing as an absolutely good or bad 
title. A vendor seeking specific performance is bound to prove his 
title, subject to such admissions, waivers of inquiry, and acceptance 
of less than strict proof as the purchaser has agreed to by the terms 
of,the contract. If the proof does not come up to that mark, the 
title is. as between the parties, not doubtful but bad. Such is the 
, case, for example, when the vendor was formerly a trustee for sale 
•of the property he is now dealing with and bought it for himself, and 


(sr) Nichol's and Von JoeSs Con- 
tract [19101 1 Ch. 43, C.A. 

(ji) SnAth V. Colhowne [1914] 2 
Ch. 533, S41, per Lord Cozens- 
Hardy M.R. 

(«) Jb., at pp. 544, 545. 

(o) The decree made at the trial 
•of a specific performance suit is 


r 

conclusive us to the terms of the con- 
tract, and evidence tfiat the pur- 
chaser -was aware of a material de- 
fect is not admissible in an Ihquiry < 
as to title following the decree ; 
McGrory v. Alderdale Estate Co. 
[1918] A.C. 503. 
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fails to produce any sufficient evidence that he did so with the 
Icnowledge and consent of the beneficiaries; and the nalvire of the 
case is not altered if the judgment employs old-fashioned phrases 
and says, " it would be inequitable to force such a title as this upon ” 
the purchaser (6). . ^ 

From this point of view there cannot be any large proportion 
of cases in which the Court is of opinion that the vendor has satisfied 
the burden of proof, ^d yet thinks that a judicial pronouncement 
of that opinion would still leave the buyer exposed to such risk of 
adverse claims, or of difficulties if he is hereafter minded to become 
a seller, as a prudent buyer cannot reasonably be expected to under- 
take. In common practice judicial approval of a title is accepted 
as sufficient even when,the question decided was of admitted diffi- 
culty (c). Thqfe are exceptional cases however in which the Court 
may really feel doubtful; a judge of first instance, in presence of 
unreconciled differences or ambiguities in the dicta of an appellate 
Court, is in that position, " The Court must feel such confidence 
in its own opinion as to be satisfied that another Court would not 
adopt another conclusion” (d). Therefore the existence of appa- 
rently conflicting decision has been regarded as a sufficient ground 
of doubt even in the Court of Appeal (e). It has happened in the 
case of a title dependent not on any general principle of law, but on 
the construction of a particular wiU, that a very learned judge 
expressed his own opinion in favour of the title and yet thought 
the question >too doubtful to' justify him in decreeing specific per- 
formance, but eighteen years later another judge, with a contract 
• for sale of property under the very same title before him, a^eed 
with his predecessor’s opinion, regi-etted his decision as overcautious, 
and held that there was no sufficient req,son for refusing specific 
performance (/). It is possible that both decided rightly. 

In modern English practice difference of judicial opinions, or a 
reasonable apprehension thereof, seems to be the only accepted 
ground for the kind of doubt now in question (g). Apparently 
there is nothing to prevent Indian judges from taking the same line. 

When clause (a) was enacted, a conveyance without valuable 
consideration was by the law of England voidable at the suit of a 


(6) Willianu v. Scott [1900] A. 
C. 499, 508. 

(c) One of the learned authors 
had occasion to be acquainted (not 
profe&ionally) with a case where 
a purchaser was ill-advised enough 
to dispute ‘a decision of Sir G.' 
Jessel’s on which the title rested. 
Chitty J. followed that decision 
without hesitation. 

(d) Chitty Thackwray and 
Young’s Contract (1888) 40 Ch.D. 


34, 39 (the question was on the con- 
struction of a provision in a Railway 
Company’s Act as to superfluous 
lands) . 

(e) Palmer v. Locke (1881) 18 
Ch.D. 281. 

(/) Pyrke V. Waddingham [1852] 
10 Hare 1; 90 R.R, 243; Mullings 
V. Trinder (1870) L.R. 10 Eq. 449. 

(p) See Fry on Specific Perfor- 
mance, § 890. 


S. R. A. 

S. '26. 
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S. E. A', supervening purchaser for value, even with notice, under a sixteenth 
S, 25. century statute as construed by the Courts; but now it cannot be 
so defeated (ft) . 

Illustrations (b) and (c) are illustrations of clause (b). The 
following. are additional illustrations ; — 

(1) N. mortgages his property to V. in 1880. N. and V. sell 
tlie property in 1882 to C., but the sale-deed, is not registered. N. 
dies in 1883 leaving a will of which V. is the executor. In 188S C. 
sells the property to H. V., who has not obtained probate of N.’s 
will, joins in the sale both in his own right and as executor of N. 
In 1888 H. agrees to sell the property to M. H. cannot specifically 
enforce this contract, as the sale-deed of 1882 not having been 
registered, the equity of redemption remained in N. up to the time 
of his death. On his death it passed to his executot V., but V. not 
having obtained probate of N.’s will,- he could not make a valid 
transfer of the equity of redemption though he joined in the sale to- 
H. N.’s heir could therefore sue the person in possession for 
redemption, add the title cannot therefore be said to be free from 

, reasonable doubt: Haji Mahomed Mitha v. Musaji Bsaji (1891) 

15 Bom. 657. 

(2) M. agrees to sell his property to S. in 1913. One of the 
terms of the agreement is that M. shall deduce " a marketable title 
to the property free from all reasonable doubts.” In the course of 
the investigation of title it transpires that one of M.'s predecessors 
in title had in 1892 mortgaged the property to D; and G. This 
mortgage was effected by a deposit of the title-deeds of the property 
(one of which M. failed to produce), and by a memorandum of 
diarge duly re^stered. There was no reconveyance from D. and 
G., but a release executed by G. along whereby after reciting that 
D. had died leaving G. as his sole heir, and that the mortgage debt 
had been paid off by the mortgagor to G., G, released the property 
from the mortgage. There is no evidence to show that at the date 
of the release G. was the sole heir of D. This is not a title free 
from reasonable doubt, for .if at the date of the release there was 
another heir of D., neither the release nor the recitals therein being 
binding on him, he could seek to enforce (be mortgage. Nor can 
it be said that his right to do so was barred by limitation, for 
assuming the period of limitation to be 12 years only under art. 132 
of the Limitation Act, it is perfectly possible* that there have been 
payments on’ account of the principal or interest secured by, the - 
equitable charge which would preclude the operation of the statute : 
Shrim/asdas v. Meherbai (1916) 44 I. A. 36; 41 Bom. 300 ; 39 
I. C, 627. [There is no distinction between the expression 
” title free from reasonable doubt " as used in this section and the 

W Voluntary Conveyances Ac^ Law of Properts* Ac't. 1925, s. 172) . 
1893, 56 ^ 57 Vkt. c. 21 fsec now 
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expression " marketable title free from all reasonable doubts “ S. B. A. 
used in the agreement iri this case : Hafi Oosnia}i v. Haroon Saleh Ss. 26, 26 
Mahomed (1922) 47 Bom. 369 ; 68 I.C. 862; A.I.R. 1923 Bom. 

148; Krishnaji v. Ram Chandra A.I.R. 1932 Bom. 51; 33 Rom. 

L.R. 1377; 135 h.C. 417 (where the English authorities are dis- 
cussed) ; Low & Co. V. Tyoti Pershad (1931) 58 l.A. 392; 33 Bom. 

L.R. 1544; 135 I.C. 632; A.I.R. 1931 P.C. 299.] 

Such title as the vendor has. — ^The condition that the pur-^ 
chaser shall take such title as the vendor has, imports that the vendor I 
has some title, however defective it may be. Hence if the vendor has I 
no title at all, as where th& vendor is a mortgagee and the mortgage \ 
is executed by-que who was not the owner of the property, the vendor 
is not entifled to specific’performance (i). 

And where a vendor agrees to sell “ both my bungalows described 
above, including the sites and buildings together with the compounds, , 
out-houses, etc.,” he agrees to sell not a mere revocable license to 
occupy the land, but the land itself; and the purchaser, therefore, 
unless he knew what the real tenure of the land was, cannot be 
compelled to accept a precarious title (/) . 

(f) For whom Conimets cannoi be specifically enforced, 
exec pi with a Variation. 

26 . Where .a plaintiff seeks specific performance 
Nou-enfoicein e n t ^ Contract in writing, to which the 
except with varia- defendant sets tip a Variation, the plaiii- 
tiff cannot obtain the performance 
.sought, except with the variah'on so set up, in the follow- 
ing cases (namely): — 

(a) where by fraud or mistake of fact the con- 
tract of which performance is sought is in 
terms different from that which the defend- 
ant supposed it to be when he entered into it ; 

(b) where by fraud, mistake of fact, or surprise 
the defendant entered into the contract under 
a reasonable misapprehension as to its effect 
as between himself and the plaintiff; 

(c) where the defendant, knowing the terms of the 
• contract and understanding its effect, has en- 
tered into it relying upon some misrepresen- 
tation by the plaintiff, or upon some stipuJar 

(0 Motivahoo v. Vinayak (1888) B.] ; Shrvram v. Bat (1902) 26 Bom. 

12 Bom. 1. 519; Gmigadhar v. Kasimih (1872) 

(;') Ibrahimhnai v. Fletcher 9 Beng.L.R. 128. 

(1897) 21 Bom. 827, 857-858 [F. 

90 



S. B. A. 
S. 26. 


714 THE SPECIFIC RELIEF ACT, 1877. 

tion on the plainti'ff’s part, which adds to the 
contract, but which he refuses to fulfil; 

. (cl) where the object of the parties was to produce 
a certain legal result, which the contract as 
framed is not calculated to produce ; 

(e) where the parties have, subsequently to the 
execution of the contract. Contracted to vary 
it. 


Illustrations. «. 

(a) A., B. and C. sign a writing by which they purport to contract 
each to enter into a bond to D. for Rs. 1,000. Ip a suit by D., to make A., 
B. and C. separately liable each to the extent of Rs. 1,000, the/ prove that 
the word "each” was inserted by mistake; that the intention was that they 
should give a joint bond for Rs. 1,000. D. can obtain the performance 
sought only with the variation thus set up, 

[Gordon, v. Hertford (1817) 2 Madd. 106; 17 R.R. 19S.1 

(b) A. sues B. to compel specific performance of a contract in writing 
to buy a dwelling-house. B. proves that he assumed that the contract 
included an adjoining yard, and the contract was so framed as to leave it 
doubtful whether the yard was so included or not. The Court will reftisc 
to enforce the contract, except with the variation set up by B. 

[Cp, Demy V. Hancock (1870) L.R. 6 Ch. 1, where the plan furnished 
by the seller was misleading.] 

(c) A. contracts in writing to let to B. a wharf, together with a strip 

of A.'s land delineated in a map. Before signing the contract, B. proposed 
orally that he should be at liberty to subst^ute for the strip mentioned in 
the rtmtnict another strip of A.’s land of the same dimensions, and to thi.s 
A. expressly assented. B. then signed the written contract. A. cannot 
obtmn specific performance of the written contract, except with the variation 
set up by B. " 

[Clarke v. Grant (1807) 14 Ves. 519; 9 R.R. 336.] 

(d) A. and B, enter into negotiations for the purpose of securing land 
for B. for his life, with remainder to his issue. They execute a contract, 
the terms of which are found to confer an absolute ownership on B. The 
contract so framed cannot be specifically enforced. 

[As the case is stated, there is no contract at all.] 

(e) A. contracts in writing to let a house to B., for ;i certain term, at 
the rent of Rs. 100 per month, pulling it first into tenantable repair. The 
house turns out to be not worth repairing, so, with B.’s consent. A, pulls 
it down and erects a new house in its place : B , contracting orally to pay 
rent at Rs, 120 per mensem. B. then sues to enforce specific performance 
of the contract in writing. He cannot enforce it except with the variations 
made by the subsequent oral contract. 

IThis would be so in England, but only on the ground that K.. has 
acted and incurred expense on the faith of the variation, as explained in 

Price V. Dyer (1810) 17 Ves. 356, 364; 11 R.R. 102, 106.] <f 
% 

Clauses (a), (b) and (c). — ^These have been taken verbatim 
from Mr. Dart’s book on Vendors and Purchasers, ed., p. 1039. 
See now 8th cd. pp. 900-1 
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Clause (e) : Variation of contract. — In a Calcutta ca.se (fe) g r 
■R. by a writing agreed to sell his property to C. on " certain concli- gg, 26, 27. 
tions agreed upon.” C. sued B. for specific performance. 11. 
alleged that the said conditions were arranged orally, one of them 
being that upon execution of the conveyance C. should execute a 
lease to B. of the property for three years. Wilson J. held that 
oral evidence of the arrangement was not admissible having regard 
to the provisions of s. 92 of the Evidence Act. On appeal it was 
held by Garth C.J. and Pontifex J. that such evidence was admis- 
sible ; and rightly, for s. 92 of the Evidence Act does not affect the 
possibility of the original and only agreement being partly in writing 
and partly not. But Garth C.J. said: “T quite agree with my 
brother Pontifex that s, 26 of the Specific Relief Act is intended to 
provide for just such a case as the present.” It is submitted, with 
respect, that cl. (e) of the present section is not to the purpose. The 
clause refers to variations subsequent to the execution of the con- 
tract, while in the case before the Court no such variation was 
alleged. The agreement showed on the face of it that besides the 
terms set forth in it, there were other terms already agreed upon 
between the parties. 


Where section does not apply. — A.., who is B.’s guardian, 
agrees to sell to C. certain properly belonging to B. for Rs. 763, sub- 
ject to the leave of the Court. The sale is sanctioned by the Count not 
for Rs. 763, but for Rs. 800. C. is not entitled to a transfer of the 
property on pa)nnent of Rs. 763, foj though the sale is sanctioned 
by the Court, it is sanctioned for Rs, 800. S. 26 does not apply to 
such a case (1). 

(g) Agmnst vdhom Contracts nmy hp specifically enforced. 


Relief against par- 
ties and peT^ons 
claiming under them 
hy subsequent title. 


Except as otherwise pro- 
vided by this Chapter, specific per- 
formance of a contract may be en- 
forced against — 


(a) either party thereto; 

(b) any other person claiming under him (m) by a 
title arising subsequently to the contract, ex- 


(k) Cutts V. Brown (1881) 6 Cal 
328. 

(/) Narain v. .lukhoy (1886) 12 
Cal. 152. ^ 

(ju) This, of course, includes 
legal representatives. The Rangoon 
High Court had to reverse a judg- 
ment to tlie contrary in U Dim Htaw 
V, Maung Aw* (1929) 7 Rang. 423; 
120 I.C. 240; \.I,R. 1920 Rang. 


274. Equally, of course, the excep- 
tion has no phice where the suppos- 
ed "original contract” was a regis- 
tered assurance of property, and 
there is really no question at all of 
specific perfornnmee : Punjab Bank- 
ing Co. V. Muhammad Hassan 
Khan, 6 Lah. 344 ; 89 I.C. 615; A. 
I.R. 1925 Lali. 542. 
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ccpt a transferee for value who has paid his 
money in good faith .and without notice of the 
original contract (n) ; 

(c) any person claiming under a title which, though 
prior to the contract and known to the plain- 
tiff, might have been displaced by the defend- 
ant; 

(d) when a public company has entered into a 
contract and subsequently becomes amalga- 
mated with another public company, the new 
company which arises out of the amalgama' 
tion ; . 

(c) when the promoters of a public company 
have, before its incorporation, entered into a 
contract, the company: provided that the com- 
pany has ratified and adopted the contract and 
the contract is warranted by the terms of the 
incorporation. 

Illustrations— 
to clause (b) — 

A. contracts to coiivej- certain land to B. by a particular day. A. dies, 
intestate before that day without having conveyed the land. B. may compel 
A. 's heir or other representative in interest to perform the contract 
specifically. 

A. contracts to sell certain lands to B. for Ks. 5,000. A. afterwards 
conveys the land for Rs., 6,000 to C., who has notice of the original 
contract. B. may enforce specific performance of the contract as against C. 

[Potter V. Sanders (1846) 6 Ha. 1; 77R.R. 1.] 

A. contracts to sell land to B. for Rs. 5,000. B. takes possession of 
the_ land. Afterwards A. sells it to C. for Rs. 6,000. C, makes no 
inquiry of B. relating to his interest in the land. B.’s possession is sufficient 
to affect C. with notice of his interest, and he may enforce specific perfor- 
mance of the contract agrainst C. 

[Daniels v. Davidson (1809) 16 Vcs. 249; 17 Ves. 433; 10 R.R. 171. J 

A, contracts, in consideration of Rs. 1,000, to bequeath certain of his 
lands to B. Immediately after the contract A, dies intestate, tmd C. takes 
out administration to his estate. B, may enforce specific performance of 
the contract against C. 

A. contracts to sell certain land to B. Before the completion of the 
contract, A. becomes a lunatic and C. is appointed his committee. may 
specifically enforce the contract against C. 


(«) This provision appears to subsequent purchaser with notice 
have been strangely overlooked by is sued, is to direct him to convey 
ffie lower court in Nasir Khan v. to the plaintiff: Gaurishankar v. 

CjMnd, 25 All.L.J. 294; 100 Ibrahm Ati, 116 I.C. 70; A.I.R. 
^C, 595; A.I.R. 1927 All. 357. 1929 Nag. 298 (mainly on questions 

Ihe proper form, of order, where a of limitation). 
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to clause (c> — S R J 

A., the tenant for life 61 an estate, with rcmainfler to H., in due exercise g gy 

of a power conferred by the .settlement under wdiich he is tenant for life, 
contracts to sell the estate to C., who has notice of th_c settlement. Before 
the sale is completed A, dies. C. may enforce specific performance of the 
contract against B. ’ ^ 

(Re Dykes’ Estate (1869) L.R. 7 Eq. 337; the point thcic -was that 
the Court treated the agreement as equivalent to a formal execution of the 
power.) , 

A. and B. are joint tenants of land, his undivided moiety of which 
cither may alien in his lifetime, but which, subject to that right, devolves 
on the survivor. A. contracts to sell his moiety to C. and dies. C. may 
enforce specific performance al the contract against B. 

[For the application of this to co-parceners in a joint Hindu family, 
see Ramappa v. YeJlappa (1927) 52 Bom. 307; 109 I.C. 532; A.I.R, 1928 
Bom. iSO; for some peculiar results of successive sales of undivided shares 
in property, Abdullah v. Ahmad, 122 I.C. 666; -A.I.K. 1929 All. 817; 

(1929) A.L.J. 1196. 

Contents of the section. — Sec. 27 is a counterpart of s. 23, 
cajumeraling classes of possible defendants to a specific performance 
suit who were not original parlies to the contract, a's that section 
enumerated classes of possible plaintiffs. The rules here given for 
convenience exhibit no common ground of principle and little, if 
any, of practice belonging to actions for .specific performance more 
than to other forms of proceeding (o). Clause (c) is so worded 
as to be barely intelligible without tlic illustrations. The word 
" defendant ” at the end stands, in point of sepse, for some such 
words as “ original contracting party from whom that ti„tle is 
derived.” The rule is a consequence of the equitable doctrine which 
regards a purchaser as acquiring, as soon as the contract is com- 
plete, the rights of an owner against the vendor and all persons not 
being purchasers for value without notice of the contract, and not 
claiming under an independent title adverse to the vendor’s. English 
cases are mostly of little use for illustration ; the principle is assumed 
and the discussion turns on some complication introduced by special 
circumstances. 

Clause (d) appears to ignore the accepted doctrine as to nova- 
tion; it does not say however that the original debtor company 
(which may survive a pretty long time for the purpose of winding 
up) is released without the assent of the creditor, which would 
indeed be a startling new departure. 

The liability declared in clause (e) was established in England 
\ in tHb course of the nineteenth century by decisions given in courts 
of equity “ partly on the ground of a distinct obligation having either 
been imposed on the company in its original constitution, or assumed 

(o) A defendant who has pleaded partj ; Jagaiinadha Rao v. Soma 
and conducted his defence on the Lakshminarnyaiia (1930) 125 T.C. 
merits cannot on appeal raise 'the 549. 
question whether he was a proper 
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S. B . A. by it after its formation, partly on a ground independent of contract 
S. 27. and analogous to estoppel, namely, that when any person has on cer- 
tain terms assisted or abstained from hindering the promoters of a 
company in obtaining the constitution and the powers sought by them, 
the company when constituted must not exercisfe its powers to the 
prejudice of that person and in violation of those terms ” (p). This 
doctrine applies only where the company has become expressly 
bound or has taken the benefit of the tends made with the pro- 
moters ; the present section says “ ratified and ’’ — ^not or — " adopted 
the contract ” ; if this were construed to require express ratification 
the Indian rule would be narrower than* the English. It seems to 
be assumed, however, that the intention was to re-alHrm the rule as 
laid down in England (q). Sir Edward »Fry’s statement is that 
"the company itself, after incorporation, must either have taken 
the benefit of the contract, or have otherwise recognised it as a con- 
tract binding on them,” and “the contract must be for something 
warranted by the terms of Uie incorporation." His own opinion 
agrees with judicial dicta suggesting that the doctrine has gone quite 
far enough if not too far (r). ' 

Indian authorities : Clause (b) : Purchase with notice of 
prior agreement for sale. — ^This clause contains provisions similar 
to those of s. 40 of the Transfer of Property Act and s. 91 of the 
Indian Trusts Act. See notes to s. 3 above, under the head 
"111. (g).” 

In the case put in the second illustration to -cl. (b), B.’s right 
to enforce specific performance of his contract as against C. will not 
be affected, j^lthough the sale-deed to C. may have been registered 
and although be has obtained possession under his purchase (j). 

The principle upon which the third illustration to cl. (b) 
proceeds is that " the occupation of property by a tenant ordinarily 
affects one who would take a transfer of that property with notice 
of that tenant's rights, and if he* chooses to make no inquiry of the 
tenant, he cannot claim to be a transferee without notice " (#). But 


(/») Pollock on Contract, llth 
ed., pp. 164-5, 

(g) See the dictum in Imperial 
Ice Manafaciuring Co. v. Mwicher- 
shaw (1889) 13 Bom. 415, 423. 

(r) Fry on Sp. Perf. §§ 250-255. 
(f) Chwider Kant Roy v. 
Krishna Sunder (1884) 10 Cal. 710; 
Karnian v, Krishtum (1890) 13 Mad. 
324; Naniastvayam v. Nellayappa 
(1895) 18 Mad. 43; Humandun 
Singh v. Jawad Ali (1900) 27 Cal. 
468; Himallal v. Vasudev (1912) 36 
Bom. 446, 450-451; 16 I.C. 680; 
Naubai Rai v. Dhaunkal Singh 
(1916) 38 All. 184; 32 I.C. 953; 


Paki Ibrahim v. Paki Gulam (1920) 
45 Bom. 910; 60 I.C. 986; Bhup 
Narain v, Gokul Chand (1933) 61 
I.A. 115; 13 Pal. 242; 147 I.C. 
1134; A.I.R. 1934 P.C. 68; Moham- 
mad Aslam V. P erase Shah (1932) 
59 I.A. 386; 13 Lah. 687; 138 I.C. 
770; A.I.R. 1932 P.C. 228; Sitayya 
V. Kotayya A.I.R. 1932 Mad. 71; 
134 I.C. *1211; Gauri Shankar v. 
Ramsewak A.I.R. 193^ All. 1045; 
152 I.C. 39; 1934 A.L.J. 871. 

(t) Babwram Bag v. Madhdb 
Chandra (1913) 40 Cal. 565, 569; 19 
I.C. 9. 
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occupation of property which has not come to the knowledge of the S. E. A. 
parly charged is not constructive notice of any interest in the Sa. ■ 
property (m). ’27, 27A. 

It has been held by the High Court of Calcutta that mere regis- 
tration of the original contract for sale is not sufficient notice of a 
contract within the meaning of this clause It would, it seems, 

be held the same way^in Madras (w), but differently in Bombay (x) 
and Allahabad (y). 

-Where a person claims to be a transferee for value without 
notice of the original contsact, the burden lies upon him to prove that 
he fulfils that character (s). And in this connection it must be 
noted that notice befor^ actual payment of the whole of the purchase 
money, eyen although it may have been secured, or before the 
conveyance is actually executed, is binding in the same manner as 
notice had before the contract (a). 

A. contracts to sell certain land to B. for Rs. 5,000. A. after- 
wards conveys the land for Rs. 6,000 to C., who has notice of the 
original contract, and puts C. in possession of the land. B., not 
knowing of the transfer to C., sues A. and obtains a decree for 
specific performance against him. ThiS does not bar a suit by B. 
against C. for specific p.erformance and for possession (b), , 

Q. (b) applies not only to sales, but to leases (<r). 

277^. Subject to the provisions of this Chapter, 

Specific perform- ^ Contract to lease immovfeable 

ance in case of part property is made in writing signed by 
performance^ of con- parties ther&to Of on their behalf, 
either party may, notwithstanding thaV 
the contract, though required to be registered, has not 


(tt) Mmtji V. Hoorbai (1911) 35 
Bora. 342, 348-349 ; 8 I.C. 752. 

(v) Preonath v. Ashutosh (1900) 
27 Cal. 358. 

(w) See Shan Mawi Mull v. 
Madras Building Co. (1892) IS 
Mad. 268. 

(a‘) See Lakshmandas v. Dasrat 
(1882) 6 Bom. 168. 

(y) ’See Janhi Prasad v. Kishtn ' 
Dai (1894) 16 All. 478. 

(jbt) Hinifitlal V. Vasudev (1912) 
36 Bom, 446; 16 I.C. 680; Bahuram 
Bag V. Madhab Chandra (1913) 40 
Cal. 565, 569; 19 I.C. 9; Hem 
Chandra De ^Sarkar v. Amiyabala 
De Sarkar, 52 Cal. 121; 84 I.C, 693; 
A.I.R. 1925. Cal. 61; Ramdem 


Smgh v. Gumani Rant, 119 I.C. 70; 
A.I.R. 1929 Pat. 300; Mohan Lai 
V. Wadhawa Singh (1930) 123 I.C. 
86; Muhammad Sadik Khan v. 
Masihan Bibi (1930) 9 Pat. 417; 
125 I.C. 158. 

(а) Himallal v. ■ Vasudev (1912) 
36 Bom. 446, 451; 16 I.C. 680. 

(б) Gaffur v. Bhikaji (1902) 26 
Bom, 159.’ 

(c) Bahuram Bag v. Madhab- 
Chwndra (1913) 40 Cal. 565. See 
also Kameswaramma v. Sitaramanuja 
(1906) 29 Mad. 177 [mortgage], 
and cp. as to notice of restrictive 
agreements Mamg Pu Ltoin v. 
Maung Sein Hau, 7 Rang. 100; 116 
I.C. 478; A.I.R. 1927 Rang. 93. 
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S. K. A. 
S. 27A. 


been registered, sue the other for specific perXormance of 
the contract if, — 

(a) where specific performance is claimed by the 
lessor, he has delivered possession of the pro- 
perty to the lessee in part performance of the 
contract; and 

(b) where specific performance "is claimed by the 
lessee, he has in part performance of the con- 
tract, taken possession ^ of the propert}’^, or, 
being already in possession, continues in pos- 
session in part performance of the contract, 
and has done some act in furtherance of the 
contract : 

Provided that nothing in this section shall affect the 
rights of a transferee for consideration who has no notice 
of the contract or of the part performance thereof. 

This section applies to contracts to lease executed 
after the first day of April, 1930. 

[Added by the Transfer of Property (Amendment) Supple- 
mentary Act, 1929 (XXI of 1929), s. 3.] 

This new section has to be read along with a section added lo 
the Transfer of Propeity Act by s. 16 of the Transfer of I’ro- 
perty* (Amendment) Act, 1929 (XX of 1929), as folloAVs: 


[S3a. Where any person contracts to transfer for considera- 
tion any immoveable property by writing 
Part performance. signed by him or on his behalf from which 
the terms necessary to constitute the transfer 
can be ascertained with reasonable certainty, 

and the transferee has, in part performance of the contract, 
taken possession of the property or any part thereof, or the trans- 
feree, being already in possession, continues in possession in part 
performance of the contract and has done some act in furtherance 
of the contract,* 

and the transferee has performed or is willing to perfoim his 
part of the contract, 

llien, notwithstanding that the contract, though required fb be 
registered, has not been registered, or, where there is tyi instrument 
of transfer, that the transfer has not been completed in the manner 
prescribed therefor by the law for the time being in force, the trans- 
feror or any person claiming under him shall be deban ed from 
enforcing against the transferee and persons claiming under him 
any right in respect of the properly of which the transferee has 
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taken or coniimted in possession, other than a right expressly S. R. A. 
provided by the terms of the contract: Ss. 

Provided that nothing in this section shall affect tlie rights of 27A, 28. 
a transferee for consideration who has no notice of the contract or 
of the part performance thereof.] ^ 

By'' these eiiactments the English equitable doctrine of part 
performance is adapted to Indian conditions, but with so much 
alteration and restriction that English authority will be of little use 
in construing eithef of them. The curious reader may find the 
English rule expounded, with discussion of the judicial explanations 
given at various times, in a judgment delivered as a judge of first 
instance by Romer, J., alterwards Lord Romer (d). But any at- 
tempt to strain the words of the Indian Acts by invoking the analogy 
of English decisions on a much wider imwritten rule is pretty sure 
to be defeated. We purposely say nothing of the English decisions. 

Before the enactment of s. 27a it was held that an agreement 
for a lease which creates a present demise and which requires regi'— 
tration under the Registration Act, cannot be specifically enforced 
even if it is accompanied or followed by possession in part perfor- 
mance of the agreement (c). Under s. 27a a suit will lie for specific 
performance, even if the agreement is not registered, if the condi- 
tions laid down in the section are complied with. S. 27a does not 
abrogate the right to the specific performance of an oral agreement 
to lease which is given by s. 12 of the Act: Gokul Chandra v. Haji 
Mohammad a938) 1 Cal. 563; 176 T.C. 832; A.I.R. 1938 
Cal. 136. 

Defendants in a suit for ejectment in a court in which a coiinter- 
claim is incompetent cannot obtain protection on the ground that 
they are in possession under an agreement for a lease, without 
bringing a separate suit for specific performance before their right 
to do so has become barred under Art. 132 of the Indian Limitation 
Act ; it is not sufficient that the right was not so barred at the insti- 
tution of the suit for ejectment: Currimhhoy v. Greet (1932) 60 
LA. 297 ; 60 Cal. 980; 141 I.C. 209; A.I.R. 1933 P.C. 29. 

(h) Against •vdhom Contracts cannot be specifically 

enforce^. 

28. Specific perfonnance of a 
wiiat parties can- contract cannot be enforced against a 
perform party thereto in any of the following 

cases : — 

(a) if the consideration to be received by him is so 
^ grossly ina dequate, with reference to the 

(d) Rawlinson v. Ames [1914] 1 (e) Saiijib Chandra v. Santosh 

Ch. 96, 105, Note that here simi- (1^1) 49 Cal. 507; 69 I.C. 877; 
lar facts -woulfl <(!Ot satisfy the condi- A.I.R. 1922 Cal. 436. 
tions of s. 27 a. 

51 
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State of things existing at the date of the con- 
tract, as to be either by itself or coupled with 
other circumstances evidence of fraud or of 
undue advantage taken by the plaintiff (/) ; 
if his assent was obtained by the misrepresen- 
tation (whether wilful or innocent), conceal- 
ment, circumvention or unfair practices, of 
any party to whom performance would be- 
come due under the contract, or by any pro- 
mise of such party which has not been sub- 
stantially fulfilled; 

if his assent was given under the influence of 
mistake of fact, misapprehension or surprise: 
Provided that, when the contract provides for 
compensation in case of mistake, compensa- 
tion may be made for a mistake within the 
scope of such provision, and the contract may 
be specifically enforced in other respects if 
proper to be so enforced. 

Jllusirations — 
to clause (c) — 

A., one of two executors, in Hic erroneous belief that he had the aullio- 
rity of his co-executor, enters into an agreement for the sale to B. of his 
testator’s property. B. cannot insist on the sale being completed. 

[Sneesiy v. Thorne (1855) 7 D.M, & G. 399; 109 R.R. 186.] 

A. directs an auctioneer to sell certain land, A. aftenvards revokes 
the auctioneer’s authority aa to 20 bighas of this land, but the auctioneer 
inadvertently sells the whole to B., who has not notice of the revocation, 
B, cannot enforce specific performance of the agreement. 

[Simplified from Manser v. Bach (1848) 6 Ha. 443 ; 77 R.R. 187.] 

Defects of .the section. — ^This section is incongruous, mis- 
placed, and altogether aft unsatisfactory piece of work. If it means, 
more than an exhortation to administer the remedy now in question 
on the principles .declared in the Contract Act, ss. 15-22 ; if it pur- 
ports to confer on the Court a discretion to apply, for this purpose, 
a standard different, from that of the general law ; and if, in parti- 
cular, I.C.A,, s. 22, is to be considered inapplicable in suits for 
specific performance — ^then it ought not to have been mixed up with 

(f) Fixing of price by a valuer contract is disputed, the Court must, 
under the contract does not preclude of course, decide upon: it ; see Debt 
the Court from inquiring whether the Dayal v. Ghasita, 119 I.C. 836; A. 
consideration is adequate and criti- I.R. 1929 All. 667; (1929) All.L.J. 
cising the valuer’s estimate: Mwo Lai 1255, where the objections appear to 
V. Khatrait ImI (1923) 46 All. 211; have been frivolousr> 

78 I.C, 1037. If the validity of die 


m 


(b) 


(C) 
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provisions relating merely to procedure, but, as materially enlarging S R. A. 
the discretion of the Cgurt, should have followed s. 22 of the pre- S. 28. 
sent Act and should have made the intention more explicit. It looks 
as if the draftsman had forgotten the last-named section as well as 
the Contract Act,^ and had also copied phrases from some text-book 
without adverting to the differences between failure to form any 
real agreement, formation of a voidable contract (but valid until 
rescinded), and formation of a contract on which damages may 
be recoverable but of which specific performance will not be granted. 

The illustrations consist of two very special cases from English re- 
ports and thiow no ligh| on the general intention of the section. 

Apparently there still were, about sixty years ago, learned persons 
who did not understand that a code cannot be made by cutting 
up even the best text-books. But the text-books then available 
were written under the old system of divided jurisdiction, when a 
Chancery judge had to be constantly saying, in more or less veiled 
language: “ It would be imprudent and impertinent for me to deny 
that you may have a cause of action in a common-law Court. That 
is no business of mine. What I can and do tell you here is that 
you cannot have specific performance.” For such an attitude there 
is now no occasion, and suivivals of it ought not to be allowed 
to haunt modern expositions of the law. 

The second illustration is not v?ry lucid as it stands; in the 
case from which it is abridged the fact was that immediately before 
the sa'e the seller’s solicitor found that a reservation of considerable 
importance had been omitted from the printed particulars; a cer- 
tain number of copies were, by his direction, corrected and placed , 
in the auction room, and the auctioneer read out the particulars 
so conected; but the buyer who was plaintiff in the suit denied 
that he heard the alteration, and in fact the memoranda signed by 
the plaintiff and the auctioneer were on uncorrected copies; the 
auctioneer said this was by his own inadvertence. The Court 
pointed out that the auctioneer should have given more distinct 
notice of the alteration, accepted the buyer’s statement that it did 
not in fact come to his notice, and, after referring to authorities' 
on mistake, added that the strongest ground of defence for the 
seller was that the auctioneer had no authority to sell except ac- 
cording to the altered particulars, and therefore could not bind 
his principals to a contract omitting the reservation. That being 
so. the offer accepted by the purchaser was not the vendor’s offer 
Manser v. Back (see note to the second illustration) has been criti- 
cised as a very strong decision, but it has been followed in our 
own time ^g) and on an earlier occasion cited with approval 
though not as being exactly in point (fc). 

(y) Hare and O^M ore’s Conir. rccted at the sale by word of mouth 
[1^1] 1 Ch. 9^ .1 case of tnisdes- (A) Tamplin v. James (1880) IS 
ciiption in printed particulais cor- Ch.D. 215, 217, by Baggallay L J., 
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■S. B. A. Finally, this section -appears to overlap to an undefined o.n; 

Ss. 28-30. tent the piovisions of heads (1) and (II) pf s. 22. On6 is templed 
to wonder whether it was not an afterthought interpolated by some 
hand foreign to the original design. We must be content that it 
is not known to have done any harm. 

Inadequacy of consideration. — ^The rule observed in England 
until the passing of 31 Vic., c. 4, (the Sales of Reversions Act, 
1867) not to decree specific performance of an agreement to sell 
a reversionary interest when the purchase money was less than the 
market value of the reversion, is not the rule in India. “ No men- 
tion of it is to be found in the Specific Relief Act, and, if it had 
been intended to give effect to it, we should have expected to find 
it in section 28 of the Act ” (i). 

J **••*■* • 

(i) The effect of disnussing ,a Suit for Specific 
Performance. 

, 29. The dismissal of a suit for .specilic perform- 

Bar of suit for coijtfacL OF pail thereof shall 

breach .if ter dismis- bar the plaintiff’s right to site for com- 
pensalion for the breach of such con- 
tract or part, as the case may be. 

Compensation. — ^Where specific performance or injunction 
is refused on the ground that damages are the proper remedy, the 
Court should itself award damages, though no damages be asked 
for in the plaint. “ In England, no doubt, a bill in equity would 
have, been dismissed, but then the plaintiff would have his suit at 
law for damages. Here, however, a new suit would not lie, and 
consequently when thg plamtiff is held entitled to a remedy, the 
appropriate remedy shouM be awarded ” (/). As to tfie power of 
the Court to award compensation, see s. 19 above. 

(j) Amards and Directions to execute Settlements. 

. ‘ 30- The provisions of this 

ApplicaUou of pie- * , ,, . . 

ceding sections to Chapter as to coiitracts shall, mutaks 
awards and' testamen- mutandis, apply to awards and to direc- 

cxectite^s?tiiemeiits.^^ in a will or codicil to execute a 

particular settlement. 

Awards and testamentary directions to execute- settlements. 
— ^This is according to English practice as long settled. Inasmuch as 
the duty of performing an award arises from the contract "Of the 
parties to submit the difference to arbitration, there is no reason 
why the matter of an award should not be a fit subject for a decree 

sitting In first instance: witlx great (i) Gitabai v. Balaji (1892) 17 
respect it is difficult to see what Bom. 232. 

Mmser v. Bath has to do with (/) Callianji v. Narsi (1895) 19 
ambiguity. Bom. 764, 770. 
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of specific performance, provided that a direct agreement to the g. R. A. 
same effect would have been so. The award must of course be S. 30 
conformable to the arbitrator’s authority. Testamentary directions 
to execute a settlement operate in English law by way of creating 
a trust and are not considered under the head of specific perform- 
ance, though the Court does, in the course of administering es- 
tates and otherwise, direct them to be specifically carried out. But 
in one sense all equitable jutisdiction rests on the power of issuing 
specific orders. 

Limitation. — ^There is a conflict of opinion whether a suit to 
enforce the terms of an award is a suit for specific performance 
governed by art. 113 of the Limitation Act which provides a period 
of 3 years, or is govefhed by the residuary article 120 which pro- 
vides a period of 6 years. On the one hand, it has been said that 
by reason of the operation of the present section, a suit for the 
specific performance of the terms of an award should be regarded 
as a sui^for the specific performance of a contract. On the other 
hand, the opinion has been expressed that all that the present sec- 
tion lays down is that when the question is one of specific per- 
formance, the Court has the same powers, and should proceed upon 
the same principles, in the case of an award as in the case of a 
contract (k) ; and a suit to enforce the award will not be a suit fot 
specific performance of a contract unless such is the express 
purport of the award. Even in that case it might well be held 
that what the Court enforces is still the award, not the contract on 
which the original claim was founded nor yet the contract of •sub- 
mission to arbitration. The latter view, it is submitted, is correct. 

Tt is in accordance with the practice observed by the Court of 
Chancery in England in decreeing specific performance of awards. 

The jurisdiction of the Court in these cases not being any juris- 
diction peculiar to awards, but its ordinaiy jurisdiction applicable 
to agreements, many, if not all, of the principles applicable to 
ordinaiy cases or suits for the specific performance of agreements 
applied to the specific performance of awards (/). This jurisdic- 
tion jvas founded on the principle that “ when parties have agreed 
to submit their differences to the determination of a third person, 
and to abide by any orders or regulations which he may make, his 
decision and the regulations and orders which he may prescribe, 
constitute the agreement of the parties, and it is for the purpose 
of enforcing that agreement that this Court interferes to enforce 
and gti'c effect to the award ” (w). As to the form of a suit on 
an awardl^ see the Code of Civil Procedure, Sch. I, App. A, form 
No. 10. ' 


(k) See the cases collected in 
Kuldip Dube v. MaJiaul Dube (1912) 
34 All. 43; IU.C. 70S. See also 
Fardmji v. Jamsedji (1904) 28 
Bom. 1. 


(!) Nickels V, Hancock (18SS) 7 
De G.M. & G. 300, 314; 109 R.R 
130, per Knight Bruce L.J. 

(»») Nickels V. Hancock, itipra, 
per Turner L.J. 



CHAPTER III. 

Of the Rectification of Instruments. 

j I- I - - - - -- — — j . 

Oh ill Rectification: Introductory. — Ss. 31, 32, 33, were improvi- 
dently copied from arts, 1899-1901 of the draft Civil Code of New 
I York, and are a fair sample of the loose thinking and bad work- 
manship which pervade that unhappy experiment. “ Mutual " 
mistake for ‘ ‘ common ’ ’ .in s. 31 is bad English (though rather 
frequent in modem reports and text-books), and the mixing up of 
fraudulent interpolation or alteration with failure to carry out 
instructions in proper form, whether by incompetence, by innocent 
misunderstanding, or by mere accidental error, is iueleggpt, and, 
but for sound English tradition being already established, might 
easily have led to inconvenient consequences. 

The principles on .which the Courts act in England are in them- 
selves quite simple : the difficulties when they occur, are of evidence 
or construction. In a proper case the Court will amend the language 
of an instrument for the purpose of making it accord with the true 
intention of the parties, having ascertained what that intention was 
and also that the words as they stand fail to express it, Rectifi- 
. cation cant^ be adjudged unless the Court is satisfied on both these 
points. " There can be no rectification where there is not a 
prior actual contract by which to rectify the written document ” (a). 

There is no need, it ushould be observed, to invoke this juris- 
diction in case of such verbal slips or omissions as are obvious 
on the face of the writing and can be corrected by the context alone. 
The remedy of these minor blunders is within the Court’s ordi- 
nary function of construing the expressions used. Even a missing 
clause can be supplied in an instrument of a well known form 
if the sense clearly requires it (6). 

Where the instrument finally executed is in conformity with a 
previous written agreement of the parties, but there was error in 
the expression of that agreement, it is npw .‘•ettled in England 
that they can both be rectified in the same suit (r). The earlier i 
doctrine that the final instrument cannot be rectified alone is there- 
fore reduced to a warning again.<5t careless pleading: the reason 
for it is that the real error was in the preliminary afreement. 
In an action to enforce an award, a claim for rectification of the 

(o) Fry on Specific Performance, rence to counterpart). 

8TO1. (c) Craddock v. Hunt [1923] 2 

(b) See e.g,, Redfern v. Bryn- Ch. 136, C.A., approved by the 
ing (1877) 6 Ch.D. 133; Burchellx. Judicial Committee in United States 
Clark (1876) 2 C.P.D. 88 (refc- v. Motor Trucks [1924] A.C. 196. 
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agreement containing the arbitration clause was allowed, as recti- ^ R.'A. 
fication of the agreement was outside the jurisdiction of the arbi- Oh. HI. 
trator: Crane v. Hegeman-Harris & Co. (1939) 4 All. E. R. 68, 

C.A. 

As there must be clear and satisfactoi-y proof both of the real 
common intention and the departure from it in the document which 
the plaintiff Seeks tq, rectify (d), it has been the usage of English 
courts of equit y not to grant rectificati on a wjiitteap-insfepumeHt : ^ 
on oral evidence alone when the alleged mistake i«; pnsitLv elv _ 

~aenied hj the defendant. O n the whole this appears to be a 
habit of judicial prudence rather than a positive rule of evidence (e). 

It is a sufficient season for rectifying an instrument that it is 
so unskilfully framed as to raise a serious doubt whether it ex- 
presses the true intention; the Court, being satisfied that the ex- 
pression as it stands is obscure and may be misleading, may pro- 
ceed to reform it so as to make it plain, without undertaking to 
decide how it would be construed if the question, of rectification 
were not raised (/). 


In most cases of rectification the proximate origin of the mis- 
take lies in the carelessness or want of skill of the draftsman em- 
ployed; but if, exceptionally, one of the parties, by negligence, or 
to conceal some fact he docs not wi.sh to disclose (not to speak of 
downright fraud), has caused the instrument to be so framed as to 
defeat the intention, known to himself, of the other party or parties, 
the party so in fault cannot be heard to say that his own, inten- 
tion was different. Cases of this kind are .likely to be on the 
verge of fraud or undue influence {g). 

As to s. 32 we must confess that we do not understand what 
meaning the framers of the New York draft Civil Code attached 
to it or on -vfrhat authority they supposed it to be founded. If they 
’ miean only that the agreement according to which an instrument 
is to be rectified must-be a lawful and valid agreement, such as 
the Court would enforce if directly sued upon, it idle to 
lay down that truism in vague and pompous language; if not. 
they failed to express with any certainty whaf more they did mean. 

v : 


(d) Fowler v. FovMr (18S9) 4 
De G. & J. 250; 124 R.R. 234. 

(c) Authorities collected in Pol- 
locle^n Contract, 11th E5., pp. 424 

m- 

(/) Wal/ier v, Armstrong (1856) 
8 D.M. & G. 531; 114 R.R. 234, a 
case o£ gross professional incompe- 
tence on the draftsman’s part. The 
judgment of JCnighl Bruce L.J. is 
no less amusing than instructive. 
Followed, Walton’s Settlement 


[1922] 2 Ch. 509. 

(ff) Lovesy v. Smith (1880) 13 
Ch.D. 655; Whiteley v. Delmicy 
[1913] A.C. 132, 144, ISO, where the 
H.L. applied and perhaps extended 
the doctrine in peculiar circum- 
stances: sec L.Q.R. XXX, 135. We 
may have gone beyond the text of 
the authorities in definitely stating 
the rule as founded on estoppel, 
which we think the best explanation. 
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S. 81. 


S. 33 is unnecessary in any jurisdiction where the Court is 
free to exercise common sense, but there is no harm in it. 

(^3 1 ) J When, through fraud or a iiuttual ini.slake of 
When iiisirument lGc "parties, a Contract oV other iiistru- 
niay be lectified. mcnt in writing cloes not truly express 
their intention, either party, or his repjresentative in in- 
terest, may institute a suit to have the instrument rec- 
tified; and if the Court find it clearly proved that there 
has been fraud or mistake in framing the instrument, and 
ascertain the real intention of the' parties in executing the 
same, the Court may in its discretion* rectify the instru- 
ment so as to express that intention, .so far as this can be 
done without prejudice to rights acquircfl by third person.s 
in good faith and for value, 

Ilhtsirations, 

(a) A, intending to sell to B. bis house and one o f three godow na 
adjacent to it, execuUs a conveyance prepared by B. in wlucli, jhrottgli Ji.'s 
fraud, all three godowns are included. Of the two godowns which weie 
fraudulently included, B. gives one to C, and le.s the other to D. for a 
rent, neither C. nor D. having any knowledge of the fraud. The con- 
veyance may, as against B. and C., be rectified so as to exclude fiom it 
the godown given to C. ; but ilcannotbc rectified so as U^allect D.’s lease. 

(b) By a marriage settlement, A., the father of the intended wife, 

covenapts with'^., the intended husband, to pay to C., his executors, 
administrators an3 assigns, during A.’s life, an annuity of Rs. S,000. C. 
dies insolvent and the official assignee claims the annuity from A. The 
Court, on finding it clearly proved that the parties always intended that this 
annuity should be paid as a p* ©vision for B. and her children, may rectify 
the settlement and decree that the assignee lias no right to any part of the 
annuity. , 

[The material question is what the parties intended to express m the 
settlement, not what they "always intended."] 


Rectification. — To establish a right to rectification of a docu- 
ment it is necessary to show that there has 'been either fraud or com- 
mon mistak e (h) ; and rectification will not be granted unless it is 
distinctly claimed (i) . TWs does not affect the jurisdiction of the 
Court to correct manifest or undisputed errors without any formal 
rectification (/). The mistake of one party to a contract is not 


(ft) Amamt Bibi v. Lachnian 
Pershad (lf»7) 14 I.A. 18; 14 Cal. 
308 (elementary law in England). 

(i) Blay V. Pollard [1930] 1 K. 
B. 

(/) In Ladha Singh v. Mmshiram 
Agamalla (1927) 31 C.W.N. 747; 
104 1.C. SS9: A,I,R, 1927 Cal. 60S, an 
undefended suit, the plaintiff sued 


on a promissor 3 ' note in the defen- 
dant’s handwriting, wherein the rale 
of interest was expressed'' to be one 
per cent, per annum, by inadver- 
tence for one per cent, per mensem, 
as the plaintiff alleged and the Court 
believed; he claimed Interest at the 
higher rate, but did not pray fpr 
rectification. Costello /., w'itb 
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.a ground for rectification (k). Oral evidence is admissible to *\S R, A., 
prove either fraud or mistake (Z). Ulider the terras of the sec- j S 31'. 
tion it is necessaiy that the Court should find it clearly proved that / 
there was fraud or common mistake. This requirement has, of j 
course, been long 'established by English decisions (m). Seel 
notes “ Rectification; Introductory,” at the beginning of Chap./ 

Ill, above. 

" Mutual ” mistake. — ^The mistake referred to in this section 
is in the expression of a contract, not in its formation. “ The 
Court in administering equitable principles permit mistake to be 
proved where it is common : that is, where the expression of the 
contract is contraiy to the concurrent intention of all the parties. 

If such mistake be e.sta6lished, then the Court can give the relief 

of rectification, but be it noted, (as therein error often lurks) t hat^ 

what is rectified is not ihe agreement, but the mistaken exprc.s.sion , 
of i1^. Ordin ai'ilv this mistaken expression would be in the form . 

"of a document, ana the existence of a real agreement prior to the . 
document is necessarily implied. The rectification consists «in bring - 
i ng the document into conformity with this p rio r agreement, an il 
without such agreement there can be no re c tificat ion- It.is_an_ 
adjustment of tETtnachinery to its proper cad-”-.fw). But if the 
common mistake is in the formation of a contract, bot h the partie.s 
being under a mistake as to a matter of fact essential tp_ tke. 
tract the case is not one for rectifi-cation fo), though it may bi_ 
one for cancellation ; the reason is that in such a Qp„e thei’e is no. 
contract at all. _ “ Courts of equity do not rectify contracts, They' 
may and do rectify instruments purporting to have been made in 
pursuance of the terms of contracts. But it is always necessary 
for a plaintiff to show that there was an Actual concluded contract 
antecedent to the instrument which is sought to be rectified and 


much doubt whether the defendant 
had made an honest mistake at all, 
and some doubt whether the suit 
ought not to have been under tlie 
present section, gave judgment for 
the plaintiff for the fuli amount: 
clearly a just decision, even if a 
point was strained to reach it. 
Quaere, was it not open to the Court 
to take judicial notice of the cur- 
rent r^e of interest and treat the 
error as manifest? 

(A) Haji Abdul Rahman v. The 
Bombay and ''Persia Steam Naviga- 
tion Co. (1892) 16 Bom. S61. 

(/) Evidence Act, 1872, s. 92, pro- 
viso (1) , See Maung Pc Gyi v. 
Hakim Ally (1923) 2 Ran. 113; 80 
I.C. 759; A.r.R. 1924 Ran. 23S (fil- 
' ling up an amount left blank) . For 

09 


nature of evidence required see 
Predensen v. Rothschild (1941) 1 
All.E.R. 430. 

(di) Madhavji v. Ramnath (1906) 
30 Bom. 4S7, 464; Sayamma v. 
Venkata Reddy (1931) 54 Mad. 
973; 134 I. C. 1208; A.I.R. 1931 
Mad. 785. 

(n) Dagdu v. Bhana (1904) 28 
Bom. 420, 425-426, per Jenkins C.J. 
The fact that a mortgage has open- 
ed into a decree for sale is not 
enough to preclude the Court from 
rectifs'ing the mortgage deed on 
the ground of mistake; Latchayya 
V. Seethanma A.I.R, 1932 Mad. 
275 ; 62 MadrL.J. 350; 136 I.C. 
850. 

(o) See Contract Act, b. 20, 
above. ’ 
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S. R. A. that such contract is inaccurately represented in the instrument ”(/>)- 
Ss.* 31, 32, See notes " Rectification: Introductory ” "at the beginninpf of Chap. 

TII, above. An error in law is not necessarily a bar to rectification : 
Jervis V. llowle (1936) 3 All.E R 193. 

r 

Counterclaim for rectification. — Though this and the subse- 
quent sections of this chapter refer only to suits for rectification, 
a defendant may, it is conceived, countcrcl^aim ft)r rectification 
where the rules by which the Court js govenied permit of such 
a counterclaim. Where the rules of a Court do not permit it, as 
in the case of Mufassal Courts, those (^ourts as Courts gilidcd by 
the principles of justice, equity and good conscience can give effect 
as a plea to those facts which in a suit brought for that purpose 
would entitle a plaintiff to rectification. If has been so held by the 
High Court of Bombay (g). The Calcutta High Co.urt had taken 
a different view in an earlier case (r), but has since followed the 
Bombair ruling (s) , which, it is submitted, is clearly correct. 

Rights acquired by third persons in good faith. — In ill. (a) 
the transfer to C. is pot “ for value,” and the conveyance may 
therefore be rectified as 'regards the godown transferred to him, 
though he had no knowledge of B.’s fraud. The transfer to D., 
however, is for value, and he having no knowledge of the fraud, 
the^ conveyance cannot be rectified so as to affect his lease. The 
following is an additionaTlllustration - 

A. mortgages certain land to B. In the mortgage bond sur- 
vey No. 49-D is inserted by common mistake for survey No. 49-A. 
Subsequently A. mortgages survey No. 49-A to C, who had know- 
ledge of the mistake, B.’s mortgage bond may be rectified by 
substituting survey No.»49-A for survey No. 49-D. C, having 
knowledge of the mistake, cannot be said to have acquired his 
rights "in good faith ” (t). 

32 For the purpose of rectifying a contract in 
Presumption as to writing, the Court tnust be satisfied 
intent of parties. that all the parties thereto intended to 
make an equitable and conscientious agreement. 


(p) Haji Abdul Rahman v. The 
Bombay & Persia Steam Navigation 
Co, (1892) 16 Bom. S61, ^-S66,' 
per Farran J. All this, again, has 
iong been elementary in English 
courts; Predeitsett v. Rothschild 
(1941) 1 All.E.R, 430. 

(g) Dagdu v. Bhana (1904) 28 
Bom. 420, 426, 

(r) Anamltah v. Koylash (1882) 
8 Cal. 118. 

(r) Nondi Ram v. Jogendra A. I. 
R. 1923 Cal. S3; 70 I.C, m-, 36 


C.L.J. 421; Bwiis v. W, & T. 
Avery (1934) '61 Cal. S48; 152 I.C. 
117; A.I.R. 1934 Cal. 778. 

(t) Mahadeva v. Copula (1910) 
34 Mad. 51; 8 I.C. 390. "See also 
Shaikh Barsati v. Surjee (1938) 14 
Luck. 308;' 178 I.C. ,.609; A.I.R. 
1939 Oudh 10; Venkatachalam v, P. 
L.A.R.M. Firm A.I.R. 1939 
Rang. 90; 181 I.C. 427 (rectification 
of mortgage deed ggainst execution- 
purchaser of mortgaged property). 
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See notes " Rectification: Introductory ” at the beginning of S. B. A. 
this cliapter, above. Ss. 32-34. 

33 - In rectifying a written instrument, the Court 
Principles oi recti-" may inquire what the instrument was 
Mention. intended to mean, and what were in- 

tended to be its leg;al consequences, and is not confined to 
the inquiry what the language of the instrument was 
intended to be. 

See notes " Rectification: Introductory ” at the beginning of 
this chapter, above. 


34 - A contract in writing may be first rectified 


Specific enforce- 
ment of rectified coii- 


and then, if the plaintifl’ has so prayed 
in his plaint and I be Court thinks fit, 


tract. 


specifically enforced. 


IHustralion. 


A. contracts m writing to pay his attorney, B., a fixed sum in lieu of 
costs. The contract contains mistakes as to the name and rights of the 
client, which, if construed strictly, would exclude B. from all rights under 
it. B. is entitled, if the Court thinks fit, to have it rectified, and to an 
order for payment of the sum, arif at the lime of its execution it had 
expressed the intention of the parties. 

[Now settled practice in England: Olley v. usher (1886) 34 Ch.D. 

^ 367. The illustration is founded on the headnolc to Stedman v. Collett 
(1854) 17 Bcav. 608 ; 99 R.R, 310; but the language there used is erroixious: 
the Court treated the effect of the agreement as a matter of construction. 
The main point decided was the validity of the settlement with the solicitor 
( for a fixed sum.] 



tn 


CHAPTER TV. 

Of the ReSCIS-STON of COMTRACT-ti. 

r 

S. R, A. Judicial rescission: Introductory. — Apart from faults of 
Oh. IV. workmanship, it seems doubtful whether a great part of ss. 35-38 is 
not out of place here. The grounds op which contracts may be 
voidable have already been laid down jn the Contract Act; and, 
by the very definition, rescission depends not on the Court but on - 
the option of a party, which he can exercise wi t hout the aid j>£_ 
the Court . No one in England ever heard of a suit merely for 
rescission. Modern practice would allow of suing ‘for a judicial 
declaration that a contract is rescinded ; but in fact there is a lwav-S. 
some further object, such as recovering back a deposit or other 
payment under the contract reconveyance of pronertv which has , 
tjeen trans'fened, or cancellatibn of th e i nstrume nt in whic h thc- 
c ontra^ was exore ggpfT - 

S. 35 has been influenced by art. 1903 of the New York draft 
Civil Code. S. 36 is idaitical with art. 1904. It seems not to 
have occurred to any one in the Indian Legislative Department 
to see that the language conformed to the Contract Act, which it does 
not. 

The text of s. 35 is plain enough on its face; the principles 
governing the rescission of contracts have already been considered 
in various places of our commentary on the Contract Act, especially 
on ss. 39, S3, 64 and 65. Cl (b) perpetuates a technical rule de- 
rived from the limited jurisdiction of English Courts of Equity; 
those Courts would not rescind or cancel an insvrument rvhich was • 
already manifestly bad in a common-law Court (a). It is hard 
to see why the High Courts of India should be burdened rvith this 
positive disability rather than left to use their discretion. 

S. 36, so far as intelligible, appears to be covered by ss. 20, 22, 
64 -and 65 of the Contract Act. It is difficult to reconcile the 
language either with sound principle or with the terms of I.C.A., 
s. 22. Mistake maj’’ prevent any real agreement from being form- 
ed; we are not aware of any case m which, on the ground of 
“mere mistake,” a contract is only voidable. In certain “ta.ges 
one party by whose fault the other has entered into a show of 
agreement under a vital mistake is estopped, if that other elects 
to affirm the agreement, from denying its validity, and yet it i.s 


(a) See Brookitig v. Maudslay, able jurisdiction to sSl branches of 
Son & Field (1888) 38 Ch.D, 636 the Supreme Court, but did not en- 
(the Judicature Act extended equit- large its contents) . 
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wholly void as against third persons; see notes on T.C.A., s. 13, 
under heading “ Consent and estoppel,” above. 

S, 37 agrees with English practice and needs, no comment. 
S 38 adds nothing to I.C A , s. 6S. 

3S- Anj’ person interested in a contract jin writ- 
When rescission ing] (b) may sue to have it rescinded, 
may be adjudged. -^nd such rescission may be adjudged by 
the Court in any of the following cases, namely: — 

(a) where the contract is voidable or terminable 

by the piainti IT (c) ; 

(b) where the contract is unlawful for causes not 

apparent on its face, and the defendant is 
more to blame than the plaintiff 

(c) where a decree for specific performance of a 

contract of sale, or of a contract to take a 
lease, has been made, and the purchaser or 
lessee makes default in payment of the pur- 
chase money or other sums which the 
Court has ordered him lo pay (d). 

When the purchaser dr lessee is in possession of the 
subject-matter, and the Court finds that such possession is 
Avrongful, the Court may also order him to pay to the 
vendor or lessor the rents and profit.s, if any, received by 
him as such possessor. 

In the same case, the Court may, by order in the suit 
in which the decree has been made and not complied with, 
rescind the contract, either so far as regards the party in 
default, or altogether, as the justice of the case may 
require. 

Ilhutmtious— 
to (a)— 

A. hcllb a field to B. There is a right of way over the field of which 


(i>) The words "in writing” arc 
I repealed wherever thqf Transfer of 
Property Act, 1882, is in force. 

(c) purchase of land from a 
vendor who misrepresented his title 
may be resfinded, although a sale- 
deed has been executed and posses- 
sion given: Thomas v, Hamtman 
Prasad, 122 I.C. 67S; A.I.R. 1929 
All. 837; (192£(J A.L.J. 1122 (note 
that the vendor had no title at all, 


and the sale-deed was a nullity) . 

(d) The proper way of proccetl-’ 
ing in England is by order made on 
motion in the existing suit: Clark 
v. Wallis (1866) 35 Beav. 460; 147 
R.R. 260. Otherwise in India: 
ClialiirhhuJ v. Kalyanji, 29 B.L.R. 
399: 104 I.C. 322; A.I.R. 1927 
Bom. 239 (converse case of vendor 
w'ho has obtained decree failing to 
perform his part) . 


S. B. A 
Oh. IV, 
S. 35. 
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A. has direct pcraoual knowledge, but which he conceals from B. B. i.s 
entitled to have the contract lescinded. 

to (b)— 

A., an attorney, induces his client, B., a Hindu widow, to transfer 
property to him for the purpose of defrauding B,’s creditors. Here the 
parties are not equally in fault, and B, is entitled to have the instrument of 
transfer rescinded. 

{This is a matter of conveyance, but it presupposes or includes a contract! 


Rescission.— See notes, “ Judicial rescission : Introductory,” 
at the beginning of this chapter, above. 

“ Any person interested in a contract.” — ^The remedy by way 
of rescission is not confined to persons 'named as parties to a 
contract (e) ; it is open to any person, who, though not named as 
a party to a contract, is interested in the contract. Thus any mem- 
ber of a joint Hindu family is entitled to rescind a contract | 
entered into by the manager, whereby the former would bej 
. defrauded (/). 

Clause (a) : Voidable contract. — This clause, it is conceived, 
comprises cases referred to in ss. 19, 19A, 39, S3 and 55 of the 
Indian Contract Act. It also, it is submitted, includes cases where 
a power to rescind is reserved by the contract to one or both of 
the contracting ^parlies. 

Clause (b); In pari delicto.*— The provisions of this clause, do 
not jipp'y if the parties are in pari delicto {g ) . See notes to ss. 
23 and 65 of the Indian Contract Act. 

Lapse of time and ^mitation. — See notes under the same head 
to s. 16 of the Indian Contract Act, above. 

Last paragraph. — ^The words “ in the same case ” in the 
last paragraph refer to the case mentioned m cl. (c). Under this 
paragraph the court has the power to make an order on a motion 
in the suit in which the decree for specific performance was passed 
to rescind the contract instead of relegating the opponent to another 
suit for rescis.sion (A). 


(e) It is available for legal re- 
presentatives and other assigns, pro- 
vided that the original parly has not 
by his own conduct disentitled him- 
self to relief, which does not affect 
the general rule; see Shravan Goba 
Mahajan v. KaMram Devji, SI 
Bom, 133; 29 B.L.R. 115; 100 I.C 
932; A.I.R. 1927 Bom. 384. 

(/) Ravji V. Gangadhatbbai 
(18^) 4 Bom. 29. In this case the 


manager, while ostensibly selling the 
right to cut wood in a forest be- 
longing to the family for Rs. 4,000, 
made a collateral private bargain ac- 
cording to which he was to receive 
Rs. 4,000 more. 

(f) Hari v. Naro (1894) 18 Bom. 
342. 

(/t) Kurpal HemraJ v. Shamrao 
Raghunath (1923) 47 Bom. 589 ; 72 
I.C. 321; A.I.R. 1923 Bom. 211. 
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3© Rescission of a contract [in writing] (i) can- 
Rescission Tor mis- not-be adjudged for mere mistake, un- 
less the party against whom it is ad- 
judged can be restored to substantially the same position 
as if the contracT; had not been made. 

See notes, “Judicial Recission: Introductory,” at the begin- 
ning of this chapter, ,fibove. 


3V. A plaintiff instituting a .suit for the specific 

AiternatVe e P^ffonnance of a contract in writing 
for reSsiou i^dt "lay pray in the alternative that, if the 
for specific perform- cqptract cannot be specifically enforc- 
ed, it, may be rescinded and delivered 
up to be cancelled ; and the Court, if i t refuses to enforce 
the contract specifically, may direct it to be rescinded and 
delivered Up accordingly. 

This section is almost verbally identical with the opening of 
§ 1058 in Fry on Specific Perfonnance. 

38. On adjudging the rescission of a contract, the 

Court may require ^ourt may require the parly to whom 
party rescinding to such relief is granted to make any com- 
do equity. pensation to the other which justice 

may require ( 7 ) . 

See I.C.A., ss. 11, 64, 65, above. 


(i) The words "in writing” arc • plaintiff’ to rescission together with 
repealed wherever the Transfer of restitutio in integrum, see Spence v. 
Property Act, 1882, is in force, Crawford (1939) 3 All.E.R, 271, 

(/) Fo'r an English c:isc where H.L. 
the circumstances which entitle a 


. B. A. 
s. 36-38 



S R.A. 
S. 39. 


CHAPTER V. o 

Of the 'Cancellation of Instruments. 

30. Any person against whom .a written instru- 
Wiien cancellation inent IS void or Voidable, who has 
may be ordered. reasonable apprehension that such in- 
strument, if left outstanding, ma;^’ cause him serious in- 
jury, may sue to have it adjudged void or voidable ; and 
the Court m,ay, in its discretion, so “kd judge il and order 
it to be delivered up .and cancelled (a). 

If the instrument has been regirstered under the Indian 
Registration Act (b), the Court shall also send a copy of 
its decree to the officer in whose office the instrument has 
been so registered; and such officer shall note on the copy 
of the instrument contained in his books the fact of its 
cancellation. 

Ittmtratmis. . 

(a) A,, the owner ol a ship, by fraudulently representing her to be 
seaworthy, induces B., an underwriter, to insure her. B. may obtain the 
cancellation o£ the policy. 

-(b) A. conveys land to B., who bequeaths it to C. and dies. There- 
upon D. gets Possession of the land and produeds a forged instrument 
stating that the conves'ance was made to B. in trust for him. C, may obtain 
the cancellation of the forgSd instalment. 

(c) A., representing that the tenants on hi.s land were all at will, sells 
it to B., and conveys it to him by an instrument, dated the. 1st January, 1877. 
Soon after that day, A. fraudulently grants to C. a lease of part of the 
lands, dated the 1st October, 1876, and procures the lease to be registered 
under the Indian Registration Act. B. may obtain tlie cancellation of 
this lei\sc. 


(a) .According to tlie terms of the 
section an express prayer for can- 
cellation would seem to be super- 
fluous, but it is doubtful whether its 
presence or absence does not, for 
the purpose of Court fees, make the 
difference of the suit being for con- 
sequential relief or merely declara- 
tory, see Paniatibai v, Vishvanath 
Ganesh (1904) 29 Bom, 207 ; 6 B. 
L.R. UK; Kuber Sarm v. Raghu- 
bw. 5 Luck. 23Sj 121 I.C. 281; A. 
I.R. 1929 Oudh 491- On principle, 
it is submitted, the Court has full 


discretion to order cancellation 
whether the pl.iintiff expre.ssly asks 
for il or not, and therefore the suit 
is in no case merely declaratory; 
and it has been so held in Madras : 
Kattiya Piilai v. Kanta.n\jami Pilhii 
A.I.R, 1929 Mad. 396; S6-if.L.J. 
394; 119 I.C, 3S; and in Allahabad: 
Kalii Ram v. Babit (1932) .'14 
All, 812; A.I.R. 1932 All. 485; 139 
I.C. 32, F.B.; followed in Bulak- 
ram v. Ganga Bishitn A.I.R. 1940 
Pat. 133; 18S I.C.U23. 

(6) See now Act XVI of 1908. 


r 
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(d) A. agrees to sell and deliver a ship to B., to be paid for by B.’s jg_ jj; 
acceptances of four bills of exchange, for sums amounting to Rs. 30,000, g jg 
to be drawp by A. on B. The bills aie drawn and accepted, but the ship 
is not deliveicd according to the agreement. A, sues B. on one of the 
hills. B. may obtain the cancellation of all the bills. 

[Anglo-Danubian Co. v. Rogerson (1867) L.R. 4 Eq. 3. The dis- 
puted point for which the case is reported was on a question of procedure 
which is now obsolete in England and could never arise in India.] 

When cancellation may be ordered. — ^To entitle a plaintiff to 
a decree for cancellation of an instrument, three points must be 
made good by him, namely, — 

(1) that the instinment is void or voidable; 

(2) that the plaintiff has reasonable apprehension that the 

instrument, if left outstanding, may cause him serious 
injui'y; and 

(3) that the Court ought under the circumstances of the case, 

in the exercise of its discretion, to order it to be de- 
livered up and cancelled. Delay in the institution of the 
suit or the plaintiff’s conduct may be such that the 
Court may in the exercise of its discretion refuse to 
grant him lelief, The appellate Court will not lightly 
interfere with an exercise by the first Court of its dis- 
cretion. But if there is no exercise of discretion at all 
by the lower Court in decreeing cancellation of an in- 
strument, the appellate Court may set aside the 
decree (c). 

In the exercise of this discretion, the Court should ordinarily, 
where a plaintiff is out of possession^pnd is in a posi- 
tion to claim a decree for possession, refuse to pass 
a decree for the cancellation of an instrument accord- 
ing to which, if genuine, he has no title to the land, and 
leave the plaintiff to a suit for possession (d). 

Any person against whom an instrument is void or voidable. 

■ — ^The relief by way of cancellation of an instrument may be claim'^ 
ed not only by a party to the instrument, but by any person against 
whom the instrument is void or voidable. Thus a creditor may 
sue on behalf of himself and all other creditors to set aside a 
deed executed by his debtor by which the credilors rre defrauded, 
defeated or delayed within the meaning of s. S3 of the Transfer of 
Property Act (e). A perfected conveyance is of course not _ 

(c) Vnllcy Mahomed v. Daitit- 
hhoy (1901) 25 Bom. 10, 18-19, 24 
[suit for cancSllaUon of an award]. 

(d) Shankar Lai v. Sarup Lai 
(1912) 34 All. 140, 142; 13 I.C. 19. 

(f) Ishi'ar V. Dewar (1903) 27 
Bom. 146; Kct Prasad v. Chandra 
Mai A.I.R. 1934 All. 1071; (1934) 

93 


A.L.J. 955; 153 I.C. 517. A cre- 
ditor against whom a document is 
neither void nor voidable cannot sue 
for Cancellation either as his sole 
remedy or as a lelief further to a 
declaration' Maung Bo Mating v. 
Mating Ba Yin (1940) Rang. 59; 
183 I.C. 746; A.I.R. 1939 Rang, 
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S. B, A. void or voidable merely because tlie consideration has n o t bc ni-^ 

s. 39. — 

. . . 

Reasonable apprehension of serious injury. — It cannot be laid 
down as a rule of law that in no case a man, who has parted with his 
property, in respect ol which a void or voidabrc instrument exists, 
can sue to have that instrument cancelled. The test is, “ reason- 
able apprehension of serious injury.” Whether tliat exists or not, 
must depend on the circumstances of the particular case with which- 
the Court has to deal. Thus where the swami of a math who had 
become old and blind executed a jinmapatra whereby he appointed 
the defendant manager of the properties of the math upon certain 
terms, and delivered possession of some of the math properties 
to the defendant, and tlie swami subsequently sold the math pro- 
perties to another person, and tliereafter brought a suit against 
the defendant for cancellation of the jimmapatra alleging that the 
defendant had failed to comply with the terms of the instrument, 
it was held by the High Court of Bombay that though the swami 
had sold the -math properties and had no longer any interest in 
them, he was entitled to maintain the suit, tlie grounds of the 
decision being that if the document were not cancelled, the purchaser 
(who, it may be observed, was joined as a plaintiff) might sue the 
swami for a return of his purchase money if the swami could not 
give possession of the lands by reason of the defendant holding 
them under the jimmapatra and that there was danger also of the 
defendant suing the swami in respect of the lands of which the 
defendant had not obtained possession (p) . In an earlier Madra?" 
case, however, where the plaintiff, who had sold and delivered 
possession of her' property to the buyer (her nephew), sued the 
defendant for cancellation of the salq-decd, alleging that the de- 
fendant had forged it in the name of the plaintiff as executant 
and that if the instrument was left outstanding she might be sued 
by the buyer on the covenants relating to the properly, it was held 
that the plaintiff was not entitled to a decree for cancellation. The, 
Court said : ” Clearly she had no legal interest in the property 
comprised in the sale-deed, but it is suggested that she is entitled to 
have that instrument cancelled in case any action for damages 
should be brought against her on the covenant contained in the 
document executed in her nephew's favour. We are of opinion 
that this bare possibility does not entitle a plaintiff who has divested 


332, F.B. ; Jagat Singh, v. Behari 
Lai (1W2) A.L.J. 37; A.I.R. 1942 
All. 104. 

Cf) AMul Hashinv Sahib v. Kadir 
Balcha Sahib (1919) 42 Mad. 20; 
48I.C. 370, 

Cs)' Kotrabostappaya v. Chenvi- 
rdppaya (1899) 23 Bom. 37S; cf. 


^ ; 7 

Radha Stindar v. Saktipada A.I.R, 
1936 Cal. 714; 41 C.W.N. 312; 166 
I.C. 55. Mere spe&ilation as to 
unknown and vague complication 
arising in future is no ground for 
cancellation; Jeka Dula v. Bai Jivi 
A.I.R. 1938 BonT. 37; 39 Bom.L. 
R. 1072; 174 I.C. 24. 
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herself of all interest in the property to maintain this suit ” (/i).' 
This view of tlie law, it is submitted, is not correct, We arei 
inclined, to think that apprehension of a party being used on coven-i 
ants in a conveyance apparently binding is reasonable apprehensioiJ 
of serious injury within the meaning of this section, and, othen 
conditions being present, he is entitled to a decree for cancella-J 
tion (i). It is different, however, where the defendant has al- 
ready sued and obtained a decree against the buyer on the alleged 
forged instrument, and the plaintiff subsequently sues the defend- 
ant not only for cancellation of the instrument, but to set aside 
the decree. The plaintiff,, not being a party to the decree, is not 
entitled to have it set aside unless the buyer is joined as a party 
to the suit (;■). ^ 

Where A. sues B. on a bond which B. ^lieges is void, e.g., as 
being passed for a balance due on wagering transactions, and pend- 
ing the suit B. sues A. for cancellation of the bond, B. is not en- 
titled to cancellation. It cannot be said in such a case that B. 
would suffer serious, injury if he did not bring the suit, for the 
very plea which is the foundation of B.’s suit is his defence in 
A.’s suit (/e). Moreover, the question of the validity of tlie bond 
being before the Court in A.’s suit, it cannot be said thus far 
that it could be left “ outstanding” within the meaning of this 
section. But where A. sues B for possession of certain land 
under s. 9 of the Act, and pending the suit he sues B. for cancella- 
tion of a deed of gift under which B. claims title to the land, there 
is nothing to prevent the Court from decreeing A.’s second suit, 
for the question in the second suit is one of title, while there is 
“iio such question in the first suit, the only question in the first suit 
being whether A. was dispossessed otherv^ise than in due Course 
of law (/). 

Registration. — ^The proceedings of a Registrar under the Regis- 
tration Act are of an executive officer invested with gifcwi-judicial 
functions and not proceedings of a judicial character. An order, , 
therefore, made by the Registrar for the registration of a docu- 
ment of which the execution is denied by the party alleged to have 
executed it is no bar to a suit by such party for cancellation of 
the document under this section. That this is so is clear from 
the provisions of the second paragraph of this section (m). 

Limitation. — ^Where a document is voidable (as distinguished 
from void), so that possession of the property to which it re’ates 
could nor be recovered until the document is set aside, and the suit 

(/i) lyyappa y. Ramalakshinamma 27 Bom. 607. 

(1890) 13 Mad, 349. (1) Jai Gopal v. Lalit Mohan 

(t) See also (1899) 23 Bom. 373, (1904) 26 All. 236. See notes to s. 

at p, 380, supra. ^ 9, above. 

(;') Jhum V. Beni Ram (1887) 9 (m) Mohima Chunder v. Jugal 

All. 439. Kishore (1881) 7 Cal. 736. 

(jfe) Ckaganlal v. Dhondu (1903) 


S. B. A. 
S. 89. 
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S H A cancellation o£ the document and lor posse.sHion, the period 

Ss 39 40. liniilalion is 3 years as provided by art. 91 of the Limitation 
’ Act ; art. 144 which provides a period of 12 years does not apply 
to such a case («). Art. 91 does not apply where the document 
is void from its very inception; the reason is that a document 
which is void ab iniHo does not require to be set aside (o). See 
also notes to s. 16 of the Contract Act under the Iieacl “ Lapse of 
time and limitation,” above. .. - 

t 

40 - Where an instrument is evidence oi" different 
What iustimiienis rights or different oliligations, the 
may be partially can- Couit hiay, in a proper case, cancel it 
in part and allow^it to stand for the 

residue. 

Illustration. 

A. draws a bill ou B., who endorses it to C., by whom it appears to be 
endorsed to D., who endorses it to E. C.’s endorsement is forged. C. is 
entitled to have such endorsement cancelled, leaving the hill to stand in 
other respects. 


Partial cancellation. — ^This section should not be aiiplied unless 
the rights or obligations evidenced by an iiihlrument arc distinct 
and separable. The following are further illuist rations: — 

(1) In 1871 A. agrees to grow indigo for 11. on 20j/$ bighas of 
land for a period of 9 years at the rate of Rs. 2 per bigha per 
annum. Of these, 16^ bighas are situaied in village K., and are 
held by A. under a sub-lease from X., Y. being the superior land-"** 
lord, and the remaining 4 bighas are situated in village K, and 
belong to A. K. fails to pay the rent to Y., and in 1874 Y. resumes 
possession of the land. The contract becoming impossible of per- 
formance. (see Contract Act, s. 56), A. may obtain cancellation 
of the agreement as regards ffie 16>4 bighas situated in village R. : 
Inder Pershad v. Campbell (p). 

(2) A. executes a decd'of mortgage in favour of B. A. gets 
back the deed from B. by fraud, and endorses on it a receipt for 
Rs. 1,200 purporting to be signed by B. B.’s .signature is forged, 
B. is entitled to have the endorsement cancelled, leaving the deed 
to stand in other respects: Ram Chandar v. Ganqa Saratt {q). 


(«) Rani Jaiiki Kunivar v. Raja 
AJi Singh (1887)* W I.A. 148; IS 
C^l. 58; Baktttram v. Kharsetji 
(1903) 27 Bora. 560; Govmdasami 
V. Ramasammy (1909) 32 Mad. 72. 

(o) I7n«i V. Ktmchi Amma (1891) 
14 Mad. 26; Jagardeo v. Phutjhari 
(1908) 30 All. 375; Banin Behari 


V. Kristo Gobindo (1903) 30 Cal. 
433, See also Raikishori v. Dehcn- 
drmath (1888) 15 I. •’A. 38 , 49-50; 
IS Cal, 409, 421, 

(/>) (1881) 7 Cal. 474. 

(9) (1917) 39 All. 103; 37 I.C. 
89. 
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4 ■ On adjudging- the cancellation of an inslru- 
Power to require TOent (r), the Couft may require the 
party for whom in- party to whom stich relie [ is granted lo 
to make compen-.a- make any compensation to the other 
lion. which justice may require. 

Compensation. — Compensation includes, of course, return of 
any payment received as part of the transaction annulled or 
avoided (s). 

Compensation on c^cellation. — ^Where a deed of hypotheca- 
tion or a deed of sale is ordered to be set aside on the ground of 
collusion between the grantor’s manager and the lender, it being 
proved that the grantor was of weak intellect and that in some 
cases the money was paid to the grantor and sometimes to his 
manager, the condition of cancelling the deeds should .be, not the 
repayment of moneys proved to have been received by the manager, 
but of sums shown to have been actually paid to the gi-antor per- 
sonally, or borrowed by the manager in the course of prudent 
management of the estate (f). Where a peison advances a small 
sum of money to another, and obtains from the latter by fraud 
'in repayment of the loan a deed bf sale of property worth con- 
siderably more than the amount of the loan, all that he is entitled 
to on cancellation of the deed is to be placeil in the .‘^ame position 
in which he would have been, had he obtained a deed of mort- 
gage instead of a deed of sale. He is not entitled to any allowance 
for repairs and improvements made by him to the propcity, the 
deed of sale having been obtained by fraud (m). 

• 

Minors. — See notes to s. 11 of the Contract Act under the 
head “ Fraudulent representation,” above (v). 


(r) This section cannot be extend- 
ed by analogy to cases where there 
is no question of cancelling any in- 
strument: Khati Gul V, LakJia 
' Singh. 9 Lah, 701; 111 I.C. 175; A. 
I.R. 1928 Lah. 609; Gvlabchand v. 
Chwmlal, 122 I.C. 266; A. I.R. 
1929 Nag. 156. 

(r) See Guthrie v. Ahool Mosuf~ 
fer (1821) 14 Moo.I.A. S3, 65. The 
Court refused to deal under this 
section with an instrument which 
was void, in^he absence of any claim 
for its cancellation* Puli Bibi v. 
Khokai Mondal (1927 ) 55 Cal. 712; 
111 I.C. 349. Qu. whethei any 
general rule can"be founded on this 
(f) Ajit Singh y, Bijai Bahadur 


Singh (1884) L.R. 11 I. A. 211; 11 
Cal. 61. 

(lO Sadashiv v, Dhakubai (1881) 
S Bom. 450. The section applies in 
tlie case of a tr.insaction declared to 
be void; Abdul Majid v, Raiiitsa 
Bibi A. I.R. 1931 Mad. 468; 131 I. 
C. 153. 

(») Limbaji v. Rahi (1925) 49 
Bom. 576 ; 88 I.C. 643; A.I.R. 1925 
Bom. 499 (attempted sale by minor’s 
step-mother, minor required to re- 
fund benefit to estate and himself) ; 
Rmg Ilahi v. Mahbub IlaM (1925) 
7 Lah. 35; 94 I.C. 25; A.I.R. 1926 
Lah. 170 (similar case in Maho- 
'medan law) . 


1. B. A, 
S. 41. 



S R. A. 
S. 42. 


CHAPTER VI (a). 


^ ^ Of Declaratory Decrees. 

^ 42 . Any person entitled to any legal character (b). 
Discretion of Court or to any right as lo any property, may 
as to declaration of institute a suit against any person deny- 
status or right. deny, his title lo 

such character or right, and the Court may in its discre- 
tion make therein a declaration that he is so entitled (c), 
and the plaintiff need not in such suit ask for any fur- 
ther relief (<d ) : 


Provided that no Court shall make any such decla- 
Bar to such decia- ration whe4*e the plaintiff, being able to 
seek further relief than a mere decla- 
ration of title, omits to do so (e). 


Exfu'lNation. — ^A trustee of property is a “ person 
interested to deny ” a title adverse to the title of some 
one. who is not in existence, and for whom, if in exist- 
ence, he would be a ^trustee. 


r ^ Illustration. 

'(a) A. is lawfully in possession of ceitain land. The inhabitants of a 
neighbouring village claim a right of way across the land. A. may sue 
for a declaration that they are not entitled to the right so claimed. 


(a) As to the Punjab, see also the 
Punjab Land-revenue Act, 1887 
(XVII of 1887), s. 45. 

(b) The title must be complete. 
A man who is qualified to vote at 
an election, but has not taken the 
required steps for having his name 
put on the register of voters, cannot 
sue for a declaration that he is quali- 
fied; Chittagong Mmicipal Com- 
mission V. Assam-Bengal Ry. Co„ 
115 I.C. 262j A.I.R. 1928 Cal. 736. 
S. 45 seems to be more appropriate 
to the case, but the facts are not 
made clear. 

(c) The Court will not make a 
declaration of mere facts which are 
not ripe for determination of their 
legal consequences: Kashma Diibain 


V. Ram Dataan Tewari (1927) 26 
All.L.J. 409: 109 I.C. 112. 

(d) When the Act was passed the 
power of making declaratory dc-- 
crees in England was confined to 
cases where the plaintiff had a pre- 
sent cause of action. It was ex- 
tended insl883; see Guaranty Trust 
Co, of New York v. Hatinay & Co 
[19151 2 K.B. 536, at pp. 557-562, 

Pickfoid L.J. p, 

(e) The decision of questions in- 
cidental to the plaintiff's title, such 
as the existence of a will, is not fur- 
ther relief; the Court has full power 
to dispose of them: Ma Nyun v. 
Chithanibaram Chettiar (1924) 2 
Ran. 572; 84 I.C. 1007; A.I.R. 
1925 Ran. 132 (very elementary) , 
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(b) A. bequeaths his properly to B., C. and D., " to be equally divided 
amongst all and each of them, if living at the time of my death, then amongst 
their surviving children,” No such children are in existence. In a suit 

"against A.’s executor, the Court may declare whether B., C. and D. took 
the property absolutely, or only for their lives, and it may also declare the 
interests of the children before their rights are vested, 

(c) A. covenants that, if he should at any time be entitled to property 
exceeding one lakh of rupees, he will settle it upon certain trusts. Before 
any such property accrues, or any persons entitled under the trusts are 
ascertained, he institutes a suit to obtain a declaration that the covenant is 
void for uncertainty. The Court may make the declaration. 

[Under the old English practice such a suit was dismissed as premature : 
Fyfe V. Arhuthnot (18S7) 1 Se G. & J. 406 : 96 R.R. ISl.l 

(d) A. alienates to B. property in which A. has merely a life interest. 
The alienation is invalid aij against C., who is entitled as reversioner. The 
Court may in a suit by C. against A. and B, declare tliat C. is so entitled. 

(e) The widow of a sonless Hindu alienates part of the property of 
which she is in possession as such. The person presumptively entitled to 
possess the property if he survive her may, in a suit against the alienee, 
obtain a declaration that the alienation was made wilhotiL legal necessity 
and was therefore void beyond the widow’s lifetime. 

(f) A Hindu widow in possession of property adopts a .son to her 
deceased husband. The person presumptively entitled to possession of the 
property on her death without a son may, in a suit against the adopted son, 
obtain a declaration that the adoption was invalid. 

(g) A. is in possession of certain property. B., alleging that he is 
the owner of the property, requires A. to deliver it to him. A. may obtain 
a declaration of his right to hold the property (/) . 

(h) A. bequeaths property to B. for his life, with remainder to B.'s 
wife and her children, if any, by B,, but if B. die without any wife or 
children, to C. B. has a putative wife, D,, and children, but C. denies 
that B, and D, were ever lawfully married. D. and her children may, in 
B.’s lifetime, institute a suit against C. and obtain therein a declaration that 
they are tnily the wife iuid children of B. (ff ) , • 


Origin and purpose o£ the section. — ^The history of decrees 
merely declaratory is as follows; — 

‘(1) Before the Chancery Procedure .\ct, 1852, it was not 
the practice of the Court in England to make a de- 
claration of right except as introductory to relief 
which it proceeded to administer (h). 


(/) Similarly if, A.'s title having 
been judicially affirmed against B_., 
B, makps a claim adverse to it in 
another proceeding, this is a fresh 
cause_ of action for A. under the 
present scctiftn: Gajadhar Singh v. 
Hari Singh, 47 All. 416 j 87 I.C. 
647; A.I.R. 192S All. 421. 

(p) Cases where this section is in- 
voked without dispute of the juris- 
diction mas', of course, be reportable 


on other grounds, e,g., Boulton 
Bros. (S' Co. V. New Victoria Mills 
Co., 26 All.L.J. 1119; 119 I.C. 837; 
A.I.R. 1929 All. 87; Dhanm Singh 
V. Nami (1929) 10 Lah. 676; 117. 1. 
C, 806; A.I.R. 1929 Lah. ISS, but 
are not to the present purpose. 

(A) Fischer v. The Secretary of 
Stale for India (1899) 26 I. A. 16, 
28; 22 Mad. 270, 282. 


. R. A. 
S.42. 
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S. R. A. ' (2) Decrees merely declaratory arc an innoveation, and they 

S. 42. first obtained authoritative - sanction in England by 

s. SO of the Chancery Procedure Act, 18.S2 (15 & 16 
Viet., c. 86) (t). 

(3) Seven years later, India followed suit with s. IS of the 
Code of Civil Procedure, 18S9, by vdiich it was en- 
acted as follows: — 

“ No suit shall be open to objection 6n the ground that a( i 
merely declaratory decree or order is sought thereby, and it shall I 
be lawful for civil courts to make binding declarations of right | 
without granting consequential relief ” '(j). 

' (4) S. IS of the Procedure Code of 18S9 was in the same 

terms as s. 50 of the QiancCry Procedure Act. As 
to the latter section, it was held by the Courts in Eng- 
land that it gave a right of obtaining a declaration 
of title only in tliose cases where the Court could have 
granted relief if relief had been prayed for (k). The 
same interpretation was put by the Privy Council on 
s. IS of the Procedure Code. In Kathana Naichiar 
V. Dorasinga (1), their Lordships of the Privy 
Council after observing that the application of s. IS 
of the Procedure Code must be governed by the same 
principles as those upon which the Court of Chanceiy 
proceeds in reference to the Chanceiy Procedure Act, 
s. so, said as to s. 15 of the Code: " It appears, there- 
fore, to their Lordships, that the construction which 
must be put upon the clause in question is, that a de- 
. claratory decree cannot be made unless there be a 
rig^t to consequential relief capable of being had in 
the same Court or in certain cases some other 
Court” (w). 

(5) The Code of 1859 was repealed by the Code of 1877, and 

the provision as to declaratory decrees transferred 
to s. 42 of the Spedfic Relief Act whicli was passed 
in the same year. 

(6) “The terms of the section [s, 4^] are not a precise 

reproduction of the provision contained in the Act 
of 1859 and the English law: in one direction they 


(0 Deokali Koer v. Kedar Nath 
(1912) 39 Cal. 704, 708; 15 I.C. 
427, 

(/) The decisions on this enact- 
ment are reviewed in Kalhama Nat- 
chiar v‘. Dorasinga (187S) 2 I. A. 
169, 187-190. 

(fe) Rooke V. Lord KeHmgton 
(1856) 2 K, & J. 753; Z.odv Long- 


dale v. Briggs (1856) 8 G.M.. 

&G. 391. 

(I) (1875) 2 I.A. 169, 187j Nil- 
many Singh v. Rally Shorn (1875) 
h.U, 2 I.A. 83; 14 Beng.L.R, 382'. 

(?«) E,g,, a Revenue Court: 
Sadni Ali Khan v. Ahdool Gwmey 
(1873) I. A. (SUppU) 165, 171; 
11 Beng.L.R. 203, 226-227. 
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are more comprehensive, in another more limited. It S, R. A. 
is common tradition that the section was designed to S. 42. 

* be' a substantial reproduction of the Scotch action of 
declarator, but whether this is so or nol is of no 
great moment. We have to be guided by its provi- 
sions as they are expressed ” («). 

(7) Before the Specific Relief Act the Courts in India had 
no ijower to make a merely declaratoiy decree inde- 
pendently of s. 15 of the Code of Civil Procedure, 

1859 : the power to make such decrees rested entirely 
upon that section (o). It might have been thought 
that since the enactment of s. 42 of tlie Specific Rc- 
* lief Act .the power of the Courts in India to make 
a decree merely declaratory rested entirely upon s. 42, 
and that the Courts had no power to make such a 
decree independently of that section, but a different 
view has been taken in some cases which are consider- 
ed below under the head “ Whether a decree merely 
declaratory can be made independently of this section ’ ’ 
of the section. — In a suit under this section — 
the plaintiff must be a person entitled to any legal cha- 
racter (p) or to any right as to any properly; 
the defendant must be a person denying, or interested 
to deny, the plaintiff’s title to such character or 
right; 

the declaration sued for must be a declaration that the 
plaintiff is entitled to a legal character or to a right 
to property; and 

where the plaintiff is able 1o seek further relief than 
a mci-e declaration of title, he must seek such relief. 

If any of the first three conditions is not fulfilled, the suit 
should be dismissed. If those conditions are fulfilled, but the 
fourth is not, the Court shall not malce the declaration sued for. 


(1912) 39 Cal. 704, 709; IS T.C. held the appUciuit wrong on the 
427. me^it^. Ought he not also to have 

(o)''(1873 ) 2 I, A. ,169, 179-180, soitght further relief? The mere 
note (/), above. fact of kindred oi affinity to a given 

(P) Qu. has a shareholdei in a person is not a legal cliaracter • 
company a* “legal character” enabi- Farmait Ah v. Mohammad Nawas 
ing him to claim a declar.ition that Khan (1930) 121 I.C. 417. 

the acting directors have ceased to (g) (1912) 39 Cal. 704, 709; IS 

be directois? Kailash Chandra Dutt T.C. 427, 

V. Jogesh Chandra Majuindar (1928) (r) Declarations of the right to 

32 C.W.N. 1084; 116 I.C. 724; A. conduct religious processions and 

94 


In Dcokali Koer v. Kedar Nath (g), Sir Lawrence Jenkins 
said : ‘ ’ The section does not sanction every form of decIaration7 
but only a declaration that the plaintiff is ‘ entitled to. an v legal 
char acte r or _tP any right as to any property it is the dis- 

(«) Deokali Koer v. Kedar Nath T.R, 1928 Cal. 868, where the Court 
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S R. A. regard of this that accounts for the multiform and, at times, cccen- 
S. 42. trie declarations which find a place in Indian plaints (j). If the 
Courts were astute — as I think they should be — to see that the 
plaint presented conformed to the terms of section 42, tlie diffi- 
culties that are to be foimd in this class of cases, would no longer 
arise.” In the same case the learned Judge said: ” It is a com- 
mon fashion to attempt an evasion of Court-fees by casting the 
prayers of the plaint into a declaratory shape. Where the eva- 
sion is successful it cannot be touched, but the device does not merit 
encouragement or favour ” (0- certain cases, such as ihe go- 
vernment of a company under the Indiap Companies Act, it may 
have to be considered whether the jurisdiction of the Court is 
excluded or limited by special legislation 

Whether a decree merely declaratory can be made indepen- 
dently of this section. — ^Tn Kathama Naichiar v. Dorasinga (v), 
which was a case under s. 15 of the Code of Civil Procedure, 1859, . 
the Privy Council held that the Courts m India h^d no power toJ 
make a merely declaratory decree' otherwise than~under that sec-l 
tion. In delivering the judgment o'f their Lordships of the Privy' 
Council Sir James Colville said; " They (their Lordships) at first 
conceived that the power of the Courts in India to make a merely 
declaratory decree was admitted to rest upon the ISth section of 
the Code of Civil Procedure, the effect of which has been «o much 
discussed. Mr. Doyne, however, raised some question as to that!' 
and suggested that the power was possessed by the Courts in thcl 
mqfussil before the Code of Civil Procedure was passed, and had notl 
been taken away thereby. No authority which establishes the first of) 
these propositions was cited; and their Lordships conefeive that if 
the Legislature had intended to continue to those Courts the gene- 
ral power of making declarations (if they ever possessed such a 
power), it would not have introduced this clause into the Code 
of Civil Procedure, which, if a limited construction is to be put 
upon it, clearly implies that any decree made in excess of the 


the like have been granted without 
reference to the Act : Mansur Hasan 
V, Muhattunad Zatnan (192+) 52 I. 
A. 61; 86 LC. 236; A.I.R. 1925 P. 
C. 36; folld., Muhammad Salim v. 
Ramkumar Singh, 26 AII.L.J. 1001; 
no I.C. 657; A.I.R. 1928 All. 710 
(Moslem saariiice of cows not be- 
ing in public view), in S.C. (iwr- 
ties reversed) leave to appeal not 
allowed, 123 I.C. 333; A.I.R. 1929 
All. 339: (1929) AII.L.J.. 241. In 
the P.C. case there was a prayer 
for an injunction. Bat the similar 
cose of Haubahar Singh v. Qadir 


Bux, 125 I.C, 14; (1930) AII.L.J. 
875, was decided expressly under the 
present secliouj 

(j) For a bad recent specimen, sec 
Sailendra Nath Bose v. Chant 
Chandra Bannerji (1929) 118 I.C. 
341; A.I.R. 1929 Cal. 422. 

(0 Deokali Koer v. Kedar Nath 
(1912) 39 Cal. 704> 707-708 
(«) Sarai Chandra Chakra/varti v. 
Tarak Chandra Chatter jee, 51 Cal. 
916; 82 I.C. 405; A.I.R. 1924 Cal. 
982. 

(v) (1875) 2 I.A.'‘l69, 179-180, 
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power thereby conferred would be objecLionable, the words of the 
section being; ‘ No suit>shall be .open to objection on the ground 
that a merely declaratory decree or order is sought thereby, and it 
shall be lawful for the Civil Courts to make binding declarations 
of right without, granting consequential relief.’ Nor does any 
Court in India since the passing of the Code seem to have considered 
that it had the power of making declaratory decrees independently 
of that clause.” Thf same reasoning applies with equal force to 
cases aidsing after the passing of the Specific Relief Act; that 
is to say, the power of Courts to make a decree merely declaratory 
since the passing of the, Specific Relief Act rests entirely upon 
s. 42 of the Act, and the Courts have no power to make suc h a 
decree independently of that section. But according to the Higli} 
Court of Madras a suit'for a declaration of right may not be within/ 
the purview of s. 42, and yet may be maintainable. It has ihiu 
been held that a pleader debarred from practising in village Court! 
by an order of 'the Collector purporting to have been made undei 
the Madras Village Courts Act on the ground of misconduct ma\ 
sue for a declaration that the otder is void. The suit was against 
the Secretaiy of State for India in Council, and the Court hcldj 
that' the Collector had no power to make any such order under 
the .said Act, and it made the declaration (re/), Reliance was 
placed by the High Court upon Fischer v. Secretary of State for 
India (x) in which Lord Macnaghten in delivering the j’udgment 
of their Lordships of the Privy Council said: "Now, in the first 
place it is at least open to doubt whether the present suit is within 
the purview of s. 42 of the Specific Relief Act. There casi be 
no doubt as to the origin and purpose of that .section. It was in- 
tended to introduce the provisions of s. 50 of the Chancery Pn?^ 
cedure Act of 1852 (IS & 16 Viet, c. 86)' as interpreted by judicial I 
decisions. Before the Act of 1852 it was not the pracl'ce of the 1 
Court in ordinary suits to make a declaration of right except as I 


(w) Ratnachandra v. The Secre- 
tary of State for India (1916) 39 
Mad. SOS; 31 I.C. 310. See also 
Rfimakrishna v. Narayana (1916) 
39 Mad. 80, 82 ; 26 I.C. 883. Where 
plaintiff merely asked for a declara- 
tion that a previous decree was void, 
suit was held maintiinablc on the 
fifround that s. 42 was not exhaus- 
tive; Si^ Krishna Chandra v. Maha- 
bir Prasad (1933) S3 All. 791; A. 
T.R. 1933 All. 488 [F.B.J; Secre- 
tary of State V. Subba Rao (1933) 
56 Mad. 749; 144 I.C. 400; A.I.R. 
1933 Mad. 618. Suit for declara- 
tion ,sitnpHciter that order of statu- 
tory body is in"excess of its juris- 
diction is always maintainable : 


Zamindar of Khallikotc v. Beero 
Ptllai (1935) 59 Mad. 825; 164 I.C. 
398; A.I.R. 1936 Mad. 531 [F.B.] 
(The Court held that such a suit was 
a suit under the general law based 
on a common law right: 59 Mad. 
825, at p. 848) . An application 
under the Madras Agriculturists’ 
Relief Act (IV of 1938) for a de- 
claration that certain rules passed 
under the Act were ultra vires did 
not fall under sec. 42: Svoayampra- 
bhai V. Muthukrishna (1942) 1 Mad 
L.J. 303; A.I.R. 1942 Mad. 362. 

{x) (1899) 26 I. A. 16, 27-28 ; 22 
Mad. 270, 282; Raniganj Coal As- 
sociation V. Tata Iron and Steel Co. 
(1940) 43 Bom.L.R. 403, 411. 


i. R. A. 
S. 42. 
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S Bi. A. j introductory to relief which it proceeded to administer. Hut the 
S 42 ^ present suit is one to which no objection could have been taken 
before the Act of 1852. It is in substance a suit to have the true 
construction of a statute declared, and to have an act done in 
contravention of the statute rightly understood pronounced void 
and of no effect. This is not the sort of declaratory deciee which 
tlie framers of the Act had in their mind. But even assuming 
that the Specific Relief Act applies to such q, suit as this, what is 
the result ? If the so-called cancellation is pronounced void the order 
■ of Government falls to the ground, and the decision of the Col- 
lector stands good and operative as from^the date on which it was 
made. . . . Their Lordships are of opinion that the Governnicnt 
have been wrong throughout, and that the suit is properly framed 
and not open to objection under the Specific Relief Act.” There 
was no point raised in the above case that s. 42 did not apply; 
on the other hand, it was assumed by coimsel that s. 42 applied, 
but that there was no ” further relief ” claimed as required by 
s. 42. At all events, the gi'ound of the decision was that the suit 
was in fact not for a declaration without more. 

On tlie other hand, in Shcoparson Singh v. Rawnandan 
Singh (y) Sir Lawrence Jenkins, in deliveiing the judgment of the 
Pi ivy Council, said: ” The Court’s power to make a declaration 
without more is derived from s. 42 of the Specific Relief Act, and 
regard must therefore be had to its precise temis ” (c). Already 
in 1910 the High Court of Bombay had said: ” It has long been 
established that the geneial power vested in the Courts in India 
under the Civil Procedure Code to enteitain all suits of a civil 
nature excepting suits of which the cognizance is barred by any 
enactment for the time being in force does not cany with it the 
general power of making declarations except in so far as such 
power is expressly conferred by statute ” (o). There is a diffd^ 
ence between a suit for the cancellation of an instrument and ai 
suit for a declaration that the instrument is not binding on thc-l 
plaintiff: Vellaya Konar v. Ramaswami (1940) Mad, 73, (1939) H “ 
2 Mad L.J. 400; A I.R. 1939 Mad 894 

The above cases arose in the Mufassal. Whatever doubt there 
may be as to the power of the High Court (&) to make a merely 
declaratory decree independently of s. 42, the Courts in the Mufas- 
sal had no such power at any time. The correct view, it is subT 
mitted, is that s. 42 is exhaustive of the cases in which a decree! 
merely declaratory can be made, and that the Courts have nojpow'erl 
to make such a decree indepmdently of that section. At all events | 
the proviso to s. 42 is paramount, and its effect cannot be * 

( 31 ) (1W6) 43 I. A. 91, 97; 43 Cal. (o) Vaktuha v. Agarsmgj'i (1910) 

694 ; 33 I.C. 914. 34 Bom. 676, 680; 7 I.C. 945. 

(*) See also Deokati Koer \ (b) The Code of 1859 was origi- 

Kedor (1912) 39 Cal. 704, 70R nally intended for a^lication in the- 
ISI.CvW. Courts not established by Royal 
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avoided (c), This view has I'ecently been upheld by the High 
Court of Calcutta (Rau and Biswas, JJ.) in Manjural Haque v. 
Bhseswar (d) M^here the authorities were reviewed. After refer- 
ring to the observations of the Privy Council in SheoparjKin 
Singh v. Ramnandan Singh (c) and Fischer v. Secretary of State 
for India (/), which had been cited in the course of the argument 
in support of the two apparently opposite views, the judgment pro- 
ceeds as follows: — ".We need not cite other authorities in support of 
either view. If we may say so, the several observations which \ye 
have quoted above arc not in veal conflict. What exactly is meant 
by tlic expression, ' a declaration without more’, ' a merely declaratory 
decree ’ or ' a decree merely declaratory ’ ? Let us remember that 
the act or order sougl^j: to be pronounced null and void in Fischer's 
Case, as in this suit, was one which deprived the plaintiff of certain 
present rights of property. In FiseJie/s Ca^e the order of the 
Governor-in-Council by cancelling the separate registration of the 
property which had been transferred to the plaintiff robbed the 
ti-ansfer of all legal force and effect under a local Regulation. In * 
the present suit, similarly, the order of the Board of Revenue, by 
setting aside the sale to the plaintiff, deprived him of his title and 
his right to get immediate possession of the pi'operty from the 
Collector. In each case, therefore, the plaintiff stood deprived^ of 
certain present rights of pi-opei'ty', and the declaration -of the offend- 
ing order as null and void resloi'ed or would restore those rights. 
We venture to suggest that a declaration of this kind is not “ a 
merely dcclaratoi-y ”, since it has the effect of giving relief 
besides serving to define I'ights. On the other hand, the 
declaration provided for in the illustrations under s. 42 of the 
Specific Relief Act may properly be sai^ to be ‘ merely declaratoiy 
decrees’.” After examining the illustrations, the judgment pro- 
ceeds : " It would, therefore, seem that the expressions, ‘ merely 
declaratory decree ’ and ‘ declaration without more ’ used in the 
Privy Council judgments in Kathama Natchiar's Case (g) and 


Charier, and it was not till the year 
1862 (when Supreme Courts were 
abolished and High Courts estab- 
lished) that it was extended to Uie 
Cotuts in the Presidency Towns: 
see cl. 37 of the Letters Patent. 

(c) U Po Them V. O. A. 0. K. 
R. M. Firm, S Ran. 699; 106 I.C. 
368; A.I.R, 1928 Rang, 34; Thevar 
V. Samhan, 6 Ran. 188; 110 I. C. 
S9S; A.I.R. 1928 Rang. 143, Cp, 
Raja UdaS-aj Singh v. Secy, of State, 
46 All. SS3; 88 I.C, 212; A. I. R.' 
1924 All. 6S2, where the main point 
was that the matter was of exclusive 
revenue jurisdiction. As to the 
somewhat complicated i elation of 


tins enactment to 0. XXI, r. 63, of 
the Civil Procedure Code, see Tidsi 
Das V. Shiv Dat, 9 Lah. 167; 103 
I.C. 763; AJ.R. 1927 Lah. 631; 
Fariduddin Affiiwd v. Murtasa Ali 
Khan (1935) 11 Luck. 486, 158 I. 
C. 338; A.I.R. 1936 Oudh 67; Sho- 
ta Nath Shankar Das v. Lachmt Na- 
rain (1930) 53 All. 316; A. I, R. 
1931 All. 83. 

(d) (1943) 47 Cdl.W.N. 408. 

(e) (1916) 43 I.A. 91; 43 Cal. 
ri04. T r 014 

(h (1899) 26 I.A. 16; 22 Mad. 
270. 

(g) (1875) 2 I.A. 169. 


S. B. A. 
S.42. 



7S0 


THE SPECIFIC RELIEF ACT, 1877. 


S B, A. 
S 42. 


Sheoparsan Singh’s Case (h) refer to a declaration which mere ly 
servSS— to— 4efi Be rights, present or future, without glwig preseHt 
relirfr The pwer ol ihfc Courts in India to make merely decla- 
ratory decrees in this sense is, under the above decisions, governed 
entirely by s. 42 of the Specific Relief Act. But where a decree 
has the effect of giving present relief as well, the power to make 
it will be govehied by the general provisions of the Code of Civil 
Procedure, e.g,, s. 9 or Order VII, r. 7 of fhe Code and not by 
s. 42 of the Specific Relief Act. Such a view would be consistent 
not only with tlieir Lordships' observations in the above two cases 
but also in Fischer’s case (t). On this Fiew, the present suit will 
no^e governed by s. 42 of the Specific Relief Act ” (;') . 

•y*' Discretion of the Court. — “ It is no ^ a matter of absolute 
> right to obtain a declaratory decree. It is disa'etionary with the 
’Oourt to grant it Of not, ^d in ev e ry case thT Court must exercisiL 
a sound jud^ient as to wliether it is rea.son ffilp r>r_rinl under a1 
the c ircumstances of the case t n grant t he relief pr ayed for. There' 
Is so rauch more danger in India than here of harassing and 
vexatious litigation that the Courts in India ought to be mo.st 
careful that mere declaratory suits be not converted into a new 
and mischievous source of litigation ” (fe). It has accordingly 
been held that a decree should not be passed— 


b\ 


_^(l) in a suit by a Hindu widow against her mother-in-law 
and a son adopted by the latter, for a declaration that 
the adoption is invalid and that a will made by the 
' mother-in-law bequeathing the whole of her husband’s 
property to the adopted son is invalid for the purpose 
of transferring ^he estate ( 1) ; 

(2) in a suit by a reversionary heir against a I-Iindu widow 
and a devisee under her will, for a declaration tliat the 
will is invalid for the purpose of transferring the 
estate (m) ; 


(h) See note (e), sujira. 

(i) See note (f), supra. 

(}) See also U day Chandra Paul 
V. Parmar A.I.R. 1941 Cal. 1S3; 44 
C.W.N. 1063; 196 I.C. 18S:Ze6-«J- 
Nisa V. Din Mohammad (1941) Lah. 
451; 193 I.C. 641; A. I. R. 1941 
Lah. 97, 

(fe) NarainMiUerv, Kishen Soon- 
dory Dassee (1873) I.A. (Suppl.) 
mr 162; 11 Beng. L.R. 171, 
190; Kathama Natchiar y, Dora- 
singa (187S) 2 I.A. 169. 181-182; 

Shroparson ' Singh v. Ratnnandan 
Singh (m6) 43 I.A. 91, 97; 43 Cal. 
694, 704-7OS; 33 I.C. 914; Joseph v. 


CnJcvHa Corporation. (1916) 43 I.A. 
243, 248; 44 Cal. 87; 36 I.C. 912; 
Ma Hiay v, U Tha Htine 2 Rang. 
649; 88 I.C. 66; A.I.R. 1925 Rang. 
184 (plaintiff’s conduct was fraudu- 
lent, but it seems his claim was 
wrong on all points) ; Khushi Ram 
V. Nand Lai A.I.R. 1933 Lab; 866; 
147 I.C. 399. 

(/) Rani Pirthi Pal Kunwar v. 
Ram Gumm Kunwar (1890) 17 I.A. 
107; 17 Cal. 933. 

(m) Thukurain Jaipal Kunwar v 
Bhaiya Indar Bahadur^Singh (1904) 
31 I.A. 67; 26 All. 238; Vijiasami 
V. Sasivarnia (1905) 28 Mad. SW, 
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(3) for a declaration that the election of the defendant as S. B. A. 
a member of the Bengal Legislative Council is in- S. 42. 
valid (m) ; 

(4) in, a suit by a purchaser of a reversionaiy interest 
against the trustees of a deed of settlement and the 
beneficiaries, for a declaration of his rights under the 
deed, when the circumstances are such that to give a 
declai-ato^ decree would be to offer direct encourage- 
ment to speculative purchasers of doubtful titles (o ) ; 

(5) where the case is of such a character that the decree, 
if passed, wo:pld be or might become ineffective (p) ; 

(6) where there was an alleged wrong ^entry (without 
contest at the time) made many years earlier in the 
khewat, tfi’ere had been long delay on the plaintiff’s 
part, and the declaration prayed for would not have 
bound all parties interested (q). 

The Federal Court have left open the question whether a suit 
lies under s. 42 .against a Provincial Governificnt for a declaration 
that a provincial statute is ultra vires (r) . 

The Privy Council is reluctant to overrule the discretion of 
the lower Courts in gi'anting a declaratory decree under this 
section (j). 

A suit does not lie merely to set aside an assertion.y- 
Thus a plaintiff who is actually in receipt of rents from the defen- 
dants, his tenants, cannot sue to set aside a mere allegation of the 
defendants that they were holding the land under a certain 
tenure (f). But it is otherwise where the tenants not only set up 
a certain tenure, but exercise rights in the land inconsistent with 
the tenu're under which the plaintiff alleges they hold the land, 
though consistent with the tenure set up by tliem («). Note that 
■" ■ ... - ■ 

562; Deoki v. Jwala Prasad SO All. A.I.R. 1941 Oudh 422; Muhammad 
678; 113 I.C. 737; A.I.R. 1928 All. Israil v. Patna City Municipality 
216, does not seem consistent with (1942) 21 Pat. 481; A.I.R. 1943 
tliese authorities, which were not Pat. 34. 

cited. A reversioner in whose fa- (g) Aftab Ali Khan v. Akbar Alt 
vour a surrender was made cannot Khan (1929) All.L.J. 794; 121 I. 
ask for a declaration that the surren- C. 209;^ Shiam Lai v. Mohammad 
der is void: Jeka Dula v. Bai Jwi Ali A.I.R. 1935 All. 174; 153 I.C. 

(1937) 39 Bom.L.R. 1072; 174 I.C. 73. 

24; A.I.R. 1938 Bom. 37. (r) Thakur Jagminath Baksh v. 

(n) Bhupendra Nath v, Ranjit The United Provinces A.I.R. 1943 
Singh'Xim) 41 Cal. 384; 20 I. C. F.C. 29, atp. 35. 

676. (j) (1904) 31 I. A. 67; 26 All. 

(o) Bhuiendro Bhusan v. Tri- 238, note (m), supra. 

guncmath (1881) 8 Cal. 761. (.t) Nilmony Singh v. Kally Churn 

(p) Maharaj Narain v. Shashi (1875) 2 I. A, 83; 14 Beng. L. R. 

(1915) 37 All. 313; 29 l£. 53; Bis- 382. 

wamth Saran v. Mujtaba Husain (m) Kab Kishen v. Golam Alt 

(1941) 16 Luck. 742; 195 I.C. 402; (1886) 13 Cal. 3, 11. 
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S. B. A. in ill. (g) there is no mci'c allegation of ownei'ship, but a deniaml 
S. 42, for possession. - • 

s/ "Person entitled to any legal character or to any right 
as to any property.” — No suit is maintainable under this section 
unless the plaintitf is a person entitled to some Jegal character or 
to some right as to property, and the declaration sought is that he 
is entitled to such character or to suclT'right (v). A declaration 
in respect of the correctness or otherwise of ap electoral roll, when 
the election Is already over, would be useles| and is not granted (w). 
The Court will not make such a merely negative declaration as that 
A. does not infringe Z.’s trade mark by spiling goods under a mark 
X. to which A. makes no exclusive claim (:r). The right of lEe' 
owner of a building to receive compensation from a public body 
for the removal of fixtures attached to the"^ building is a right to 
property, and he may sue for a declaration of such right (y). A 
person entitled to property on the death of a Hindu widow may^ 
sue, where the parties are referred by a Revenue Court to a Civil ^ 
Court, for a declaratfon that the widow is in possession of the pro- 
perty not as heir of a separated Hindu, but as the widow of a 
deceased coparcener in lieu of maintenance (a). A landlord who 

ISS; Maijuddin Khan v. Jamkibal- 
lobh Dalta (1932) 60 Cal. 438; 14S 
I.C. 248; A.I.R. 1933 Cal. 492. 
Suit for mere honours without riglit 
floes not he: Chitii Bahti v. Vnikata- 
mbhu A.T.R. 1933 Mad. 264; 143 
I.C. 104. No declaration that de- 
fendants had no right to do picket- 
ting: Dipchand Kuiidaliimal v. Ma- 
mkehand Mvltonmal (1939) Nag. 
429; 182 I.C. 18; A.I.R. 1939 Nag» 
154, 

(a-) Mohammed Abdul Kadcr v. 
Finlay Pleminp & Co, (1928) 6 
Rang. 291; 111 I.C, 136. Suit for 
a decl.iration'that certain pioceed- 
ings of Religious Endowments Boaul 
deciding that plaintiif is not entitled 
to certain honours in a temple does 
not he. Ramanuja Jecyar v. Board 
of Commissioners for Hindu Reli- 
gious Endowments A. I. R. 1935 
Mad. 621; 69 Mad.L.J. 14; 156 I. 

C. 460. Declaration may be made 
ol a right to say praj’ers in 'll mos- 
que: Jiwan. Khan v. Habib (1933) 

14 Lah. 518; 144 I.C. 658; A.I.R. 
1933 Lah. 759. 

(y) Joseph v. Calcutta Corporor 
lion (1916j‘ 43 I. A, 243 ; 44 Cal. 

87; 36 I.C. 912. 

(a) Ram Mmorath Singh v, Dil- 
raji (1914) 36 All, 126; 23 I.C. 


(®) Sheoparsan Swgh v. Rama- 
nmtdan Singh (1916) 43 I. A, 91, 97; 
43 Cal. 694; 33 I.C, 914; Deokali 
Koer V. Kedar Hath (1912) 39 Cal. 
704; IS I.C. 427; Haji Mohammad 
V. Province of Bengal (1942) 1 Cal. 
211 ; 201 I.C. 248; A.I.R. 1942 Cal. 
343; Naran Chandra Dalapati v. 
Sidh Nath Singh (1940) 2 Cal. 443; 
190 I.C. 200; A.I.R. 1940 C.^. 445; 
Satruhan Prasad v. Udai Pratap 
A.T.R. 1940 Pat. 502; 187 I.C. 207; 
Hand Lai v. Kharaiii Lai A.I.R. 
1938 Lfih. 574; 178 I.C. 128. Suit 
lies for a declaration that plaintiff is 
the real decree-holder of a decree 
obtained by his agent: Abdul Gaffoor 
V. Ma Suliano A.I.R, 1931 Rang. 
24; 130 I.C. 366. Suit lies for n 
declaration that a prior mortgagee, 
who is in possession of a portion of 
a mortgaged house sold to him on an 
order for sale of the whole house 
obtained by .i subsequent mortgagee, 
is entitled to a charge on the portion 
piusthased by him: Makhan Mai v. 
<r 0 kal Chtmd A. I. R. . 1932 Lah. 
237; 138 I.C, 699. 

(Jtrt Abdul Ahad v. Ashfaq Ali 
iyE/R.J1933 Ondh 423; 147 I, C. 
79®. ' TSiecflotMt; KaH Prasad v. 

■ Pktse^ (19ffl).12 Pat. 

209; Al.®,. 1933 Pat' 
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is in possession through his tenants may sue the defendant who g. B. A. 
■claims the land as agaiilst him by an adverse title and has turned S. 42. 
■out the tenants for a declaration of his title as against the defen- 
■dant and for possession which would be by receipt of rents from 
the tenants. It is a mistake to suppose that the tenants are the 
■only persons entitled to sue in such a case (a). A person holding 
a sar-i-pte^hgi lease from an occupancy tenant and who has let out 
the land to others may sue the lessor and the sub-lessees ,for a 
declaration of his title, as aar-i-peshgi lessee and for possession 
■which could only be by receipt of rents from the sub-lessees (/!»). 

^n owner of land has a right to bring a suit against any member 
of the public who formally claims to use the land as a public 
road (c). The right, of a gor (priest) to conduct his yajmayis 
(patrons) to a temple to perform worship there on their behalf 
and receive presents from their patrons is a right to propert}’-, and 
the gar may sue for a declaration of such rights where"those rights 
are interfered with (d). A suit by a committee under the Reli- 
gious Endowments Act lies for a declaration that dismissal and 
[appointment of another is valid (e). The founder of a waqf is 
I entitled, after the death of the mutawalliA named by him without 
'having exercised the power of appointment conferred on them, to 
apply . for a declaration that the right to appoint successors has 
devolved on himself (f). A plaintiff may under Ihis-sectinn sne,» 


2S2: Kanhai Lai v. Jai Lai (1922) 
45 All. 164; 69 T.C. 840; A.I.R. 
1923 All. 54. Distant sind contin- 
gent reversioner cannot claim decla- 
ratory relief: Daya Shankar v. 
Mohaiiitnad Ibrahim A.I.R. 1933 
Oudh 555; Mahomedtui reversioner: 
Karim Baksh v. Rahman A.I.R. 
1933 Lali. 555; 144 I.C. 408; Ferose 
Din V. KkaW Din A.I.R. 1933 Lah. 
184; 145 I.C. 204. 

(a) Bissesnri v. Baroda Kanta 

Roy (1884) 10 Cal. 1076. Unsettled 
■condition among landlords and ten- 
ants is good ground for declaratory 
■decree: Mnthukumaramamia v. 

Subbaraya A.I.R. 1931 Mad, 505; 
133 I.C. 193. Suit lies for a decla- 
ration that the Record of Rights is 
■wrong a^d for its correction ; Sarasi- 
jaksha V. Karpur Kamini A.I.R. 
1937 Cal. 745 ; 42 C.W.N. 96. De- 
■claration wh?re land is held under 
common title and defendant disputes 
part of such title: Sukhdeo Singh v. 
Mathra Singh .^.I.R. 1933 Lah. 
412; 142 I.C. 606. 

(b) Sita Ram v. Ram Lai (1896) 

95 


18 All. 440 [F.B.] ; Ghulam Hussain 
V. Mahammad Hussain (1909) 31 
All. 271. 

(c) Chuni Loll v. Ram Kishen 
Saku (1888) 15 Cal. 460 rF.B.]. 
Each denial of title gives a fresh 
cause of action: Ram Lai v. Tha- 
kurji Mandir A.I.R. 1933 Lah. 920; 
146 I.C. 136. 

<d) Kalidas v. Parjaram (1891) 
15 Bom. 309. See also Beni Madho 
Pragwal v. Him Lai (1921) 43 All. 
20; 59 I.C. 873; but otherwise if the 
presents are not connected with a 
religious office: Bansi v. Kanhaiya 
(1921) 43 All. 159; 59 I.C. 659. 

(e) Golam Hossain Shah v. Altaf 
Hossain (1933) 61 Cal. 80; 149 I.C. 
1215; A.I.R. 1934 Cal. 328. 

(/) Rugghmi Prasad v. Dhamto, 
49 All. 435 ; 99 I.C. 1045; A.I.R. 
1^7 All. 257. A beneficiary under 
a %mqf can sue the mutawalli to 
establish his right: Niamatwmissa v. 
Hafieul Rahman (1933) 8 Luck. 
482; 144 I.C. 473; A.I.R. 1933 Oudh 
261. Declaration that plaintiif is 
mutawalli is competent: Md. Jafar 
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for, a declarat i on that the defendant is not his son (n) or that the 
defendant is not his._adoptcd son (/t). _A' plaintilf in of 

property Claiming to be the ownca- thereof mav sno fnr a dcclaratioa 
that a ^ci-ee obtained bv_one of the twn Hefen d^ its ag ainst tht 
other attecting the plaintiff's property was cdlusive and is not 
blinding on the plaintiff, fi’). A suit may be 'brought under 'thir 
section by tlie Mahomedan inhabitants of a village for a declaration 
that ^n idgah and the land adjoining it situated in the village is 
xmqf property (/). The right to attach a particular property is a 
right as to that property {k). 

A suit does not lie under this sectidn for a declaration that a, 
valid personal contract still subsists between the p hiintiff an^ the 
defendant. Such a suit is not for a declaration that the p lainSiT"' 
js entitled to a legal character or to any right .is to anv proj^ y (f), 
Likewise a decrec-4iolder cannot sue for a decimation of the debtor’s 
title to prop'erty (w). Jkclaration is noi prani^it if oidy 

the pecuniaiy relationship between the par ties to a co nirar t 

The right to use a street as a thoroughfare is a right which a 
Court might properly declare; but the right to pass along a street 
playing music is not a right which the Courts ought to recognise in 
that sense (o). 


Ilussaiii Khan v. Md. Taqi Khan A. 
T.R. 1933 Ouclh S17; 14S I.C. 1003. 

(f) Vaktuha v. Agarsingji (1910) 
34 Bom. 676 ; 7 I.C. 945. Decl.ira- 
tion •that plaintiff is the adoptive 
father of defendant; Bansilal v. 
Shankarlal A.I.R. 1933 Nag. 292; 
declaration of non-paterttjty and 
consequent non-Iiabihty to pay main- 
tenance: U Arsewa v. Ma Kyin 
Shwe (1940) Rang. 668; 192 I.C. 
439; A.I.R. 1940 Rang. 298. 

(/O Chmiasami v. Ambalavaima 
(1906) 29 Mad. 48. 

(0 Gandla v. Sivanappa (191S) 
38 Mad. 1162; 26 I.C. 232. But 
see Ganga Ghulani v. Tapeshri Pra- 
sad (1904) 26 All. 606, 607, and 
Kmhamed v. Kutli (1891) 14 Mad 
167. 


(i) Muhammad Alam v. Akbat 
Husain (1910) 32 All. 631. But see 
Wajid Ali Shah v. Dianat-ul-Lali 
Beg (1886) 8 All. 31; Sifat AH v. 
Ati Mian (1933) All.L.J. S13; 14<l 
I.C. 298; A.I.R. 1933 All. 284. 

(fe) Jmmdbai v. Dattatraya (193S) 
60 Bom. 226; 38 Bom.L.R. 251; 

W36 Bom. 

160. There is nothing in s. 4S 
"which bars a suit for a declaratiot 


that a certain sale is void ■ Mangtu- 
lal V, Daya Shmkar A.I.R. 1936 
P.it. S72; 165 I.C. 749. Right to 
attach property is a mere proceduial 
right and docs not entitle one to a 
declaration: Maung Ba Maung v, 
Maung Ba Yin [1940] Rang. 59; 
183 I.C, 728; A.I.R, 1939 Rang, 
332. ® 

(/) Rainakrishna v, Narayana 
(1916) 39 Mad. 80; 26 I.C. 883. A 
declaration that the plaintiff was a 
holder for value of a cheque was 
flowed in peculiar circumstances in 
Gtrdhari Lai v. Paiemiappa Mudali 
119 I.C. 158; A.I.R. 1929 Mad. 
572, sed qu. Suit does not lie for 
declaration lh.it defendant would be 
liable to compensate plaintiff in case 
the latter had to pay : Nathu Ram v. 
Mula A.I.R. 1937 Lah. 25; 169 I. 
C. 932. 

(»») And sembh; not evCh if the 
property has been attached: K. R. 
M. A. Firm v. Maung^ Pq Thein 4 
Rang. 22; 95 I.C. 98; A.I.R. 1926 
Rang. 124. 

(») Gopaldas v. Mul Rai A. I R 
1937 Lah. 389; 171, I.C. m 

Kadir 

(1918) -42 Bom. 438; 46 I.C. f4o. 
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A., a Hindu, dies leaving a widow, B. R., A.’s executor, g 
applies for probate of A.’s will. S. files a caveatj but the caveat 
is dismissed, and an order is made for a grant of probate to R. 
Subsequently S. sues R. and the widow for a declaration diat he is 
the next reversioner to the estate of A. and, as such, is entitled to 
apply to the Court having probate jurisdiction for revocation of 
the grant of probate . S. is not entitled t o sue under this section, _ 
.as_he is not entitled to anv legal character or t o any ng ht to p ro- 
perty. The reason is that even as a reversioner he cannot have ^ 
any right to A.’sestate unless A. d ied intestate, and the grant of_ 
probate (until revoked 1 ie conclusive Aat A. did not die intes- ^ 
tate_££). '^e purposely refrain from citing pthec. cases where the 
only matter really m dt^pute was the special custom of some tribe 
or sect. 

Declaration as to right to possession.— 511s. (a) and (g) 
show that a person in possession may sue for a declaration i n cer-^ 
tain events. Where a person is m possession of land, and the 
defendant, alleging that the land is waqf property and that he is 
the mutmvalti thereof, interferes with his tenants and prevent*? 
them from paying rents to him, and it is found that the defendant 
is not the mutawalK nor possessed of any interest in the land, such 
person is entitled to a declaration as against the defendant that he 
is lawfully entitled to possession and to an injunction restraining 
him from interfering with his possession. It is not necessary for 
him to be entitled to such a declaration to negative that the land 
was wa^f property. It was so held by the Privy Council in Ismail 
Ariff V. Mahomed Ghouse (q) : “ The possession of the plaintiff” ] 
[which was for a period of 6 years] was sufficient evidence of title / 
as owner as against the defendant. By s.'P of the Specific Relief I 
Act (Act I of 1877), if the plaintiff had been dispossessed other- 
wise than in due course of law, he could, by a suit instituted within 
six months from the date of the dispossession, have recovered 
possession, notwithstanding any other title that might be set up in 
such suit. If he could thus recover possession from a person who 
might be able to prove a title, it is certainly right and just that he 
should be able, against a person who has no title and is a mere 


Declaration that certain members of 
.1 community have a right of taking 
out processions with music on. pub- 
lic roads' Muhammad Jalil Khan v 
Rant Nath Katua (1930) S3 All. 
484; A. 1 R.-1931 All. 341, Autho- 
rity on the mattei of piocessions 
and the like is in a legrettably un- 
settled state, cp. footnote (r) to 
commentary on 3. 42, under head 
"scope of the section”, above. 


(» Sheoparsan Singh v. Rama- 
nandan Smgh (1915) 43 I. A. 91; 
43 Cal. 694; 33 I. C. 914. 

(?) (1893) 20 LA. 99; 20 Cal. 
834; Gangaram v. The Secretary of 
State for India (1896) 20 Bom. 798; 
Hamnantrav v. The Secretary of 
State for India (1901) 25 Bom. 287; 
Ayyaparaju v. The Secretary of 
State for India (1914) 37 Mad. 208, 
300; 2S1.C. 894. 


i. B A. 
S 42. 
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S, R. A. wrongdoer, to obtain a declaration of title as owner, and an injiinc- 
S. 42. tion to restrain the wrongdoer from interfering with his possession,” 

" Interested to deny.” — suit may be brought under thi.s 
section not only against a person denying, but a person interested to 
deny, the plaintiff’s right to property. 

Where an order is made by a magistrate under the provisions 
of the Criminal Procedure Code against a person directing him to 
remove an otta standing in front of his shop as an obstruction to 
the public way, such person may institute a suit against the Secre- 
tary of State for India in Council for a declaration that the land 
on \Yhich the otta stood is his property, •and that it does not form 
part of the public road. Public roads are under the Land Revenue 
Code (Bombay Act V of 1879) vested.- in the Government of 
Bombay, and the Government therefore are “ interested to deny ” 
the plaintiff’s title- to the land (r). A suit for a declaration thSi? 
the marriage between the parties to the suit is dissolved is main- 
tainable when the defendant is interested to deny the illegal 
character claimed by the plaintiff (ji). 

Where the defendant admits the plaintiff’s right or the plain- 
tiff’s title to any property, this section has no application (f). 

“Further relief.” — ^A suit should not be dismissed if a 
plaintiff, being able to seek further relief, omits to do so. All t.hat 
is provided by this section is that the Court sh al l no t make a dcc laji^ 
Nation in the events spe cified in the proviso, not that t he Court 
^au not grant me relief mat is oraved (u). Where~the plaintiff 
omits to seek further relief, and applies for an amendment in the 
Court of first instance, the Court should allow the amendment (w). 
Where the objection that the plaintiff has omitted to seek further 
relief is taken for the &rst time in appeal, the Court should not 
refuse to make the declaration, but allow the plaintiff an oppoilu- 
nity of amending the plaint («/). But no such amendment should 


(r) Tlie Secretary of State for 
India in Comicil v. Jethahhai (1893) 
17 Bora. 293; Bhagtvan Baksh Singh 
V. Secretary of State for India in 
Council 1937 All. 736, at p. 756; 
171 1.C. 322; A.I.R. 1937 All. 569: 
Salaniat Begam v. Sheikh Ikram 
A.I.R. 1933 All. 663; 145 I.C. 728; 
Muhamtnad Habit Khan v. Badi-ul- 
Zatmn (1932) 14 Lah. 414; A.I.R. 
1933 Lah. 195; 141 I.C, 443. 

is) Hoor I than Begwn v. Eugene 
Tiscenko (1942) C.W.N. 465 ; 200 
I.C, 176; A;I.R. 1942 Cal. 325. 

it) Mu»ticit>al Corporation, of 
Rangoon v. Saw Willie A.I.R, 1942 
Rang. 70. 

(m) Sakharam v. The Sea^etary 


of State for India (1904) 28 Bom. 
332; KimJ Bikari Prasad ji v. Kes- 
havlal (1904) 28 Bom. 567, 

,iv) Kalabhai v. The Secretary of 
State for India (1905) 29 Bom. 19, 
29; Mohammad Sadiq v. Allah 
Bakhsh (1929) 120 I.C. 531. 

(w) Limba v. Rama (1889) 13 
Bom. .548; Chomu v. Umma (1891) 
14 Mad. 46; Charon Das Jaiiina 
Devi (1928) 10 Lah. 403; 112 I.C. 
48, does not seem reconcilable with 
these decisions, thouglT on pi inciple 
it seems correct that particular acts 
authorised by an -existing operative 
instrument cannot be declared in- 
valid without cancelling the instru- 
ment. Cp. Bonia Singh v. Diwan 
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be <allowed where the objection is taken in the Court of first 
instance and the plaintiff notwithstanding persists in continuing 
the suit as framed (x). Where in a suit under O. XXI, r. 102, 
Civil Procedure Code, plaintiff claimed a declaration and posses- 
sion, but subsequently struck out his claim for possession, it was 
held that the suit was not governed by the proviso to s. 42 and 
was maintainable (y). 

In a suit wherq the plaintiffs prayed for a declaration that 
they were entitled to a two-fifths share of property in the posses- 
sion of the defendants, the Allahabad High Court held that the 
proviso to s. 42 did not apply, as relief by way of partition would 
be granted by the Collector (s). This appears to be unsound. 
The relief is granted by the Court though the Collector is the 
officer of execution. In any case the plaintiffs should have asked 
for joint possession. . ' ^ ^ 

A suit for a declaration of right to pre-empt would not lie if 
not followed by a prayer for consequential relief (a). And a suit 
for a declaration that a decree was obtained by fraud docs not 
lie in the absence of a prayer to set it aside (b). 

Injunction is “ further relief ” within the meaning of the pro- 
viso (c). And so is cancellation (d). A suit 11 -|prpfr)rp for m 
declaration and an injunction or for a declaration and cancellation 
a suit in which further relief is sought (g). But where in addi- 
tion to an injunction the pl^ntiff might have praved for nosses- 
"^n. but omits to do so. the Court should not make the declaration. 


Singh, its I.C. 539; A. I. R. 1929 
Lali. 11; Biii Zvbaida v. Mohan 
Ram A.I.R. 1937 Pat. 229; 170 I.C. 
84. Plaintiff cannot be compelled to 
ask for consequential relief arising 
(luring pendency of a suit'; Hurmai 
^■lli Shah V. Tufa^ Mohammad (1934) 
16 Lah. 729; 1S6 I.C. 830; A.I.R. 
1935 Lah. 332. It is open to the ap- 
pellate Court to allow amendment 
(inverting suit for declaration into 
one for possession; Bal Mukand v. 
Madan Gopal A.I.R. 1935 Lah. 91; 
157 I.C. 1024. 

(;r) Suryanarayaiiamurii v. Tam- 
manna (1902) 25 Mad. 504, 506; 
Narayana v. Shankumi (1892) 15 
Mad. 255, 257-258; Raj Narain Das 
V. Shama Nanda Das (1899) 26 Cal. 
845; Shiv Ram v. Bhag Devi (1918) 
Punj. Rec.-^o. 118, p. 374 ; 48 I. 
C. 838; Atnia Ram v. Godhu Ram 
(1932) 14 Lah. 306; 141 I.C. 409; 
A.I.R. 1933 Lah. 712. 

(y) Ram Chatldra v. Sunderlall 
Singh A.I.R. 1938 Pat. 558; 176 


I.C. 862. 

(a;) Rupan Rai v. Sitbh Karan 
Rai (1919) 41 All. 207 ; 49 I.C. 367. 

(o) Chanran Das v. Amir Khan 
(1921) 48 Cal. 110; 67 I.C. 606, P. 
C. 

(6) KamJa Kant Jha v. Mukti- 
nath Jha A.I.R. 1942 Pat. 309; 197 
I.C. 185. 

(c) Kwij Bihar i Parsadfi v. Kc- 
shaolal (1904) 28 Bom. 567; Deokalt 
Koer V. Kedar Nath (1912) 39 Cal. 
704; Singh Sanatan Dharam High 
School Trust v. Singh Rajput High 
School (1937) 65 I.A. 106; (1938) 
Lah. 63; 172 I.C. 993; A.I.R. 
1938 P.C. 73. See s. 52 of the Act. 

(d) Tacoordeen v. Nawab Syed 
AH (1874) 1 I.A. 192; 13 Beng.L. 
R. 427. See s. 39 of the Act. 

(g) Conversely a suit merely for 
declaration will not be entertained 
where the real object is to set aside 
a decree: Rajbans Sahay v. Askaran 
Baid 125 I.C. 113; A.I.R. 1930 
Pat. 227. 


1 . B. A. 
S. 42. 
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Thus a plaintiff suing for a declaration that he is the Sheik of 
Kalli and entitled as such to all the properties attached thereto, and 
for an injunction against the defendant to resti'ain him from deal- 
ing with the properties, -ought to pray for possession of the pro- 
perties if they arc in the defendant’s possession at the date of 
suit. The reason is "that the further relief which the plaintiff is 
bound to claim is such relief as he would be in a position to claim 
from the defendant in an ordinary suit by virtue of the title which 
he seeks to establish and of which he prays for a declaration ” (/) . 
But a plaintiff suing for a declaration that a conveyance of pro- 
perty by defendant A. to defendant B. taken by B. with notice of 
a prior agreement for sale 'of the property by A. to the plaintiff is 
not binding on the plaintiff, and for specific performance of the 
agreement, is not obliged to pray for delivering up and cancellation 
of the conveyance; in such a case the suit is primarily one for 
specific petformance, that is, for execution of a deed of sale of 
the property by A. to the plaintiff (g). Judgment creditors suing 
their debtor and a transferee from him and praying a declaration 
'that the transfer is void as against creditors and they are entitled 
to ' proceed against the property are not bound to pray for a 
cancellation of the deed (h). 

Under this section a plaintiff who is able to seek further relieT'* 
than a mere declaration of title is obliged to seek such relief : if 
he omits to do so, the Court will not make the declaration asked 
for. Thus a plaintiff out of possession suing for a declaration of 
1 title to la nd ought to pray for possession , if the defendant is in 
^ adverse possession \i). But he is not obliged to do so if the defen- 
dant is not in possession or if he is in lawful possession in any case 
and the dispute relates only to the character of his possession (/) . 

" In order that a suit can be held to be unmaintainable by the appli- J 


(/) Abdulkadar v. Mahomed 
(1892) IS Mud. IS; Anita Bala v. 
Madhabendu (1942) 46 C.W.N. 20; 
74 Cal.L.J. 341; A.I.R. 1942 Cal. 
24S. 

(g) Kannan v. Krislwan (1890) 

13 Mad. 324. 

(ft) Ma Sein v. P. L. S. K. Firm 
(1929) 7 Rang. 477; 120 I.C. 228. 
(i) Bikutti V. Kalandan (1891) 

14 Mad. 267; Narayana v. Shan- 
kmi (1892) 15 Mad. 2SS; Muttakke 
V. Thivitnappa (1892) IS Mad. 186; 
Kmhiamma v. Kmhumi (1893) 16 
Mad. 140; KrishnabhupaH v. Rama- 
murti (189S) 18 Mad. 40S; Rathna- 
jabapaii v. Ramasami (1910) 33 
Mad. 4S2; Rej Narain Das v. 
Shama Nando Das (1899) 26 CaI. 
84S; Ishwari Singh v. Narain Dot 


(1914) 36 All. 312; 23 I.C. SSS 
[where the land was waste land] ; 
Dwarka Prasad v. Mst. Jasoda A, 
I.R. 1933 All. 9S8; Raj Kishore v. 
Madan Gopal (1931) 13 Lah. 491; A. 
I.R. 1932 Lah. 636; Shankar Nara- 
yan v. Puttu Bhatta A.I.R. 1932 
Bom. 17S; 34 Bom.L.R. 12S; 139 
1:C. 678; Paqir Bux v. Thaknr 

f’rasad (1941) 16 Luck. 832; 194 
I.C. S88; A.I.R. 1941 Oudh 4S7. 

(j) Tekait Plarnarayan Singh v. 
Darshan Deo (1919, sic) 3 Pat. 403; 
• 83 I.C. 741; A.I.R. 1924 Put. 560. 
Suit for declaration of 'Ownership of 
house occupied by a tenant on the 
basis of a will of a deceased ownei , 
Gian Chand v. Bhaguian A.I.R. 
1932 Lah. 97; 13S'l.C. S02. 
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cation of section 42 of the Specific Relief Act, it must be shown i 
that the defendant was jn possession and as against him the plain- 
tiff could have obtained an order for delivering up of posses- 
sion” (k). Nor is he obliged to pra y for possession if the pro- _ 
perty is in the hands of an officer of th e Court f/ L or if it is inj^ 
the possession of the Court of Wards pending the ^j udication of ^ 
rival claims to the property ( m). The fact that the property is 
m the possession of a third party who is interested in jiupporting 
the defendant’s title does not oblige the niaintiff to nrav fo r josses::. 
Sion ill addition to a declaration. “The restrictions imposed 
under s. 42 of the Specific Relief Act must be held to refer to the 
consequential relief properly obtained by the plaintiff as against 
the defendant in the suit, and are not to be extended to the case of 
all third parties who fiiay possibly support some of the contentions 
of the defendant ” («). ' 

A plaintiff suing for a declaration that jfroperty bequeathed 
by hi's father to the defendant (his brother) was ancestral, and 
that his father had no power to bequeath it, and that he was entitled 
to it by survivorship along with the defendant, ought to pray for 
partition of the property even if it be in the possession of^ten- 
ants (o). Similarly, a plaintiff suing for a declaration of his 
right to succeed on his father’s death to a taluhdari estate to the 
exclusion of the defendant who claimed to be a legitimate son of 
His father, and to whom during his minority the Talukdari Settle- 
ment Officer was making an allowance for his maintenance under 
the Broach and Kaira Incumbered Estates Act, 1881, ought to 
pray for an injunction restraining the defendant from receiving 
the allowance {p). Where the plaintiffs, alleging that the defen- 


(ife) Malaiyya v. Penmal (1913) 
36 Mad. 62. So where property is 
joint and exclusive possession can- 
not be given: Kanis Sitgra Bibi v. 
Fidai Begatn (1920) 120 I.C. 108. 

(!) Vedamyaga v. Vcdammal 
(1904) 27 Mad. S91; Annapurna 
Dasi V. Sarat Chandra (1942) 46 
C.W.N. 355, A.I.R. 1942 Cal. 394. 
See also Brij Bhukhmi v. Durga Dal 
(1898) 20 All. 258. 

(/«) Jagannath Gir v. Tirguiia 
Hand (1915) 37 All. 185; 28 I.C. 
139. See also Fakir Chand v. 
Akunda (1887) 14 Cal. 586, 591-592. 

(iff) Subramanyan v. Paramas- 
waran (1888) 11 Mad. 116, 122; 
Santa v. Diwan Singh 115 I, 
C, 539; A.I.R. 1929 Lah. 11, adds 
nothing to the authorities already 
cited. See also Humaywi Begum 
V. Md. Khan A.I.R. 1943 P.C. 94 

(o) Suryanarayanamwrti v. Towi- 


mannot (1902) 25 Mad. 505. Alie- 
nation of ancestral property without 
necessity; Raj Kishore v. Madan 
Gopal, supra, note (i) ; Purans v. 
r. Animal A.I.R. 1937 Rang. 427. 
Alienation by widow void after hei 
life-titne; Raghunath Baraei v. Jai- 
waratM A.I.R. 1932 All. 661; (1932) 
All.L.J. 99; 137 I.C. 145. Suit 
was held not maintainable where a 
daughter-in-law of a decree-holder 
asked for a mere declaration that 
the money was really the self-acquir- 
ed property of her husband and not 
yoint family property with decree- 
holder as manager, and did not ask 
for recovery of money from the 
decree-holder: Natesa Ayyar v. 
Mangalathammal A.I.R. 1933 Mad. 
503; 144 I.C. 602. 

(p) Sardarsinghji v. Ganpat- 
stnghji (1890) 14 Bom. 395 (Candy 
J. doubting). 


. B. A. 
S. 42, 
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S, R. A, danl was in possession of a mull and of ihc nniLl properties under 
S. 42. a false claim of title as successor of the late Jliecr, sued for a 
declaration that he was not the duly appointed successor of the late 
Jheer and for the appointment of some duly qualified person as 
Jheer, it was held that no such declaration could be made, as the 
plaintiflf had omitted to ask for consequential relief, namely, that 
the mult properties be handed over to the person so appointed (g). 
The office of a tmhant cannot be separated from the properties 
which form the endowment of the office ; and Iherefore a plaintilT 
who asks for a declaration of his title to the office of a malwnt and 
is not in possession of its properties must ask for possession in a 
suit under s. 42 or his suit will fail (r).' 

The cases cited above mark the extreme limits of the appli- 
cation of the proviso to this section. The '"trustees of a temple, 
suing for a declaration that certain proceedings of a District 
Temple Committee Removing them from that office are illegal, are 
not obliged to pray that they should be reinstated in their office, 
unless there has been an actual ouster of the plaintiffs from the 
office of trustees (s). In an Allahabad case, the plaintiff, alleging 
that he was the owner and in possession of a house, and that defen- 
dant A. had without any title mortgaged -the house to defendant B., 
and that B., having obtained a decree on the mortgage against A., 
had caused the house to be proclaimed for sale, sued A. and B. for 
a declai'ation that the house was not liable to be sold in execution 
of the decree. It was held that the plaintiff was entitled to a decla- 
ration, and that the omission of a prayer to set aside the mortgage 
and the decree was no bar to the declaration. The Court said, 
" There was no obligation on the plaintiff, even under the proviso 
to section 42, to liave sued to set aside the mortgage or the decree, 
and, indeed, it is doubtful In our opinion if he had asked for such 
relief that he could have succeeded” (i). 


(g) Slrinivasa v. Slrinivasa 
(1893) 16 Mad 31; Bhitp Narayan v. 
Hira Lai A.I.R. 1936 Pat. 185; 161 
I.C. 709; Mohammad Musa v. Nabi 
Bakhsh A.I.R. 1938 Lah. 616; 177 
I.C. 781; Masjid Shahid Ganj v. 
i'. G. P. Committee A.I.R. 1938 
Lah. 369; 175 I.C. 945 [F.B.]; 
Jamiat Demat v. Mohammad Sharif 
A.I.R. 1938 Lah. 869. 

^ (r) Kandaswami v. Vagheesam 
(1942) Mad. 13; 196 I.C. 721; A.I. 
R. 1941 Mud. 822 (F.B.). The 
court observed that it might be re- 
grettable that a person wrongly 
ousted from his office and the pro- 
perties attached to it should have to 
pay a court-fee based on the value 
of the properties before filing a suit 


to redress his wiongs. Many of the 
unsuccessful cases under s. 42 have 
been an attempt to avoid payment 
of court-fee in excess of the Rs. 10 
chargeable for a simple declaration.', 
cf. Zeb-ul~Nisa v, Diu Mohammad 
(1941) Lah. 451; 193 I.C. 641; A. 
I.R. 1941 Lah. 97; Humayun Be- 
gtm V. Md, Khan, supra, note (w), 
per Lord Atkin. 

(j) Ramanuja v. Devomayaka 
(1885) 8 Mad. 361, ^ 

(0 Ganga Ghulam v. Tapeshri 
Prasad (1904) 26 All. 694. Credi- 
tors got a declaration that the wife 
of insolvent debtor was in posses- 
sion of his property under a collu- 
sive decree; Chattrtr Mai v, Mst, 
Maj'idm (1934) IS Lab. &49; 150 
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The High Court of Madras has held tlial a plainliJT suing for 
a declaration of title to land ought to pray for payment of an;ears 
of rent. The Court said: " The object of the proviso to section 42 1 
^ is to avoid multiplicity of suits and to prevent a pei*son getting a j 
declaration of right in one suit and, immediately after, the remedy 
already available iii another” (m). On the other hand, it has been 
held by the High Court of Calcutta that " further relief ” •withi n 
the meaning of this section does not include a claim f,or .arrears 
of rent and that omission to sue for arrears of rent is no bar to 
the Court making the declaration asked for. T h e Court saidl 
The further relief referred to in the proviso is. we think, further 
n'elief in relation to the le^al character or right as to any p roperty 
' wnich any person is entitled to, and whose title to such cfiara ctiaf 
or right any person detiies or is interested in denying” fv) . A 
"plaintiff suing the detendants tor a declaration that they are his 
tenants is not obliged to pray for possession (w).* Tn a suit under 
s. 92 of the Civil Procedure Code (public charities )7 no conse- 
quential relief can be claimed beyond what is allowed by the provi- 
sions of that section (r). See Mulla’s Code of Civil Procedure, 
notes to s. 92. * 

The proviso to this section refers to the po.sition of the plain- 
tiff at the date of suit (y). Hence where a suit for a declaration, 
when instituted, is in every respect regular, no action on the part 
of the defendant subsequent to the mstitulion of the suit can affect 
or prejudice the right of the plaintiff (a). Similarly any change 
of circumstances brought about by the plaintiff hiinsdf purchasing 
the property in respect of which the suit is brought does not take 
away the right to sue which had accrued to him prior to the date 
of the suit (o) . , 

Where no right to further relief shown. — ^Under s. IS of 
the Code of Civil Procedure, 1859, it was held that a declaratory 
decree could not be made unless there was a right to consequential 
relief capable of being had in the same Court or in some cases in 


I.C. 888; A.I.K. 1934 Lah. 460; 
mere declaration that certain order 
passed by Revenue Board without 
jurisdiction, held, competent; Sa- 
chindra Kwmr v. Nabendra A.I.R. 
1934 Cal. ISS; S7 C.L.J. S69; 149 
I.C. 712, 

(m) Komhi \. Amtdi (1890) 13 
Mad. 75. 

(v) Fakii^iand v. Aiiund Chm- 
der (1887) 14 Cal. 586-591. 

(w) Lake Nath v. Keshdb Ram 
(1886) 13 Cal. 147, 154. 

(x) Nett SXima v. Feiikala- 
chanthi (1903) 26 Mad. 450. 

96 


(y) Gov’mda v. Perumdevi (1899) 
12 Mad. 136; Smgheshwar Jha v. 
Ajab Lai Mmidar A.I.R. 1941 Pat. 
142; 190 I.C. 756. Cp. Sri Tha- 
httrji Maharaf v. Kamta Prasad 
120 I.C. 443; A.I.R. 1929 All. 
574; (1929) A.L.J. 1201, a curious 
case of suit on behalf of idols where 
the Court was divided on everything 
except that in its discretion it would 
not make any declaration. 

(s) Ram Adhar v. Ram Shanker 
(1904) 26 All. 215. 

(o) IVamanrao v. Rusiomji 
(1897) 21 Bom. 701. 


I. B. A. 
S. 42. 
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S. E. A. some other Court, e.g,, a Revenue Court (i). Under the present^ 
S 42 section a suit would lie for a merely declaratory decree, though no 
consequential relief could be claimed, e.g., a suit by an owner of 
land against any member of tlic public who formally claims to use 
such land as a pul^lic road and who thereby endangers the title of 
the owner (c), or a suit for a declaration that the defendant is , 
not the plaintiff’s son (d). Where a defendant is not in possession I 
or not in a position to deliver possession of the properties in suit, 
no " further relief-” than a declaration of the right to possession 
is available to the plaintiff, the proviso to s. 42 is no bar to the 
granting of such a declaration (e). A suit for mere declaration 
that the plaintiff is the owner of certain property was allowed, as/ 
at the time of the suit the property was in custodia Icgis (/). 

Reversionary heir. — ^The next reversioner for the timT” 

being to the estate of a deceased Hindu, expectant upon the widow’s 
death, may, sue the widow and an alienee of the estate from her 
for a declaration that the alienation made by her is void beyond I 
the widow’s lifetime [ill. (e)]. He may also sue the widow andj 
a son adopted b)' her for a declaration that the adoption is invalid 
[ilT. (f)]. But the mere fabrication by a widow of a document 
purporting to be an authority to her from her husband to adopt 
does not entitle him to claim a declaration that the document i.s 
fabricated. "The deed of authority by itself cannot affect the 
plaintiff’s right to any property, though the further act of adop- 
tion in pursuance of the aulliority would. The authority is not the 
proximate cause of any injury to the plaintiff’s rights” (g). A 
suit "by a reversioner lies for a declaration that a gift by a widow 
is void after her lifetime (h). I 


(6) Kathmta Notchiar v. Dora- 
siitga (1875 ) 2 I. A, 169, 187. 

(c) Chmi Lull V. Ram Kishen 
(1888) IS Cal. 461 [F.B.]; Pitha 
Kali Matha v. Surendra Nath A, I. 
R. 1934 Cal. 192; 58 C.L.J, 120; ISO 
I.C. 617. Suit lies for mere decla- 
ration that a new valuation by a 
municipality is not void: Sxtrendra- 
tiath Sen v. Municipal Commis- 
sioners of MymensUigh (1933) 61 
Cal. 276; 152 I.C. 694; A.T'.R. 1934 
Cal. 673. 

(d) Vaktuba v. Agarstnghfi 
(1910) 34 Bom. 676, 681-682. Mt. 
Laiifmhai v. Mst, Sakimbai (1939) 
Kar, 432; 181 I.C. 770; A.I.R. 
1939 Sind 107. A benefeiary of 
trust property can sue for mere de- 
claration of his right as he cannot 
sue for possession; Ram Rnp'v. 
Sam Dayat A.I.R, 1936 Lah. 283; 


160 I.C. 289. Mere dcchiralion 
granted of right of redemption : 
Sheo Prasad v. Ram Khelawm A. 
I.R. 1937 All. 653; (1937) All.L.J. 
778; 171 I.C. 789. The word 
"relief" connotes something which 
is needed by the person seeking- the 
relief ; it means moi c than a 
"right ’’: .Snrya Nath v. Shio 
Karan A.I.R. 1936 Rang. 316; 164 
I.C. 133. 

(e) Singh Saiafan Dharam High 
School Trust v. Singh Raj^t High 
School (1937) 65 I. A. 106j (1938) 
Uh. 63; 172 I.C. 993; A.I.R. 
1938 P.C. 73. 

(/) Sundaresa Iyer S. V. 

Nidhi, Ltd., A.I.R. 1939 Mad. 853. 

(p) Sreepada v. Sreepada (1912) 
35 Mad. 592; 12 I.C. 176. 

(h) Ram T awaked v. Mst. Dulari 
A.I.R. 1934 All. 469; 154 I.C. 412. 
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The next reversioner may also sue Ihe widow to restrain hcF 
from wasting her husb^ind’s estate [s. 54, ill. (m), below]. But 
when he sues the widow alleging waste, and fails to prove any 
wrongful act on her part, he is not entitled to a mere declaration 
that he is the ^ next reversionary heir. Such a declaration is 
unavailing as well as premature (t). 

See notes below under the head “ Contingent interest ”. 

Vested interest. — A person having a vested interest, though ' 
it be ^after a series of life-estates, is entitled to maintain a suit 
under this section against the first life-tenant for a declaration 
that the first life-tenant Has no more than a life-estate and against 
a transferee of the entire estate from him (;). 

Contingent interest. — Both under s. SO of the Chancery 
Procedure Act, 1852, and s. IS of the Code of Civil Procedure, 
1859, it was held that a mere contingent right, which may never . 
^have existence, is not sufficient to ground an action for decla- 
ration (k ). The interest of a ITindn reversioner dur ing the 
widow's life is future, and conting ent. Sucli being the casc,'he 
'could have nojight under g. l5 of the C6^e to sue for a~cl^ TaraZ' 
tion in the widow's liietime that an alienation made bv her o Lliou 
husband’s estate is void beyond the widow’s lifetime. B ut his 
case was treated as an exception, and it was held that he could 
maintain such a suit under s. 15 of the Code (1). Since the Specific 
Relief Act the case js covered by illustration fe), and it is laid down 
that under this section " where any deed is executed, the result of 
which may be to prejudice the interests of the reversionary 'heirs, 
those heirs, though still reversionary and though they may never 
get any title because events may preclude them from doing so, mfty 
have a declaration as to the effect of the deed" (m); the object 
being the preservation of the estate (m). But there is a settled 
rule of practice against the grant of such relief when the only 


(i) Janaki Amvial v. Narayana- 
sami Aiyar (1916) 43 I. A. 207 ; 39 
Mad. 634 ; 37 T.C. 161; Thukurcrin 
laipal Ktmwar v. Bhaya Indar 
Bahadur Singh (1904) 31 LA. 
67, 70; Latu v. Fa-aal Din (1923) 4 
Lah. 106; 73 I.C. 893; A.I.R. 1923 
Lah. 403. 

(/) Samanamd Koer v. Ragunalh 
, Koer (1882) 9 I. A. 41, S3; 8 Cal. 
769. 

(fe) Ladf Lang dale v. Briggs 
(1856) 8 De G.M. & G. 391; Jack- 
son V. Turnley (1853) 1 Drew. 617. 

(1) Isti Dutt Koer v. Hanshutti 
Koerain (1883? 10 I. A. ISO, ISS- 
1S6; 10 Cal. 324; Kathama Naichiar 


V. Dorasmga (1875 ) 2 I. A. 169, 
191; 15 Beng.L.R. 83. 

(wi) Saugadar Singh v. Pardip 
Singh (1917) 45 T.A. 21; 45 Cal. 
SlO; 43 I.C. 484 (the argument 
seems to have been directed mainly 
to a more limited question of prac- 
tice; see 45 LA. at p. 23). Sec 
also Sarrayya v. Annapumamma 
(1919) 42 Mad. 699 ; 52 I.C. 380; 
Das Ram Chosudhury v. Tirtha - 
Nath Das 51 Cal. 101; 81 I.C. 522; 
A.I.R. 1924 Cal. 481. 

(«) Balmukund Lai v. Sohaiio i 
Ktieri (1929) 8 Pat. 153: 119 I.C. 
817; A.I.R. 1929 Pat. 164. 


S. R. A. 
S. 42. 
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S. E. A. question for decisioji is which of two persons is entitled to the 
^8. 42 , 43. character of next reversioner (o). 


43- A declaration made under this C hapter is 
binding only on the parlies t o The ktil . 
t_^Effcct of ciedara- Bainiing through them res- 

pectively, and, where any of the parties 
are trustees, on the persons for •whom^, if in existence at 
the date of the declaration, such parties would be trustees. 


Illustration. 


A., a Hindu, in a suit to which B., his Slleged wile, and her motlicr, 
are defendants, seeks a declaration that his marriage was duly solemnised 
and an order for the restitution of his conjugal ,rights. The Court makes- 
the declaration and order. C., claiming tliat B. is his wife, then sues A. 
for the recovery of B. The declaration made in the Cornier suit is not 
binding upon C. it') ' 

See the Code of Civil Procedure, 1908, sec. 11. 


(o) Rama Rao v. Raja of Pitta- (p) C£. Subbayya v. Nagayya 
/iMr-'(1919) 42 Mad. 219; 49 l.C. A.I.R. 1936 Mad. 9S1; 71 M.L..I. 
835* and sec the paragraph “Rever- 619;J66I.C. 75. 
sionary heir,” page 761. 



CHAPTER VTI. 


Of the Appointment of Receivers. 


Appomtmeut of Re- 
ceivers discretionary. 


44. The appointment of a 
Receiver pending a suit is a matter 
resting in the discretion of the Court. 


The mode and effect of his appointment, and hJs 
rights, powers, duties and Kabilities, 
are regulated by the ^Code of Civil 
Procedure (a). 


Reference to Code 
of Civil Procedure. 


I. R. A. 
S. 44» 


(a) Act V of 1908, Order XL. 



S. R.A. 
S. 45. 


CHAPTER Vin. ' 

Of the Enforcement of PuuLtc Duties. 

4S. Any of the High Courts- of Judicature at 
Powcv to ' order [Calcutta, Madra,s and Bombay] (a) 
public servants and may make an order (&) requiring any 
others to do certain gpe^jf^^ act to fee done 01* forbome, 
speci c ac s. withih the local limits of its ordinary 

original civil jurisdiction, by any person holding a public 
office, whether ef a permanent or a temporary nature, or 
by any coi^oration or inferior Court of Judicature ; 

Provided — 

(a) that an application for such order be made by 
some person whose property, franchise or per- 
sonal right would be injured by the forbearing 
or doing (as the case may be) of the said 
specific act; 

(b) that such doing or forbearing is, under any 
law for the time being in force, clearly incum- 
bent on such person or Court in his or its pub- 
lic character, or on such corporation in its cor- 
porate character; 

(c) that- in the opinion of the High Court such 
doing or forbearing is consonant to right and 
justice; 

(d) that the applicant has no other specific and 
adequate legal remedy; and 


(a) These words were substituted 
for " Fort William, Madras, Bombay 
and Rangoon” by the A. O. “Bom- 
bay and Rangoon” substituted for 
“and Bombay” by Act XI of 1923, 
Sch. I. Not any other High Court: 
Mohammad Farid v. Commr. of 
Income-tax 9 Lah. 317; lOS I.C. 
167; A.I.R. 1927 Lah. S13. Still 
less a District Judge: Kanaiyalal v. 
Secy, of State 27 B.L.R. 368; 87 
I.C. 473; A.I.R. 1923 Bom. 255 


(application for injunction to res- 
train holding election on alleged er- 
ronedus list of voters). Cp. Ram 
Ugrah Singh v. Benares Hitiflu Uni- 
versity, 47 All, 434, 445 ; 86 I. C. 
695; A.I.R. 1925 All. 253, 

(b) As to the proper ftrrm of ap- 
plication in the Bombay H. C., sec 
Re Mttdhavdas, 30 B. L. R. 1114; 
113 I.C. 619; A.I.R. 1928 Bom.’ 
434. 
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(e) that the remedy given 
will be colnplete. 

Exemptions, from Nothing in this section* shall be 
such power. . tleemed to authorise any High Court — 

(f) to malce any order binding on [the Secretary 
of State, the Central Government, the Crown 
Representative or any Provincial Govern- 
ment] (c) ; 

(g) to make any order on any other servant of 
the Crown, as such, merely to enforce the 
satisfaction of a claim upon the Crown; or 

(h) to make any order which is* otherwise ex- 
pressly excluded by any law for the time being 
in force. 

Mandamus. — The writ of mandamus (we command) wa«”X~ 
high prerogative writ (so called as being an exercise of extra- 
ordinary royal justice) of a most extensive remedial nature. In 
form it was a command issuing in the King’s name from the King’s 
Bench Division of the High Court of Justice, and directed to any 
^rson, corporation, or inferior Court of Judicature' requiring him 
or them to do something therein specified which appertains to his 
or their office, and which the Court holds to be consonant to right 
and justice (d). The prerogative writ is no longer issued, its place 
being taken by an ' order of mandamus ’, but the conditions under 
which the order is issued in England are 'ihe same as in the case of 
the prerogative writ (dd), and are in substance the same as those set 
forth in ss. 45 and 46 of the present Act. 

Before the passing of the present Act the Supreme Courts, i 
and after they were abolished the High Courts, had the power to 
issue the writ of mandamus. m power was taken away by the 
pre.sent Ac t (s. SO) (e), jind a power was conferred instead to. 
issue a peremptory order to do or forbear a specific act Cs. 471. 
But this is a cnange not so much in substance as in form, and in 
dealing with applications under the present chapter, the principles 


by the order applied for S. R. A. 

S. 45. 


(c) Substituted for “the Secretarj 
of State lor India in Council, on the 
Governor-General in Council, on the 
Governor Ul Madras in Council, on 
the Governor of Bombay in Council, 
or on the Lieutenant-Governor of 
Bengal" by the A.O. 

(d) 3 Bl. Com. 110; Com. Dig., 
title "Mandamus.’’ 


(dd) Administration of Justice 
(Miscellaneous Provisions) Act, 
1938, s. 7. 

(e) An adventurous attempt to 
limit the effect of this section was 
made in Krishmhallabh Sahay v. 
Governor of Bihar and Orissa (1926) 
S Pat. S9S: 96 I.C. 791; A.I.R. 
1926 Put. 30S. 
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S. R. A,, applicable to a writ of mandamus should, generally speaking, l)e 
S. 45. followed (/). 

Scope of the chapter. — ^The present chapter deals with Ihe 
Enforcement of public duties. S. 45 enables the High Courts of 
Calcutta, Madra s and Bombay to make an order requiring any 
specific act to be done or forborne in the circumstance.s mentioned 
in that seclion. S. 46 provides that the application must be founded 
on an affidavit of the person injured, stating''(l) his right, (2) hi.«! 
demand of justice, and (3) the denial thereof. The applicant must 
be a person whose property, franchise or personal right would be 
injured by the forbearing or doing (as the case may be) of the 
specific act. The party against whom the order may be made must 
be a public servant, or an inferior Court,- or a corporation, upon 
whom the doing or forbearing of the specific act is clearly incum- 
bent under any kw for the time being in force. The Court may 
in its discKiion refuse or grant the application. If the application 
is granted, a peremptory order is issued to do or forbear the act. 

High Courts. — The only Codrts empowered to make an order 
unfier this chapter are the High Courts of Calcutta, Madras and 
Bombay in the exercise of their ordinary original civil jurisdiction. 


Conditions to be satisfied before making an order under 
sec. 4S. — These are set forth in els. (a) to (e) of the proviso to 
the section. These conditions are cumulative, so that no order can 
be made under this section unless they arc all satisfied {g).- 


-“Requiring a specific act to be done or forborne.” — This 
seclion enables the Court to make an order requiring any specific 
act to be done or forborne, and nothing else. Tt does not empower 
the Court to make any (feclaration. Thus tlie Court has no power? 
under this section to declare that a notification in the Calcutta 
Gazette notifying that the applicant was debarred from taking pari 
in an examination for a period of five years is illegal and uUrc 
vires, or that the Board of Examiners acted illegally in not enter- 
taining his application to appear at the examination (h). 

The omission of a statutory officer to perform his public 
dutie.s as to the settlement of the election roll in the manner pro- 
vided by law is forbearing to do an act within the meaning of this 
section (i). And so is the rejection mala fide by a municipal cor- 


(f) Provas Chandra Roy, In re 
(1913) 40 Cal. S88, 597; 18I.C. 527. 

(ff) Rustom Y. Kennedy (1902) 26 
Bom. 396j 404; Abdvl Rastd, In re 
(1914) 41 Cal, 518; 24 I.C. 404; 
Shankarlai v. Municipal Commissio- 
nir of Bombay A.I.R. 1939 Bom. 
431; 41 Bom.L.R. 911. 

(h) Provas Chandra Roy, In re 


(1913) 40 Cal. 588; 18 I. C. 527. 
See Rttdra Narain Roy (i901) 28 
Cal. 479, which was a similar case. 
As to the last case Jenkins C.J. 
said in Provas Chandra Roy's case: 
"I confess I do not understand that 
decision": see 40 Cal., p. 594. 

(0 Sen, In the nntter of, (1912) 
39 Cal. 598; 14 I.C, 682; In re 
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poration biiikUng sitbraittcd to the corporation for S. JB. A 

thcnr approval ' S. 46. 

Where discretion w vested in a public officer under a statute 
to do or not to* do. an act, but the discretion is not an absolute one, it 
must be exercised within the limits prescribed by the statute. Thus 
where power is given to the Commissioner of Police under an Act 
to grant licenses for gitblic conveyances, and it is provided by the 
Act that the Commissioner may in his discretion refuse to grant 
■any such license for " any conveyance which he may consider to 
be insufficiently foi'med or otherwise unfit for the conveyance of 
the public,” the Commissioner has no power to refuse a license 
merely because a conveyance does not conform to a particular 
pattern, and the Court Inay under this section direct him to issue 
the license asked for (A). But the Court cannot interfere if the 
discretion is properly exercised (/). The High Court of Calcutta 
has refused to review the decision of a returning officer, made in 
good faith and within his jurisdiction, on the validity of a nomi- 
nation {m) ; also to dictate to the President of the Bengal Legis 
lative Council how he should regttlate matters of procedure (>?). 

Person holding a public office, — ^The syndicate of the 
Madras University is a statutory body of persons “ holding a 
public office ” within the meaning of tlris section though no emo- 
luments are attached to that office. The High Court, therefore, has 
the power under this sectibn to entertain an application by a Fellow 
of the Madras University for an order against the syndicate direct- 
ing the syndicate to forward to the Government a prgtest of ■'his 
under a regulation of the University against a resolution of the 
senate. The Fellow, as the author of the rejected protest, has a 
specific right to ask that his protest shoufd be sent to its proper 
destination, and not the less so because any other member whose 
protest' was rejected would have a similar right (o). 

Swondra Chandra Chose (1918) 45 Commr., 27 Born.L.R. 581; 87 I.C. 

Cal. 950 ; 49 I.C. 454 . 771; A.I.R. 1925 Bom. 458; Deva- 

(i) Prosad Ckmidra De v. Corpo- reddy v. Commissioner of Police 
ration of Calcutta (1913) 40 Cal. A.I.R. 1933 Rang. 37; 142 I.C. 832; 

836, 8^5; 22 I.C. 388. Where a Ratanshaw Nusserwanji v. Icoffrey 

building plan which caused no legal WiUiam (1941) 43 Born.L.R. 896; 
injury to anyone was sanctioned, A.I.R, 1W2 Bom. 1. 

theie was no case for ordering the (1) Haji Ismail v. The Munici- 

Municipal Commissioner to forbear pal Comwissioner (1904) 28 Bom. 
fiom doing imything under s. 45 - 253 [license to kaeii buffaloes]. 

Eai Basanmaiy, Uimicipal Commis- (in) Manindra Chamdra Nandi v. 
iioiier, Bombay A.I.R. 1931 Bom. Proves Chandra Mitfcr 51 Cal. 279; 

173; 130 I.C,^81. 79 I.C. 1042; A.I.R. l'924 Cal. 761; 

(i) Cell V. Taja Noora (1903) 27 cp. U Po Thiit v. Burjorjee, 5 Rang. 

Bom. 307. So where a Commissio- 504; 105 I.C. 428; A. I. R. 1927 
ner refused a licence under a mis- Rang. 324. 

taken belief that tinder a local _Act (n) Sen Gupta v. Cotton (1924) 
he was deprived of jurisdiction: 51 Cal. 874; I.C. 374. 

Alimahomed v, Bombay Municipal (o) Natesan, In the matter of, 

97 
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S. R, A. Corporation. — It is doubtful whether a private company is a 

S, 45. corpoi'ation within the meaning of this section (/>). 

“ In his or its public character."— A public officer specially' 
employed for work like that of his office but outside its duties is 
not acting in his public character and is not amenable to the present 
section (g). 

Inferior Court of Judicature. — The Uigh Court of Bombay 
has the power under this section to direct the Chief Judge of the 
Small Causes Court at Bombay to do a specific act, the latter 
Court being an inferior Court within ^he local limits of the ordi- 
nary original civil jurisdiction of the High Court. Thus where in 
a municipal election case the Chief Jud^e of the Small Causes 
Court, thinking that he had no jurisdiction, declined to inquire 
into the claims pi certain candidates, the High Court directed him 
to proceed. with the inquiry (r). Similarly in a Calcutta case the 
High Court directed a Presidency magistrate to furnish a prose- 
cutor whose complaint had been dismissed with copies of the order 
made by the magistrate and of the depositions taken before him (j). 

Personal right. — ^The privilege which a member of a corpo- 
ration has to inspect the documents of the corporation is confined 
to cases where the member has in view some definite right or object 
of his omi and to tliose documents which would tend to illustrate 
such right or object. No order, therefore, can be made under this 
section where the applicant has no special interest in iiny of the 
matters complained of by hinii or any interest other than, or diffe- 
rent from, that of each member of the corporation, and he has no 
definite right or object of his own to aid or serve in asking for 
inspection of tlie corporation’s registei-, or right or object which 
the register would illustrate, but, on the contrary, his object is to 
obtain the inspection in order to communicate with the shareholders 
with the view of securing their help in bringing about an improve- 
ment in the administration of the coi-poration’s affairs (f). 

The right of an individual to have a license granted to him 
for an eating-house under an Act by the Commissioner of Police, 
the Commissioner having no discretion to refuse the license, is a 


(1917) 40 Mad. 12S; 38 I. C. 847. 
See also Gmmetar v. The Cmtrol- 
l«r of Patents and Designs (1918) 45 
Cal. 606, at pp. 610-612, 616; 48 I. 
C. 437. 

. ip) Gilbert, Ex parte (1892) 16 
Bom. 398, 401. 

(g) Jafferbhoy Abditllabhoy v. 
Mahomedatly 50 Bom. 395; 93 I.C. 
918; A.l.R. 1926 Bom. 247 (taxing 
officer of High Court employed by 
special commissioners for election 
petition) , 


(r) Sarafally Mmiooji, In the. 
matter of (1910) 34 Bom. 659 ; 7 I. 
C. 958; Cf. JVeltingion v. Chief 
Judge, Rangoon S.C.C. (1935) 13 
Rang. 310; 159 I.C. 196rA. I. R. 
1935 Rang. 349. “ 

(j) Bank of Bengal v. Dinomth 
Roy (1882) 8 Cal. 165 t 
(() Bank of Bombay v, Sulemcm 
Somji (1908) 35 I. A. 130, 135-138; 
32 Bora. 476, 478; Rex v. Merchant 
Tailors Co. (1831:) 2 B. & Ad. 115. 
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" personal right ” within the meaning of this section, and the S. R. A. 
refusal to grant the liceilse is an injury to such right (m). S. 45. 

A person who has been provisionally appointed a lecturer of 
a University has no “personal right” such as would entitle him 
to apply under this section for an order directing the senate of the 
University to continue him in the appointment as a lecturer {v). 

Clearly incumhpnt under any law^for the time being in 
force. — No order can be made under this section unless the doing 
or forbearing an act is, under any law for the time being in force, 
clearly incumbent upon thp party to be affected thereby. To deter- 
mirie whether it is incumbent or not, regard must be had to the 
provisions of the Act under which it is alleged the act ought to 
have been done or Jorborne (w). Regulations made under an 
Act, where the making of such regulations is _^authorised by the 
Act, are "law” within the meaning of this section {jp). 

Other specific and adequate legal remedy. — No order can 
be made under this section if there be other specific and adequate 
Idgal remedy. Thus an order cannot be made under this secjjon 
directing the directors of a company to register tlie applicant’s 
name as a shai'eholder, as a specific and adequate remedy is 
afforded by the Companies Act {y ) ; nor to enforce the perfonn=- 
ance of public statutory duties which the Legislature has specially 
authorized the Governor of the Province to enforce (a). Simi- 
larly no order can be made under this section where the applicant 
has the ordinary legal remedy of an execution (o). An opinion 
has been expressed in the Calcutta High Court (f>) that the specific 
remedy here mentioned is “ some specific remedy .expressly given 
liy a particular Act.” It is submitted that this limitation is in- 
correct, though it is true that the mere possibility of a right of 
action is not enough to bar resort to this section. 

Exemptions. — The Madras High Court held that s. 106 of 
the Government of India Act, 1915, prohibited the High Court 


(m) Rustom V. Kennedy (1902) 
26 Bom. 396. 

(w) Abdul Rasul, I\n re (1914) 41 
Gil. 518; 24 I.C. 404 [where there 
was a bare recommendation and not 
even a provisional appointment]. 

(w) Mutty Lall Ghose, In the 
matter op (1892) 19 Cal. 192; Cork- 
hill, In the matter of (189S) 22 Cal. 
717; Bholaram v. The Corporation 
of Calfulta'fim) 36 Cal. 671. 

(x) Natesan, In the matter of 
(1917) 40 Mad. 12S; 38 I.C. 847. 

(y) Gilbert, £ 4 ; parte (1892) 16 
Bom, 398. 

(a) Bombay (Trustees of Port) 


V. Bombay (Municipal Corporation) 
125 I.C. 897; A.I.R. 1930 Bom. 
232; 32 B.L.R. 416; Shonkarlal v. 
Municipal Commissioner of Bombay 
A.I.R. 1939 Bom. 431; 41 Bom.L. 
R. 911. 

(a) Kesho Prasad v. The Board 
of Revenue (1911) 38 Cal. SS3; 10 
I.C. 253. 

(b) Re Manick Chand Mahaia v. 
Corporation of Calcutta and Cal- 
cutta Improvement Trust (1922) 48 
Cal. 916, 924; 66 I.C. 600. There 
are some words about "a general 
right of suit” which we confess our- 
selves unable to understand. 
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S. E. A. fvom entertaining an application requiring an income-tax officer to 
Ss. 46, 46. make a reference under s. 51, Income-Tax Act, 1918 ^(c). T>ut the 
Privy Council, disapproving of this decision, have held that the 
words of s. 106 — “ may not exercise any original jurisdiction in 
any matter concerning the revenue" — do not prevent a High Court 
oi'dering a revenue officer to do his statutory duty if he has abused 
his discretion or has refused to apply his mind to the question in 
not making a reference (<f). A Commissfoner of Income-Tax 
may accordingly be ordered to slate a case on a point of law under 
s. 33 of Act XI of 1922 (c). A Commissioner of Income-Tax was 
ordered by the Madras High Court, purjjorting to follow the Privy 
Council decision, to state a case on a point of law arising under 
s. 33 of the Income-Tax Act, 1922 (e)^ This decision seems 
open to doubt, and a different view has been taken in Bombay and 
Rangoon (/), Beaumont C.J., in the Bombay case obser\dng that 
in s. 33 thS-e is no obligation on the Commissioner to state a case 
under s. 66 (1) and that this is a serious omission in the Act, since 
a Commissioner by taking action under s. 33 can deprive an 
assessee of the rights given him by s. 66. 

Before mandamus can issue to a public seiwant it must be 
shown that a duty towards the applicant has been imposed upon 
the public servant by statute so that he can be charged thereon, and 
independently of any duty which as servant he may owe to the 
Crown as his principal: Income-Tax Commissioner, liombay v. 
Bombay Trust Corporation (1936) 63 l.A. 408; 60 Bom, 900; 164 
I.C. 18; A.l.R. 1936 P.C. 269. The High Court has no juris- 
diction^ to issue writs of certiorari against a Governor acting with 
a Minister (jf). 

4<3. Every application under section 45 must be 
founded on an affidavit of the person 
Application how injured, Stating his right in the matter 
in question, his demand of justice and 


(f) Chief Commissioner of In- 
come-tax v. North Amniapnra Gold 
Mines, Ltd. (1921) 44 Mad. 718; 
64 I.C. 682. 

(d) Alcock, Ashdown S’ Co. v. 
Chief Revenue Authority, Bombay 
(1923) .W l.A. 227 ; 47 Bom. 742; 
28 C.W.N. 762; 71 I.C. 37Z. See 
iurther V, R. A. Chettyar Firm v. 
Commr. of Income-tax 7 Ran. 581; 
121 I.C. 769j A.l.R, 1930 Ran. 37. 

(«) Re Stheik Abdul Kadir Mara- 
kayar & Co, 49 Mad. 725; 99 I.C. 
221; A.l.R. 1926 Mad. 1051. 

(f) Tqta Hydro-Electric Agency 
Ltd. V, Commissioner of Income- 


Tax, Bombay (1933) 58 Bom, 361; 
36 Bora.L.R. 23; 150 I.C. 52; A. 
I.R. 1934 Bom. 62', Rangoon Deve- 
lopment Trust v. Behara & Sons 
(1932) 10 Rang. 412; 139 I.C. 566; 
A.l.R. 1932 Rang. 123; Adamjee 
Hajee Dawood v. Income-Tax Com- 
missioner, Burma (1935) -13 Rang. 
729; 161 I.C. 976; A.l.R. 1936 
Rang, 850. 

(p) Venkataratnam ^ Secretary 
of Stale (1929) 33 Mad. 979; 128 1. 
C. 851; A.l.R. 1930 Mad. 896; 
Kesava v. Tahsildar of Polnr A. I. 
R. 1933 Mad. 319; 142 I.C, 187, 
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Order in 
tlve. 


allerna- 


the denial thereof; and the High Court may, in 
its* discretion, make the - order ap- 
Procedure thereon, plied for absolute ill the first instance, 
or refuse it, or grant a rule to show 
cause why the order applied for should not be made. 

If in the last case, the person. Court or corporation 
eomplained of shows no sufficient cause, 
the High Court may first make an 
order in the alternative, either to do or 
forbear the act mentioned in the order, or to signify some 
reason to the contrary and make an answer thereto by such 
day as the High Court fixes in this behalf. 

47. If the person, Court or corporation to 

such order 
answer, or 
or false 
peremptory 


Peremptory order. 


Costs. 


whom or to which 
is directed makes no 
makes an insufficient 
answer, the High Court may then issue a 
order to do or forbear the act absolutely, 

4S. Every order under this Chapter shall be exe- 
cuted, and may be appealed from, as 
Execution ot, and {£ ■yyere a decree made in the exercise 

(ippcsil ironi| orclcrSi »■ 

of the ordinary original civil jurisdic- 
tion of the High Court. 

49 The costs of all .applications and orders under 
this Chapter shall be in the discretion 
of the High Court. 

f>0. Neither the High Court 
nor any Judge thereof shall hereafter 
issue any writ of imndamns. 

See notes to s. 45, ” Mandmmis/' .alxive. 

S 1 . Each of the said High Courts shall, as soon 
as conveniently may be, frame rules to 
*'^**"* regulate the procedure under this 
, Chapter; and, until such rules are 

framed, the practice of such Court as to applications for 
and granljs of writs of mandamus shall .apply, so far as 
may be practicable, to applications and orders under this 
Chapter. 


-Bar to 
mandamus. 


issue 


of 


S. R. A. 
Ss. 46-61. 



FART 111. 

Of Preventive Relief. 

. B. A. Introduction to Part III. — ^II is not practicable here, and it 
art III. would be unprofitable for any reasonable Indian purpose if it were 
practicable, to enlarge on the law and practice of injunctions in 
England (a). The governing principles, however, are fairly 
simple, and the nice questions formerly raised by the jurisdiction 
being confined to Courts of equity are now matter of the past. An 
injunction is a specific order of the Court forbidding the commis- 
sion of a wrong threatened, or the continuance of a wrongful course 
of action alfeadv begun, or in some cases fwhen it is called a man- 
"datory injunction) commanding active restitulinn- of th e former 
state of things. Obedience to a n%ative injunction, howevei*, may 
in rfact involve much more than simple forbearance, for example 
where the execution of necessary public works in a particular way 
is restrained as being a nuisance, and an alternative way free from 
that objection has to be found. Disobedience to an injunction is 
punishable as contempt of Court by imprisonment in the case of a 
natural person and sequestration in the case of a corporation or 
quasi-corporate body. 

An in junction wiU .nnt he granted where there is an adequate^ 
remedy in damages. This rule is parallel to that which, a s we have 
seen, limits the remedy of specific performance: i t does not apply 
to the protection of purely equitable rights (in the technical English 
sense of equity jurisdiction), for the plain reason that for violation 
of such rights there could be no damages at all, the Court of Chan- 
cery having no power to award them. Subject to this nile the re- 
medy is said, like that of specific performance, to be discretionary ; 
but, the parallel still holding, this does not prevent constant practice 
from having made it really matter of right in its most important 
and usual applications. Where a continuing nuisance is proved to 
violate an established legal right, the Court cannot refuse an injunc- 
tion merely on its own estimate of the balance of convenience in the 
particular case. Accordingly in a large proportion of the reported 
decisions it will be found that the real matter in dispute/^as nof 
Uje propriety of the remedy, but the Jegal recognition of" the right 
I said t o be infringed, or me validity of some justification or excuse 
set uj^ih defence. Such cases do not only concern proMdure, but 
belong not less to the substantive law of the dasses of rights in- 
fo) See Halsbury’s Laws of Eng- "Injunction”. 
land, 2n4 Edn., Vol. XVIII, tit 
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volvcd. The illustrations to s. 54 of this Act will offer examples to B. Ei A. 
the judicious reader. Iq practice the points of law may be and Part III. 
often are inextricably mixed with controversy about the facts, which 
is rather apt to take the form of conflict between expert witnesses ; 
und many of the r,eports are valuable chiefly as exhibiting the man- 
ner in which the Court applies the settled law to disputes of fact 
in more or less novel circumstances. 

The special application of this remedy to obligations under- 
taken by contract has given rise to some trouble in England. If A. 
has expressly agreed with B. not to do a certain thing — ^not to com- 
pete with him in his busipess for a limited time after leaving his 
employment, to take one common example — if the agreement is en- 
forceable by law, and if damages would not be an adequate remedy 
to B. for a continuing breach of this agreement, then the Court will 
protect B. by restraining A. from acting in defiance of his con- 
tract (&). So far there is no serious difficulty. But aga undertak- 
ing to forbear is not necessarily expressed in negative terms. A. 
covenants that he will take aU the electrical energy he requires from 
the X. Co., at a specific price (or scale of prices) and with various 
ancillary conditions. Read according to its strict affirmative leffor, 
this is an idle agreement, for A. is not bound to take any current 
at all from the X. Co. To make it significant and really operative 
as intended, it must be read as an undertaking by A. not to take 
electrical energy from any other source of supply (c). This, again, 
is only matter of reasonable construction. But there may be a 
negative undertaking coupled with a positive contract of a kind 
which the Court will not — because it cannot completely or equitably 
— enforce by specific performance, such as a contract for skilled 
personal services. If the Court cannot qpmpel Z. to act or sing, 
to paint a picture, or manage a technical business for A., will it 
restrain him from doing for B. that which he has promised but re- 
fuses to do for A.? After some hesitation this was answered in 
the affirmative (d). But then must such a negative undertaking 
be expressed? That it need not be in grammatically negative terms 
is obvious ; to hold to the mere verbal form would be to save judi- 
cial trouble at the expense of justice. But a contract to serve A. 
for a certain time is not, without more, a contract not serve any 
one else. For a time it seemed as if the law would go further, and 
from a contract for specially skilled service extending over a cer- 


(6) “If parties, for valuable con- 
sideration, with their eyes open, con- 
tract that a particular thing shall not 
be done, aljrfhat a Court of Equity 
has to do is to say, by way of in- 
junction, that which the parties have 
alneady said by way of covenant, 
that the thing shisll not be done , . . 
it is the specific performance, by the 


Court, of the negative bargain which 
the parties have made” ; Lord Cairns, 
Doherty v. Allman (1878) 3 App. 
Cl. 709, 720. 

(e) Metrop. Electric Supply Co. 
V. Cinder [1901] 2 Ch. 799. 

(d) Lttmley v. Wagner (18S2) 1 
D.M.G. e04: 91 R.R. 193. 
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S. B A. tain time would imply (and Accordingly enforce by injunction) a 
Fart III promise not to render like service elsewlier;; during that time. The 
Specific Relief Act was framed when authority to that efi'cct stood 
unreversed (e). Some years later, however, the Court of Appeal 
laid down that even a man’s positive contract tp give "the, whole 
of his time ” to his employer does not import a negative undertaking 
on which an injunction can be grounded. " Every agreement to do 
a particular thing in one sense involves a negjitive. It involves the 
negative of doing that which is inconsistent with the thing you 
are to do . . . but it does not at all follow that, because a person 
has agreed to do a particular thing, he is^ therefore to be restrained 
from doing everything else which is inconsistent with it. The 
Court has never gone that length, and I do not suppose that- it ever 
will ’’ (/). This is the present law of Englfsh Courts and of juris- 
dictions where English decisions are followed (g) ; but the law of 
British Tndiji, fixefl by the Specific Relief Act before it was so set- 
tled, is otherwise, as appears by illustration (d) to s. 57, though 
the text is not quite so explicit, and- by the decisions rendered under 
that section. Such divergences are unfortunate; there is no doubt 
that the intention of the Specific Relief Act was to reproduce Eng- 
lish law. But, in the absence of any provisions for the periodical 
revision of codifying Acts, it is inevitable that they should some- 
times occur. 

No further special comment from an English point oC view, 
beyond notes on the illustrations, appears to be called for. 

(e)rMontaffue v. Flockton (1873) Hardman [1891] 2 Ch. 416, 426, per 
L.R. 16 Eq, 189, overruled by Whit~ Lindley L.J. 

wood Chemical Co, v. Hardman (g) See Mortimer v. Bcchelf 
(see next note) . r [1920] 1 Ch. 571. 

(/) Whitwood Chemical Co, r. 



CHAPTER IX. 

Of Injunctions Generally. 

Preventive relief is gi'anted at the discretion S. E. A. 

Preventive relief of the Coui't by injunction, temporary 
how gi anted. or perpetual. 

“ At the discretion of the Court.”—" The right to an in- 
junction depends in India upon statute and is governed by the pro- 
visions of the Specific "Relief Act (I of 1877). S. 52 of that Act 
places tlie grant of an injunction in the discretion of the Court — a 
discretion to be exercised of course as the discretioji of Courts 
always is” (a). “ The di scretio n of Court is not arbitrary but 
soimd and reasonable, guided judicial principles and capable of 
correction by a Court of Appeal” (see s. 22, above). 

S 3 Temporary injunctions are such as are to con- 
tinue until a specified time, or until the 
I'ljunc- further order of the Court. They may 
be granted at any period of a suit, and 
are regulated by the Code of Civil Procedure. 

A perpetual injunction can only he granted by the de- 
cree made at the hearing and upon the 
injunc- tuerits of the si^it: the defendant is 
thereby perpetually enjoined from the 
assertion of a rightj or from the commission of an act, 
which would be contrary to the rights of the plaintiff. 

Temporary injuncti''ns. — See the Code of Civil Procedure, 

1908, O. XXXTX. 


(a) Tituram v. Cohen (1903) 32 
I. A. 183, 192; 33 Cal. 203, 218: see 
however Ramdas Khatau & Co, v. 
Aiks Mills Co. (1930) S3 Bom. 639; 
33 Bom.L.R. 19; 130 I.C. 583; A. 
I.R. 19J1 Bom. 131, where s. 34 was 
held not to be exhaustive the Court 
being o£ opinion that there was juris- 
diction to gsant an injunction, where- 


ever just and convenient, even in cases 
outside the provisions of s. 34 and 
that nothing in Tituram v. Cohen, 
supra, was inconsistent with this 
view. A different view has how- 
ever been taken in Lahore: Atta/r 
Singh v. Vishan Das (1937) 18 Lah. 
34S; 171 I.C. 730; A. I. R, 1937 
L-nh. 543. 
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CHAPTER X. 

Of Perpetual Injunct tons. 

S4. Subject to the other provisions contained in, 
or referred to by, this Chapter, a per- 
tioM'SigrS." Petual injunction maybe granted to 
. prevent the breach of an obligation 

existing in favour of the applicant, whether expressly or 
liy implication. 

Whenrsuch obligation arises from contract, the Court 
shall be guided by the rules and provisions contained in 
Chapter II of this Act. 

' When the defendant invades or threatens to invade 
the plaintifl’s right to, or enjoyment (O') of, property, the 
Court may grant a perpetual injunction in the following 
cases (namely) : — 

(a) where the defendant is trustee of the prop erty 
for the plaintiff ; 

(b) where there exists no standard for, ascertaining, 
tEc actual damage caus^, or likely to be 

’ caused, by the invasion ; 

(c) where the invasion is such that pecuniary com- 
pensation would not afford adequate 
relief (b)\ 

(d) where it is probable that pecuniary compen- 
sation cannot be got for the invasion; 

(e) where the injunction is necessary to prevent a 
multiplicity of judicial proceedings (c). 

(o) Lawful possession is there- What is true is tliat for a cifatinuing 
fore protected without proof of title ; nuisance damages are not presumed 
see note on “Continuing Trespass," to be an adequate reraec^. 
below. (c) Even if those proceedings 

(b) The suggestion in Boyson v. were only suits to recover money: 
Deane (1899) 22 Mad. atp. 2S5, that Mansa Tewari v. Parnifslutr Tewari 
this principle is not regarded in 116 I.C. 879; A.J.R. 1929 All. 
F.nghsh doctrine, is erroneous. 327; (1929) AII.L.J. 7S4. 
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Explanation. — For the purpose of this section a 
trade-mark (d) is property. 

Illustrations. 

[Most of the points here illustrated are now elementary in English 
law.] 

(a) A._Iets certain land to B., and B. contracts not to dig sand or 
gravel thereout. A. may sue for an injunction to restrain B, from dig- 
ging in violation of his (»ntract. 

(b) A trustee threatens a breach of trust. His co-trustees, if any, 
should, and the beneficial owners may, sue for an injunction to prevent, 
the breach. 

(c) The directors of a public compimy are about to pay a dividend 
out of capital or borrowed money. Any of the shareholders may sue for 
an injunction to restrain them (e) . 

(d) The directors of a fire and life insurance company are about to 

engjige in marine insurances. Any of the shareholders may sue for an 
injunction to restrain them. « 

(e) A., an executor, through misconduct or insolvency, is bringing the 
property of the deceased into danger. The Court may grant an injunc- 
tion to restrain him from getting in the assets. 

(f) A., a trustee for B., is about to make an imprudent sale ^ a 
small part of the trust property. B. may sue for an injunction to restrain 
the sale, even though compensation in money would have afforded him 
adequate relibf. 

(g) A. makes a settlement (not founded on marriage or other valu- 
able consideration) of an estate on B. and his children. A. then contracts 
to sell the estate to C. B. or any of his children may sue for an injunction 
to restrain the sale. 

(h) In the course of A.'s employment as a vakil, certain papqrs be- 
longing to his client, B., come into his possession. A. threatens to make 
these papers public, or to communicate their contents to a stranger. B. 
may sue for an injunction to restrain A. frgm so doing. 

(i) A. is B.’s medical adviser. He demands money of B. which B. 
declines to pay. A. then threatens to make known the effect of B.'s 
communications to him as a patient. This is contrary to A.’s dutj’, and 
B. may sue for an injunction to restrain him from so doing. 

(j) A., the owner of two adjoining houses, lets one to B. and after- 
wards lets the other to C. A. and C. begin to make such alterations in 
the house let to C. as will prevent tire comfortable enjoyment of the house 
let to B. B. may sue for an injunction to restrain them from so doing, 

(k) A. lets certain arable lands to B. for purposes of husbandry, but 
without any express contract as to the mode of cultivation. Contrary to 
the mode of cultivation customary in the district, B. threatens to sow the 
lands with seed injurious thereto and requiring many years to eradicate. 
A. may sue for an injunction to restrain B. from sowing the lands in con- 
travention of his implied contract to use tliem in a husbandlike manner. 


(d) As to enactments relating to 
trademarks, see ss. 478-489 of the 
Indian Penal Code (Act XLV 
of 1860), the Merchandise Marks 
Act, 1889 (IV of 1889), and the 
Trade Marks Act, 1940 (V of 1940). 


(e) As to payment of interest out 
of capital by railway companies dur- 
ing construction, see s. 3 of the 
Indian Railway Compimies Act, 1895 
(X of 1895) . 


S. B. A. 
S.54. 
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S, R. A. V. Bn-tf (1817) 2 Madd. 62; 17 R.H. 187, apparently 

• g_ 54 undefended. 1 

(l) A., B. and C. arc pa:lners, the parlnership being determinable 

at will A, threatens to do an act tending to the destruction o£ the part- 

nership property. 11. and C. maj', without seeking a dissolution of the 
partnership, sue for an injunction to restrain A, from doing the Act. 

\MiIes V. Thomas (1839) 9 Sim. 606 ; 47 R.R. 320; injunction refitsed 
on other grounds.] 

(m) A., a Hindu widow in possession of her deceased husband’s pro- 
perty, commits destruction of the property without any cause sufficient to 
justify her in so doing. The heir-expectant may sue for an injunction to 
restrain her. 

(n) A., B. and C. are members of an undivided Hindu family. A. 

cuts timber growing on the family property, and threatens to destroy part 

of the family house and to sell some of the faijiily utensils. B. and C. 
may sue for an injunction to restrain him. 

(o) A., the owner of certain houses in Calcutta, becomes insolvent, 
B. bui’S thenj, from*^tlic official assignee and enters into possession. A. 
persists in trespassing on and damaging the houses, and B. is thereby com- 

. pelled, at considerable expense, to employ men to pi elect the possession. 
B. may;, sue for an injunction to restrain further acts of trespass. 

/p) The inhabitants of a village claim a right of way over A.’s land. 
Tn a suit against several of them. A, obtains a declaratoiy decree that his. 
land is subject to no such right. Afterwards* each of llic other villagers 
sues A, for obstructing his alleged right of way over the land. A. may 
sue lor an injunction to restrain them..^ 

(q) A., in an administration suit to which a creditor, B., is not a 
party, obtains a decree for the administration of C.’s assets. B. prooecd.s 
against C.'s estate for his debts. A. may sue for an injunction to restrain B. 

(r) A. and B. are in possession of contiguous lands and of the mines 
underneath them. A. works his mine so as to extend under B.’s mine and 
tl\rc.nens to remove certain pillars which help to support B.’s mine. B. 
may sue for an injunction ty restrain him from so doing, 

(s) A. rings bells or makes some other nmneoessary noise so near a 
house as to interfere materially and unreasonably with (.he physical comfort 
of the occupier, B. B. may sue for injunction restraining A. from making 
the noise. 

[Soltau v. Dc Held (18S1) 2 Sim.N.S. 133; 89 R.R. 24S.]« 

(t) A. pollutes the air with smoke so as to interfere materially with 
the physical comfort of B. and C,, who carry on business in a neighbouring 
house. B. and C. may sue for an injunction to restrain the pollution, 

(u) A. infringes B.'s patent. If the Court is satisfied that the patent 
is valid and has been infringed, B. may obtain an injunction to restrain 
the infringement. 

(v) A. pirates B.’s copyright. B. may oblaui an injunction to rest- 
rain the piracy, unless the work of which copyright is claimed is Vbellous 

' Or obscene, " 

(w) A. improperly uses the trade-mark of B, B. may obtain an in- 
junction to restnun the user, provided that B.’s use of the trtfde-mark is 
honest. 

, (*) Al, a tradesman, holds out B. as, his partner against the wish and 
without the authority of B. B. may sue for an injunction.to restrain A. 
from so doing. 
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V, Webster (1847) 10 Beav. 561 j 70 R.R. 211; Walter v. 
Ashton ri9Q2] 2 Ch. 2SZ\.Burchell v. IVild^ [1900] 1 CIi. SSI, S63.] 

(y) A., a very eminent man, writes letters on family topics to B. 
After the death of A. and B., C., who is B.'s residuary legateie, proposes 
to make money by publishing A.'s letters. D., who is A.’s executor, has 
a property in the letters, and may sue foi an mjunclion to nestrain C. from 
publishing them. 

(z) A. carries on a manufactory and B. is his assistant. In the 
course of his business, *A. imparts to B. a secret piocess of value. B. 
afterwards demands money of A., threatening, in case of lefusal, to dis- 
close the process to C., a rival manufacturer. A. may sue for an injunc- 
tion to restrain B. from disclosing the process. 


Discretion as to granting injunctions. — Injunctions are 
of two kinds, namely,' (1) temporary and (2) perpetual. Tem- 
porary injunctions are dealt with in O. 39 of the Code of Civil 
Procedure. Perpetual injunctions are dealt wifh in ss. 54 to 57 
of the present Act. Whether the injunction sought is temporary 
or perpetual, the jurisdiction to, grant is, as in the case of specific 
performance (s. 22), discretionary (/). See s. 52 above, and the 
notes thereto. V 

Perpetual injunctions. — ^"The granting of injunctions is 
now regulated by ss. 54 and 55 of the Specific Relief Act, But 
those sections have never been understood as introducing new 
principles of 'law in India, but rather as an attempt to express in 
general terms the rules acted upon by Courts of Equity in England, 
and long since introduced in this country, not because they were 
English law, but because they were in accordance with equity and 
good conscience ” (g), ^ 

A perpetual injunction niay be granted to prevent the breach 
of an obligation existing in favour of the applicant* whether ex- 
pressly or by implication. The obligation may arise from contract, 
as in ill. (a), or it may be in the nature of a trust (as defined in 
section 3) as in ills, (b) to (h), or it may be an obligation the 
breach of which amounts to a tort or civil wrong of which ills, (s) 
and (t) are prominent instances, or it may be any other Jegal 
obligation as in ills, (i) and (z). As regards contracts the Court 
is to be guided, in granting an injunction, by the rules in Chapter 
II as to specific performance. Where there is an invasion of the 
plaintiff’s right to, or enjoyment^of, properly, an injunction may 
be’granted only in the five cases mentioned in els. (a) lo (e) of 
the thiM paragraph. Where a .breach of trust is threatened the 
Court may grant an injimction, even though compensation in money 
would afford adequate relief [ill. (f)]; this follows from cl. (a) 
of the third paragraph. The word “ obligation. ” is very wide in 

(f) Tituram v. Cohen (1905) 32 v. Rain Naraiit (1887) 14 Cal. 189, 

I.A. 185; 33 Cai, 203. 199. 

(g) Shamnugqer Jute Factory Co- 
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S. £. A. its application. Imposition of an illegal tax by a municipal coni- 
S, '84. mittee is a breach of an obligation. A person so taxed can be 
granted a perpetual injunction under s. S6 (/i). 

Injunction to prevent breach of contract. — By the 
second paragraph of this section it is provided that in dealing with 
cases of injunctions to prevent the breach of a contract, the Court 
is to be guided by the rules in Chapter II relating to specific per- 
formance.' By's. 56, cl. (f), it is again enSeted that an injunc- 
tion cannot be granted to prevent the breach of a contract the per- 
formance of which would not be specifically enforced. By s. 57 
it is provided that notwithstanding s. 56, cl. (f), the Court may 
in certain cases grant an injunction. These cases are dealt with 
in the notes to s. 57. • 

111. (a) to the present section is a case in whicli the Court 
will grant an injiihction to restrain the breach of the contract, as 
no amount of pecuniary compensation would afford adequate re- 
lief to the plaintiff if the contract js broken. 

Amongst contracts of which the breach may not be prevehted 
by^n injunction are contracts which are dependent on the personal 
qualifications or volition of the parties. These contracts will not 
be specifically enforced [s. 21, cl. (b)], and an injunction will not 
be granted to prevent the breach thereof. Acting upon these prin- 
ciples, the Courts have refused to restrain employers from deter- 
mining contracts with their employees where the services to be 
rendered by the latter were services of a personal nature, e.g,, a 
contract to work a railway line and keep the engines and rolling 
plant in repair (i), a contract to act as a manager of a tea 
estate (/), a contract to manage the business of working certain 
patents (fe), a contract to act as agents of a company (/), a con- 
tract to act as manager of trust properties (w). 

The Court will not enforce specific performance .of a contract 
which is made under such circumstances as to give the p laint iff 
an unfair advantage over the-ffefendant (s. 22) ; it wiirtberef ore 
also refuse to grant an injunction to prevent the breach of the] 
contract («). 


(/i) Montgomery Municipal Com- 
mittee V. Sant Singh (IW) Lalj. 
707: 151 I.C. 6S: A.I.R. 1940 Lah. 
377, F.B. 

(i) Johnson v. Shrewsbury and 
Birmingham Ry. Co. (18S3) 3DeG. 
M. & G. 914; 98 R.R, 360. 

(f) Mair v. Himalaya Tea Co. 
(1865) L.R. 1 Eq, 411 ; 147 R.R. 
872 

(k) Stocker V. Brockelbank (1851) 
3 Mac. & G. 250; 20 L.J.Ch, 401, 
409 ; 87 R.R. 87. 


(/) Nusserwanjee v. Gordon 
(1882) 6 Bom. 266, 283. 

(m) Ram Charan v. Rakhal Das 
(1914) 41 Gil. 19; 19 I.C. 157. Sec 
also N orth Western RailwaytAdmini- 
stratioit V. North Western Railway 
Union (1932) 14 Lah. 330; A.I.R. 
1933^ Lah. 203; Gulab Singh v. 
Punjab Zamindara Bank A.I.R. 
1940 Lah. 243; 190 I.C. 819. 

(w) Calliangi v. Narsi (1895) 19 
Bom. 764. " 
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Where the case is such that the Court will not enforce specil S. B. A. 
tie performance of a contract or prevent its breach by an injuncA S. 54. 
tion, it will not restrain the party committing the breach fromi 
doing that which is only a violation of what is ancillaiy. or inci-| 
dental to the principal part of the contract. Thus a Court will' 
not, either by decreeing specific performance or by injunction, 
compel a company to retain its agents in its employ; so it will not 
restrain the company* from appointing a solicitor, though under the 
terms of the contract between the company and its agents the agents 
alone have the right to appoint solicitors for the company (o). 

Right to, or enjoyment of, property. — It is not in 
every case where the plaintiff’s right to property is invaded that 
a perpetual injunction* will be granted. Such injunction may be 
granted only in the cases mentioned in els. (a) to (e) of the third 
paragraph. Of these els. (a) to (d) are similaf to ds. (a) to (d) 
of s. 12, which relate to specific performance. 

" Property trade-mark is property for the purposes of 
this section (^p) [see Explanation and ill. (w)]. The right of a 
gor (priest) to conduct his yajmans (patrons) to a templeyknd 
perforin worship there on their behalf and I'eceive remuneration 1 
for his sei-vices is a right to the enj,oyment of property ; if the 
right is invaded, the Court will grant an injunction, the invasion ' 
being such that pecuniary compensation would not afford adequati 
relief (g). A plaintiff holding a sanad from Government in whicK 
he is described as vicharanakarta of Tirumalai and Tirupati 
temples, vagaira (and others), the expression "vagaira” includ- 
ing some thirty minor temples, may obtain an injunction restrain- 
ing the defendant, who is a dharmakai'l^ of the said two temples 
and of three minor ones only, from using a seal bearing on it .the 
words “ Tirumalai Tirupati vagaira devastanam dharmakarta " ; 
though the plaintiff has no property in the word "vagaira”, it 
connotes an extension of the defendant’s rights as dharmakarta 
to which he has no title, and it invades, or threatens to invade, 
the plaintiff’s rights in respect of the minor temples of which the 
defendant claims to be, but is not, dharmakarta (r). 

(o') (1882) 6 Bora. 266, 283-284; mth Das (1922) 44 All. 608 ; 67 1- 
minority per se is not a ground for C. 353. 

refusing an injunction, if the acts (g) Kalidas v. Parjaram (1891) 
sought rto be restrained were done 15 Bom. 309; Moro v. (1897) 

by the minor personally or at his 21 Bom. 821; Beni Madho Pragwal 
instance: Maharaj Bahadur Singh v. Hira Lai (1921) 43 All. 20; 59 
V. Paresh Nath Singh (1904) 31 Cal. I.C. 873, otherwise if the presents 
839; Ram Chandra v. Narasimha arc not connected with a religious 
A. I R. 1931 Bom. 466; 33 Bom.L. office: Bansi v. Kanhaiya (1921) 43 
R. 590; 130 I.C. 839, where the All. 159; 59 I.C. 659.' 

English cases fire discussed, (r) Sadagopa v, Rama Kisore 

(p) Chatarpal Sharma v. Jagan- (1899) 22 Mad. 189. 
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S. R. A, EasemetH of light and air. — ^Whcrc* an cahcmcnt of liglvti 
S. 64, and air is disturbed, an injunction will bc*{>ranlcd only wliero the! 

invasion of the right is such that pecuniaiy compensation wouldj 
not afford adequate relief (s). Where the disturbance is such' 
as to render the plaintiff’s house useless for tire business carried 
on by the plaintiff in the house, the case is one for a perpetual 
injimetion (0- 

^ Continuing trespass. — ^Repeated violation* of a jgerson’s right 
to property cannot in ordinary cases be adequately met by dama- 
ges, nor can these damages be satisfactorily ascertained. In 
such a case the appropriate remedy is a* perpetual injunction (m) 
(see ill. (o)) and, lawful possession a sufficient title as against 
the trespasser (v). » 

Co-sharers, landlord and tenant, etc. — ^The Court will grant 
a perpetual mjuhdion to restrain one of several co-sharers from 
appropriating to himself land in which each of his co-sharers has 
an interest and from building upon if he has proceeded to 

build upon it, the Court will gra nt a m andatory injunction under 
s. €S directing that the buflSmg so far as it has proceeded be 
pulled down (w) , But there is no such broad proposition as that 
one 'co-bwner is entitled to an injunction restraining another co- 
owner from exceeding his rights absolutely, and without refe- 
rence to the amount of damage to be sustained by the one side 
or the other from the granting or withholding of the inj^unc- 
tion (x). Injunction in the case of co-owners is granted where 
the aet complained of amounts to waste of the joint property, or 
to an illegitimate use thereof or to ouster of the plaintiff from 
possession and enjojmient of the property (y). The closing of 
the door of a staircase \?hich affords access to the roof (a), or 


(j) Dhimjibhoy v. Lisboa (1889) 
13 Bom. 252; Sultan Nawas Jimg v 
Rnstomji Nmabhoy ((^96) 20 Bom, 
704; Ghamsham v. Moroba (1894) 
18 Bom. 474. See also Paul v. Rob- 
son (1914) 41 I.A. 180; 42 Cal. 46; 
24 I.C. 300; Mahomed Ausam Is- 
woil V. Jaganath Jamnadas 3 Rang. 
230 : 89 I.C. 800; A.I.R. 1925 Rang. 
327; Kashi Nath v, J?a«i Jiman A. 
l.R. 1933 Lah. 847. 

(i) Yaro V, Sona-Ullah (1897) 19 
All. 259; and see Mt. Jus Kaur v. 
Mt. Bhag Devi (1932) Lah, 806; 
140 I.C. 238; A.I.R. 1933 Lah, 29. 
A building which mctiely cast a sha- 
dow on the nJaintifiE's blind wall was 
held not to constitute a nuisance: 
Hakim Mai v. Mrs, Earle (1931) 12 
Lah. 736; A.I.R. 1931 Lah. 443; 


131 I.C. 104. 

(lO Apaji V. Ajta (1902) 26 Bom. 
735. 

(v) UUam V. Tabu (1929) 115 I. 
C. 480. 

(w) Shadi v. Antip Singh (1890) 
12 AU. 436 [F.B.]. See also Sham- 
nitgger Jute Faciory Co. v. Ram 
Naram (1886) 14 Cal. 189, 198-199. 

(.v) Sbammigger Jute Factory 
Co, V. Ram Narain (1886) 14 Cal. 
189, 200-201. • 

(y) Aiiant V. Gopal (1895) 19 
Bom, 269, 270; .Shamsuddin v. Ab- 
dul Asiz A.I.R. 1932 L*. 423; 138 
I.C. 691; Ali Jan v. Mohammad A, 
l.R. 1932 Lah. 89; 133 I.C. 872. 

(«) Soshi Bhusan v. Gemesh 
Chunder (1902) 29 Cal. SOO. 
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I of a door which affords the oidy access to the portion in the plain- 
tiff’s occupation (a), is aii act amounting to an ouster, and it may 
be prevented by a perpetual injunction. But the mere fact that 
a tank has been excavated by Ae defendant on a portion of the 
joint land, and that a part thereof was fit for cultivation, does not 
.constitute such an injury as would justify an order directing the 
defendant to refill the tank (b). 

It is a settled rate of law that no tenant, whether he has an 
occupancy right or not, is_at liberty to erect houses upon agidcul- 
tural holdings for other' than agricultural purposes and thereby fo 
alter the character of the 'holding. If he does “erect a house fori 
other tlian agricultural purposes, the Court will grant an injunc-ff 
tion restraining him fr®m altering the character of the land, and| 
it will also grant a mandatory injunction under s. 55 directing him * 
to remove the building (c). Where land has bee« let out for agri- 
cultural purposes generally, the erection of an indigo factory on any 
part of such land renders it tmfit for the purposes of the tenancy, 
and the landlord may obtain h perpetual injunction restraining 
the tenant from erecting the factory (d) ; see ill. (k). ^ 

Nuisance . — As regards nuisance, where it is of the kind to 
injure the health or sei-iously imperil the life of those complain- 
ing of it, the Court will not hesitate to prevent it by ' way of in- 
junction. But where'*it goes no further than to diminish the 
comforts of human life, there will alvyays be a question whether 
the Court will proceed against him who causes that nuisance by 
injunction or compensate the sufferer in damages (e). See ills., (s) 
and (t), to this section, above, and the case of Jamm Singh v. 
Muhammad Din (/). An injunction cannot be granted to prevent 
on the ground of nuisance, an act of which’it is not reasonably clear 
that it will be a nuisance [s. 56, cl. (g), below]. The Court will 
not grant an injunction in a mere quia timet action, where 
there is no pro6f of injruy having occurred and no well-founded and 
reasonable apprehension of injury in the near future, but merely 
an apprehension which may or may not be well founded {g). * 

Breach of Trust . — See ills, (b) to (h), to this section, above. 
As to definition of " trust," see s. 3, above. 

Waste.—Stc ills. (1), (m) and' (n) to this section, above. 


(o) Amnt V. Gopal (189S) 19 
Bom. 269. 

(6) Joy Chmder v. Bipro Churn 
(1887) 14 Ca?. 236, following (1887) 
14 Cal. 189, supra. 

(c) Ramamdhm v. Zamindar of 
Ramnad (1893) 16 Mad, 407. 

(d) Surendra ^Narain v. Hart 
Mohan (1904) 31 Cal. 174. 


(e) Bhicaiji v. Pirojshaw (1916) 
40 Bom. 401; 33 I.C. 192; The 
Land Mortgage Bank of India v. 
Ahmedbhoy Habibbhoy (1884) 8 
Bom. 3S, 91-92. 

(/) (1920) 1 Lah. 140; SI I. C. 
728. 

(jr) Bleicher v. Bealey (188S) 28 
Ch.D. 688. 


S. R. 
S. 64 
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S. R. A, Patent, copyright and trade-mark . — See ills. (1), (v) and (w) 
Ss. 64, 66, lo this section, above, and ill. (g) to s. 55, .below. 


“ Invades or threatens to invade.” — ^An injunction may be 
sued for to restrain a defendant from doing an act which threatens 
injiiry to the plaintiff’s property, although no such injury has actually 
ensued. It must, however, be shown that injury will be the inevi- 
table result; it will not do to say that injury may be the result (A) : 
see ill. (r) to this section. See notes above, Nuisance.” 

Multiplicity of judicial proceedings. — Clause (e) has refer- 
ence to cases where, unless an injunction was granted, the plaintiff 
would have to bring repeated suits or to make repeated applications 
or to take repeated proceedings for the purpose of establishing or 
safeguarding his rights, or of preventing the acquisition of rights 
by the defendant (i). For instances of this class, see ills, (p) and 
(q) to this section, above. Neither the text nor the illustrations 
warrant the'supposition that any general jurisdiction for one judi- 
cial authority to restrain the proceedings of another is hereby 
created. In particular a civil Cotirt will not grant a permanent 
injjjmction to stay apparently regular proceedings in criminal 


matters (/). 

Damages for future injury. — ^It is held in England, though 
not unanimously, that the Court has no jurisdiction to award damag- 
es by way of compensation for an injury not yet committed, but 
only threatened and intended ; but the decision turns on the construc- 
tion of a special statutory power, so that .the reasons are not appli- 
cable. in India ( i ) . 

SS. When, to prevent the breach of an obli- 
gation (i), it is necessary to compel 
the performance of certain acts whi'ch 
the Court is capable of enforcing, the 


Mandatory 

tions. 


injunc- 


(ft) Pattism V. Gilford (1874) 
L.R. 18 Eq. 259; Bindu v. Jaknabi 
(1897) 24 (^1. 260; Rantdas Khatau 
& Co, V. Atlas Mills Co. (1930) 55 
Bom. 659; 33 Bom.L.R. 19; 130 1, 
C, 583; A.I.R, 1931 Bom. 151; 
Tamlttk Trading Co. v. Nabadtvip- 
chandra (1931) 59 Cal. 363; 138 I. 
C. 667; A.I.R. 1932 542; Sheo 

Nandm Prasad v. Sheo parson Par 
ihak A.I.R. 1942 Pat. 349 ; 200 I.C. 
389. 

(t) Kamadhar v. Hariprasad 
(1910) 37 Csd. 731, 734; 6 I.C. 444; 
Apaji V. Apa (19(E) 26 Bom. 735, 
739 (repeated trespass) ; The Land 
Mortgage Bank of India v, Ahmed- 
Ifhoy HaUbihoy (1884) 8 Bom. 35, 


91-92 [nuisance]. 

(;') Calcutta Port Commrs. v. Su- 
raj Mull Jalan 55 Cal. 978; 112 I. 
C. 712; A.I.R. 1928 CjJ. 464. No 
injunction granted to restrain arbi- 
tration under a contract which is 
challenged as not binding, since, if the 
contract is of no effect, the arbitra- 
tion proceedings would be nugatory: 
Attar Singh v. Vishan Das (1937) 
18 Lah. 345; I7l I.C. 730; A.I.R. 
1937 Lah. 545; Ramdas Khatau & 
Co, V. Atlas Mills Cot, supra, note 

(fc). 

(i) Slack V. Leeds Industrial Co- 
operative Society [1923] 1 Ch. 431, 
C.A. (dies. Younger L.J.). 

(/) These words do not authorise 
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Court may in its discretion grant an injunction to pre- 1 
vent the brcacAi complained of, and also to compel per- 
formance of the requisite acts. 

. Illustrations. 

(a) A., by new buildings, obstructs lights to the access and use o£ 
which B. has acquired a right under llie Indian Limitation Act (m). 
Part IV. B. may obtmn an injunction, not only to restrain A. from going 
on with the buildings, but also to pull down so much of them as obstructs 
B.’s lights, 

(b) A, builds a house with eaves projecting over B.’s land. B. may 
sue for an injunction to pull*down so much of the eaves as so ptoject. 

(c) In the case put as illustration (i) to section S4, the Court may also 
order all written communications made by B., as patient, to A., as medical 
adviser, to be destroyed. * 

(d) In the case put as illustration (y) to section -W, the Court may 

also order A.’s letters to be destroyed. * 

m 

(e) A. threatens to publish statements concerning B. which would be 

punishable under Chapter XXI of the Indian Penal Code («). The Court 
may grant an injunction to restrain the publication, even though it may be 
shown not to be injurious to B.’s property. ^ ^ 

(f) A., being B.’s medical _ adviser, threatens to publish B.’s written 
communications with him, showing that B. has led an immoral life. B. 
may obtain an injunction to restrain the publication. 

(g) In the cases put as illustrations (v) and (w) to section 54 and 
as illustrations (e) and (f) to this section, the Court .may also order the ‘ 
copies produced by piracy, and Uie trade-marks, statements and communi- 
cations, therein respectively mentioned, to be given up or destroyed. 


Mandatory injunction. — In Smith v. Smith (o) Sir G. Jessel 
M. R. said : “As to mandatory injunction^, their history is a curious 
one, and may account for some of the expressions used by the 
Judges in some of the cases .cited. At one time it was supposed 
that the Court would not issue mandatory injunctions at all. At a 
more recent period, in cases of nuisance, a mandatory injunction 
was granted under the form of restraining the defendant from con- 
tinuing the nuisance. The Court seems to have thought that there 
was some wonderful virtue in that form, and that extra caution was 
to be exercised in granting it To that proposition I can by no 
means assent Every injunction requires to be granted with careJ 
and caution, and I do not know what is meant by extraordinary 


the Court to revie-^ the decisions of 
a domestic jurisdiction, such as the 
regulations «and examination lists of 
a university, made within its compe- 
tence and in good faith; Rm Ugrdh 
Singh V. Benares Hindu University, 
47 All. 454; 86 I.C. 695; A.I.R. 
1925 All. 253 (question of retros- 


pective regulations; the Court found 
that there had been an irregularity, 
but it was cured by the Visitor’s dis- 
cretion.) . 

(w) Act IX of 1908. 

in) Act XLV of 1860. 

io) (1875) L.R. 20 Eq. 500, 
504. 


> B. A. 
S. 65. 
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caution. Every judge ought to exercise care, and it is not more 
needed in one case than in another, 

" In looking at the reason of the thing, there is not any pretence 
for such a distinction as was supposed to exist between this and 
other forms of injunction. If a man is gradually, fouling a stream 
with sewage the Court never has any hesitation in enjoining him. 
What difference could it make if instead of fouling it day by day 
he stopped it altogether? In granting a mandatory injunction, tl^ 
Court did not mean that the man injured could not be compensated 
by damages, but that the case was one in which it was difficult to 
assess damages, and in which, if it were not granted, the defendant 
would be allowed practically to deprive l3ie plaintiff of the enjoy- 
ment of his property if he would give him a price for it. Where, 
therefore, money could not adequately reinstSte the person injured, 
the Court said, as in cases of specific performance, ‘ We will put 

in the ptfeition as before the injur y was d one,’ When 
once the principle waTestabiisnea, why snouidlfmake any difference 
that the wrong-doer had done the „ wrong, or practically done it,* 
before the bill was filed? It could make no difference where the 
plaintiff’s right remained and had not been lost by delay or acquies- 
cence.” 

The granting of a m andatory injunctio n is. a. i natter_i ji the 
judicial di scretion ,o,f the C ourt' nhi Ttls granted generally upon 
ijip- <!aiT 7 g principles and subject to the same conditions, aT'a- perT 
netiial ini gnrtinn I'jjT. Whra a mandatory injunction is granted 
.under this section, two elements have to he taken into cnnsiflerai Kmr- 
jp ttigjifi rgf- place^ the Court has to determine what acts are necessary. 
in order to -prevent a breach of the obligation • i" gpmnrl plaea^ 
the requisite acts must be , such as the Court is capable pf mfnrr^ 
mg ( r'\. These acts may assume a variety of forms, e.g,, the pul- 
ling down of a building as in ill. (a), the pulling down of eaves as in 
ill. (b), the destruction of written communications and letters as in 
ills, (c) and (d), and destruction of copies produced by piracy of 
copyright and of trade-marks improperly used by the defendant as 
in ills, (v) and (w) of s. 54, above, and ill. (g)^ of this section, 
above, the removal of trees on the defendant’s land ’the roots where- 
of, if the trees be allowed to grow, would inevitably damage the 
plaintiff’s building (j), the removal of overhanging branches (t), 
the demolition of a wall constructed by the defendant on land belong- 


(^) Skammgger Jute Factory v. 
Ram Narain (1886) 14 Cal. 189, 199- 
201; Mu Bhogmwai v. Mohan Singh 
A.I.R. 1934 Lah. 847. 

(q) Smith V. Smith (1875) L. R. 
20 Eq. 500. 

(f) Lakshmi v. Tara (1904) 31 
Cal. 944, 949; Khaaan Singh v. kalla 


Ram A.r.R. 1937 Lah. 83?, 

(j) (1904) 31* Cal. 944, supra, 
note (r). ^ 

(I) Vithnu Jagamath v. Vasudeo 
Raghunaih (1919) 43 Bom. 164; 47 
I.C. 629; Puiraya v. Krishna Gota 
A.I.R. 1935 Mad. Jl; 67 M.L.T, 
442; 152 I.C, 579. 
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ing to the plaintiff («). An injunction will not be granted directing 
a person to do repairs, the reason' being thiat lheT.ourt wilt not super- 
iinend work s of build ing or of repair (v ) ; but the Court may order 
the execution of specific work required for the remedp^ of a nuisance 
or the like (w).' The Rangoon High Court refused to grant a 
mandatory injunction, at the suit of the owner of the land on which 
a tomb of the ex-King of Delhi was lawfully situated, to compel 
a member of the faSiily who had erected a kind of shrine over the 
"tomb to remove it (jt). The Lahore High Court granted an injunc- 
tion against the discretionary orders of a Municipal Committee on 
the ground of the orders being an abuse of powers (y) . A suit by 
a partner against his co-partner to effect a registration under the 
Partnership Act is no* a suit for mandatory injunction (s). 

May be granted although act completed. — There is no rule 
which prevents the Court from granting a mandatory injunction 
^here the injury sought to be restrained fiasbeen completed before 


the action is commenced. ^ mandatory injunction may be granted 
even after the injiiry_has djeemixmiJEtedrjbfovidea the plain tifiT 
has not lost Ins right to. ,rfilief_by- delay or..acquiescenca_(o). « As 
regards mandatory injunctions after the act sought to be restrained 
has been completed, a distinction is drawn between cases of tres- 
pass -fg.g.. , laying pipes in the plaintiff's land) on the o ne ha njf ami' 
cases o f ancient lights on the other. ~~ In cases of trespass, the fact' 


that the damage sulJeredTby the plaintiff is small is immaterial. In 
cases of ancient lights the quantum of damage to the plaintiff, asj 
compared with the quantum of loss to the defendant, is a material] 
consideration (b). Where there is a covenant not to build, and] 


(tt) Abdul Hossain v. Ram Cha- 
rm Law (1911) 38 Cal. 687; 12 I. 
•C. 4S9. This appears to have been 
overlooked m Ewin Shank IVa’v. 
U Po Nyun 5 Rang. 404; 104 l.C. 
139: A.I.R. 1927 Rang. 257; Gan- 
pat Rai V. Sam Das (1931) 12 Lali. 
S42; 131 l.C. 233; A. I. R. 1931 
Lah. 373. 

(v) Attorney-General v. Staf- 
fordshire County ^Council [1905] 
1 Ch. 336, 342; Kashi Nath v. Agra 
Mmicipality (1939) All. 337; 182 I. 
C. 534; A.I.R. 1939 All. 375. 

(w) Kennard v. Cory Bros, 
[1922] 2 Ch. 1, C.A. 

(x) Dawson v. Romac Zammi 

Begum (1^) 6 Rang. 456; 112 I. 
C. 431; A.I.R. 1928 Rang. 268, 
chiefly because definite substantial 
damage to the plaintiff did not 
appear. • 

(y) Administrator, Lahore Muni- 
cipality V. Mmir-ud-Din (1941) 


Lah. 278; A.I.R. 1941 Lah. 200; 
196 l.C. 70, -where English and 
Indian authorities are discussed. 

(*) Ghellabhoi &• Co. v. ChunUal 
(1941) Rang.L.R. 219. 

(a) Smith v. Smith (1875) L.R. 
^ 500 (ancient lights] ; Diirell 

V. Pritchard (1865) L.R. 1 Ch. 244 
[imcient lights] ; Lady Stanley of 
Alderley v. Earl of Shrewsbury 
(1875) L.R. 19 Eq. 616 [ancient 
lights] ; Greenwood v. Hornsey 
(1886) 33 Ch.D. 471; Krehl 

V. Burrell (1877) 7 Ch.D. 551; 
(1879) 11 Ch.D. 146 [obstruc- 

tion of right of way] ; lainnadas 
V. Atmaram (1878) 2 Bom. 133, 
137-139; Jateendramohan Mitra v, 
Prabodhkumar Datia (1931) 59 Cal. 
260, at p. 270; 138 l.C. 193; A.I.R. 
1932 Cal. 249 [ancient lights], 

(&) Goodson v. Richardson (1874) 
L.R. 9 Ch, 221, 224, 225 [trespass] ; 
Marriott v. East Grinsfead Gas <3" 


S. £. A. 
S 55. 
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S. B. A. there is a breach of the covenant, the covenantee is entitled to an 
Ss. 55, 55 injunction without the necessity of showing damage (c), the ex- 
. cuse of ignorance being clearly not available. Generally in cases 

\ of this class it is material whether the defendant’s encroachment was 
or was not wilful (d). 

Delay' and acquiescence. — Delay and acquiescence may de- 
prive a plaintiff of hi s right to relief by wOT jal inah'dato ry t n1upc= 
fion (>?). "If a party having a right stands by and sees anolJier 
dealing with the property in a manner inconsistent with that right, 
and makes no objection while the act is in progress, he cannot after- 
wards complain. That is the proper sense of' the word acquies- 
cence” (/). Mere omission to take any legal proceedings for an 
time is not in itself an encouragement to tlfe defendant amounting 
to an equitable bar to relief (g). The result of authorities on the 
subject is thgt where a person had a legal right, it could be destroyed 
by his acquiescence, that is, if he stood by and allowed his neighbours 
to incur expenditure in doing what he knew would injure his pro- 
perty. One point for consideration, however, has always been whe- 
thdf the man who did the act knew that he would do the injury (/t) 
If he did know, and must have known, that he was going to do a 
wrong, it deprives him of one ground of defence (t). It is alsc 
to be remembered, where acquiescence is alleged, that where a mar 
has a right to do a thing, and appears to be doing what he has a 
right to do, you must not assume that he is going to use his right for 
an unlawful purpose (/). See also notes to s. 22 under the head 
*' Delay,” above. 

Mandatory injunction against co-sharers and tenants. — See 
notes to s. 54 under the head " Right to or enjoyment Of property,” 
sub-head " Co-sharers, landlord and tenant, etc.,” .ibove. 

Injunction when re- S©. All injunction cannot be 
granted — 


Water Co. [1909] 1 Ch. 70, 79 [tres- 
pass] ; Smith v. Smith (187S) L. 
R. ^ Eq. SOO, SOS [ancient lights] ; 
Senior v. Pawson (1866) L.R. 3 
£q. 330, 336 [ancient lights]. 

(c) Lord Manners v. Johuon 
(1875) 1 Ch.D. 673 [covenant not 
to erect building]; Sharp v. Har- 
rison [1922] 1 Ch. 502, seems to dis- 
regard this and other like authori- 
ties, 

(rf) Lalji V. Visvanath 31 Bom. 
L.R. 126; 116 I.C. 234; A.I.R. 
1929 Bom. 137. 

(e) Smith v. Smith (1875) L.R. 
20 Eq, 500, S03 [ancient lights] ; 
femmadas v. Atmaram (18TO) 2 
Bom, 133, 137-139 [ancient lights] ; 


Haji Abdul Allarakhai v. Haji 
Abdul Baeha (1882) 6 Bom. 5, 7. “ 
(f) Duke of Leeds v. Earl of 
Amherst (1846) 2 Ph. 117,' 123; 78 
R.R. 47, 51/ [equitable waste] ; 
Abdul Hossain v. Ram Charan Law 
(1911) 38 Cal. 687, 692-693 [tres- 
P&ssJ • 

(ff) Hogg V. Scott (187/) L.R. 
18 Eq, 444, 454 [copyright] ; Jamna- 
das V. Atmaram (1878) 2 Bom. 133, 
137-139. » 

(A) Smith V. Smith (1875) L.R. 
20 Eq. SOO, 503. 

(0 Ib., p. S03. 

(;■) Attorney-General v. Leeds 
Corporation (1870). L.R. 5 CJi. 583, 
594 [nuisance]. 
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(a) to stay a judicial procee^g pending at the S, B. A.- 
ihgth}ulion"oi the smlTn the injunctiop S, 66. 
is'sduglh^, unless such restraint is necessary 

prevent a idulti^licity of proceedings; 

(b) "to slay proceedings in a Court not subordinate 
to that from which the injunction is sought; 

■ (c) to restrain persons from applying to any le- 
gislative body; 

(d) to interfere with the public duties of any de- 
partment of ’[the Central Government, the 
Crown ’ Representative or any Provincial 
Government] (fe), or with the sovereign acts 
of a Foreign Government; "> 

(e) to stay proceedings in any c rimin al ‘matter (Z) ; 

(f) to prevent the breach of a contract, the per- 
Jbrmarice ‘of 'which would noTbe” ^edificSlly 
enforced; 

(g) to prevent, on the ground of nuisance, an. act. 
of which it is not reasonably clear that^ it will , 
be a nui'sance; 

(h) to prevent a continuing breach in which the 
applicant has acquiesced; 

(i) . when equally efficacious relief can. certainly be 

obtained by any other usual mode of proceed- 
ing except in, case of breach of trust (m) ; 

(j) when the conduct of the applicant or his 
agents has been such as to disentitle him to 
the assistance of the Court; 

(k) where the applicant has no personal interest 
in the matter. 

Illusfrations. 

(a) A. seeks an injunction to restrain his partner, B., from receiving 
the partnership debts and efiEects. It appears that A. had improperly 
possessed himself of the books of the firm and refused B. access to them. 

The Court -will refuse the injunction. 


(k) These words were substitut- (j») Sardari Mai v. Hirde Nath 
ed for “ the Government of India or (1925) 6 Lah. 384; 5. C, 

the Local Govewiment" by the A.O Lacej^a Mai v. H, N., 87 I.C. 994; 

(0 See In re Essappa Cheitiar A.I.R, 1925 Lah. 459, 

A.I.R. 1942 Mad. 756. 
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S. E. A. (b) A. manufactures and sells crucibles, designating them as "patent 
S, 66. plumbago crucibles," though in fact they hava never been patented. B. 

pirates the designation. A, cannot obtain an injunction to restrain the 
piracy. 

(c) A. sells an article called "Mexican Balm,” stating that it is com- 
pounded of divers rare essences, and has sovereign medicinal qualities. _B. 
commences to sell a similar article to which he gives a name and descrip- 
tion such as to lead people into the belief that they are buying A.’s Mexican 
Balm. A, sues B. for an injunction to restrain tl*e sale. B. shows that 
A.'s Mexican Balm consists of nothing but scented hog’s lard. A.'s use 
of his description is not an honest one mid he cannot obtain an 
injunction, 

[See Pisrry v. TmefiU (1842) 6 Beav. 66; 63 R.R. 11; the facts as 
stated here are stronger against the plaintiff (m).] 


Scope of the section. — ^This section gives a list of cases in 
which a perpetual injunction cannot be granted. It must, however, 
be remembered that the jurisdiction to grant injunctions is discrel 
tionary, and an injunction, therefose, may be refused even if th4 
case be one not covered by the present .section. 

Clause (b) : Stay of proceedings. — ^It is laid down in clause 
(b) that no injunction tQ stay proceedings can be granted unless the 
Court in which the proceedings are to be stayed is subordinate to 
that in which the injunction is sought (o). In a case which arose 
'before the passing of the present Act it was held by a Full Bench of 
the Calcutta High Court that an injunction may be issued against a 
decree^holder to restrain him from executing a decree, though the 
Court "granting the injimction and the Court passing the decree are 
Courts of co-ordinate jurisdiction. Such an order, it was said, is 
only binding on the decree-holder personally (/>). See Mulla’s 
Code of Civil Procedure, notes to O. 39, r. 1, " Powers of High 
Court to stay the hearing of a suit.” , 

In a Madras case the question arose whether an injunction to 
restrain a decree-holder from executing his decree* was a n injunc- 
^n " to stay proceedings '* within the meaning o f this clause. Jt 


(m) One might think Pidding v. 
How (1837) 8 Sim, 477; 42 R.R. 
231, would have furmshed an illus- 
tration making the point more dear 
and better suited for exportation to 
India. There the plaintiff had re- 
presented the blend of tea for whidi 
he claimed an exclusive trade name 
as being specially imported from 
China, whereas in fact it was a mix- 
ture of teas purchased in England. 
Injunction refused with liberty to 
bting an action at law (the Court of 
Chancery then and for matw years 


later could not ^ward damages, as 
explained above m the introduction 
to the Spedfic Rdief Act). 

(o) The clause has no application 
where both the proceedings are 
pending in the same Court, smee the 
Court itself must always be taken 
as (ftmpetent to regulate itf own pro- 
ceedings; Radha Madhab v, Rajen- 
dra Prasad (1933) 12 Pat. 727; A, 
I.R. '1933 Pat. 250. 

(,p) Dhuronidhur v. Agra Bank 
(1880) S Cal, 86. on review from 
(1879) 4 Gil. 380, 396. 
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was ’held that it was not, the reason given being that as no appl^ 
catio n had ye t been m ade foF execu tlmi. and'^as' none'could be made 
"so I6ng"'as the jnjun^qn was in forc e, there wa s no pending pro- 
ceedi ng that was, stayed by the inJtfiTction (g). But this view has 
been dissented from the'High Court oF’Calcutta (r), and it is 
not in accord with later Madras decisions (s). There does not 
seem to be any good reason why the expression " proceedings ” 
in this clause should'*be confined to proceedings pending in a Court, 
and why it should not apply to proceedings intended or threatened 
to be taken by a party. Contrast cl. (3) of the section. 

The rule laid down in cl. (b) does not apply to temporary 
injunctions which are |[overned by O. 39 of the Code of Civil Pro- 
cedure (0- 

Clause (f) : Injunction to prevent breach of contract. — 
See notes to s. S4 tinder the head “ Injunction to prevSnt breach of 
contract,” above. 

Clause (g) : Nuisance.— See notes to s. 54 under the head 
" Right to, or enjoyment of, property," sub-head " Nuisance,” 
above. 

Clause (h) ; Acquiescence. — -See notes to s. 22 under the 
head "Delay,” above, and notes to s. 55 under the head "Delay 
and acquiescence, above.” 

Clause (i) : Equally efficacious relief. — ^An injunction will ' 
not be granted to restrain an arbitration proceeding on the ground 
that the plaintiff did not agree to the reference («). ‘ 

Clause (j): Plaintiff’s conduct. — An injunction cannot be 
granted where the plaintiff’s conduct is such as to disentitle him to 
that relief (v). The illustrations to the section relate to this 
clause. . " 

Clause (k) : Personal interest. — ^Every taxpayer is directiy 
interested in the proper application of municipal funds.. Any 
taxpayer may therefore sue the municipality for an injunction 
restraining the municipality from misapplying its funds (to). 

(g) Appu V. Raman (1891) 14 («) Ram Kissen Joydoyal v. 

Mad. 42S, 429-430. Pomun Mall (1920) 47 Cal. 733 ; 56 

(r) Karnadhar v. Hariprasad I.C. 571. 

(1910) 37 Cal. 731, 734 ; 6 I.C. 444; (w) Seeni Chettiar v. Santha- 

Praliva Nath Roy v. Benode Behari nathan (1897) 20 Mad. 58, 67. 

Ghose A.I.R. 1936 CsU. 181; 61 C. (w) Vaman v. Municipality of 
L.J. 75; 16^1. C. 296. Sholapur (1898) 22 Bom. 646. The 

(s) Vankatesa v. Ramasami pialntill must show some special 

(1892) IS. Mad. 338, 341-342; Seihu- diimage or injury. Mere sanction of 
rayar v. Sharmugam (1892) 21 a building plan by the Municipality 
Mad. 353. • is not enough; Parakh v. Rudra 

(0 Amir Dttlhin v. Adm.-Gen. (1941) Nag. 266; A.I.R. 1941 Nag. 
of Bengal (1896) 23 Cal. 351. 364; 197 I.C. 570. 

IQO • 


S. R. A. 
S. 56. 
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S. B. k. 
S. 67. 


S V . N otwith stand^ng section 5 6. clause ( f ) , where 
' "a^cdntracl; comprises affirmative < 
^ Injunction to per- agreement to do .ascertain act, coupled 

form negative agree- -.S-- — - — 7“ 

nient. with a negative agre ement, exppss^oi 

impri^dT ^ot to do a ce rtain got, the 
circumst ance that the Court is unab le to^ compel specific 
p^ormance of t he affir-m ative agi'ceri^nt shall not pre- 
clude it from granting an injunction to perform the ne- 
gative agreement: provided that the. applicant Has riot 
failed to perform the contract so far as it is binding on 
him. 


Jllusirations . * 

(a) A. Cjaptfacts *to sell to B, for Rs. 1,000 the good-will of a certain 
business uncotmecfeJ’^wtir Business premises, and further agneesi not to 
carry on that business in Calcutta. B. pays A. the Rs, 1,000, but A. carries 
on the business in Calcutta. The Cotirt cannot compel A._ to send his 
cus^mers to B., hut B. may obtain an injunction restrainmg A. from 
carrying on the business in, Calcutta. 

(b) A. contracts to sell to B. the good-will of a business. A. then 
sets up a similar business close by B.'s shop, and solicits his old customers 
to deal with him. This is- contrary to his implied contract, and B. may 
obtain an injunction to restrain A. from soliciting the customers, and from 
doing any act whereby their good-will may be withdrawn from B, 

(c) A. contracts with B. to sing for twelve months at B.’s theatre 
and not to sing in public elsewhere. B. cannot obtain specific performance 
of the contract to sing, but he is entitled to an injunction nestrmning A. 
from singing at any other place of public entertainment. 

[Lumley v. Wagner (1852) 1 D.M. & G, 6W; 91 R.R. 193,] 

(d) B. contracts with /f. that he will serve him fmthfully for twelve 
months as a derfc. A. is not entitled to a decree for specific performance 
of this contract. But he is entitled to gn injunction restraining B. from 
serving a rival house as derk. 

[Recent English authorities have distinctly refused to ’go so far; an 
affirmative agreement does not of itself imply for this purpose a negative 
agreement to do nothing inconsistent with it; Whiiwood Chemical Co. v. 
Hardman [1891] 2 Ch. 416, 426, 432. Whether an express agreement is 
Jiffirmative or negative is a matter of substance and not of verbal form: 
Metrapolitm Electric Supply Co. v. Cinder [1901] 2 Ch. 799; but there 
I must be a distinct negative stipulation: Mortimer v. Seckett [1920] 1 Ch. 
i 571. We do not see how H. Rubetufein & Co. v. GaUloud (1930) 122 
] I.C, 231, can be reconciled! with the present illustration.] 

(e) A. contracts with B. that, in consideration of Rs, 1,000 to be paid 
to him by B. on a day fixed, he will not set up a certain businesswithin a 
specified distance. B. fails to pay the money. A. cannot be restrained 
from carrying on the business within the specified distance. .[But s. 27 
of the Contract Act seems to make the agreement wholly void.] 


Injunction to perform negative agreement.— -It is provided' 
by s. 54 that in granting m injunction to prevent t&e breach of a 
contract the Court is to be guided by the rules contained in 
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' the specific belief act, 1877. 

Chapter TT relating to specific performance. By s. 56, cl. (f), it 
is enacted, that an iiij unction cannot be granted to prevent the 
breach of a contract the performance of which would not be specifi- 
Ctilly enforced. The present section provides that notwithstanding 
s, 56, cl. (f), where a contract comprises an affirmative agreement 
to do a certain act, coupled with a negative agreement, express or 
implied, not to do a certain act, the circumstance that the Court is 
unable to compel sp'Icific performance of the affirmative agreement 
shall not preclude it from gi'anting an injunction to perform the 
negative agreement. Thus the contract in ills, (c) and (d) is one 
of personal service, dhd ’therefore not capable by s. 21, cl. (b), of 
specific performance, yet the Court may by an injunction restrain 
the singer from singing at any other place of public entertainment 
and the clerk from serving a rival house. Similarly, where A. agrees 
to sell B. all the mica produced from his mines during a specified 
period and not to sell it to any other person, though the Court can- 
not compel A. to sell the mica to B. [s. 21, cl. (a)], it may restrain 
A. by an injunction from selling the mica to any other person (ar). 
On the same principle if A. agrees to serve B. for a period exceed- 
ing three years, and not to serve any other person during that 
period, though B. cannot obtain specific performance of the con- 
tract [s. 21, cl, (g)], he may obtain an injunction restraining B. 
from serving elsewhere (y). But the Court is not bound to grant 
the injunction. The granting, of an injunction under this section' 
is discretionary. Thus where the defendant agreed to serve the 
plaintiff as a cutter for a period of ten years, and not to serve as a 
cutter elsewhere during that period, the Court refused to restrain 
the defendant by an injunction from serving as a cutter elsewhere, 
it being proved that the circumstances' under which the contract 
was entered into were such as to give the plaintiff an unfair advan- 
tage over the defendant within, the meaning of branch I of s. 22 (sr). 

111. (c") is a reproduction of the decision in Limley v, 
Wagner (a). But it does not follow therefore that the operation 
of the section is confined to cases like Lumley v. Wagner, that is, 
cases of contracts which are dependent on the personal qualifi- 
cations or volition of the parties referr^ to in s. 21, cl. (b). This 
is borne out by the wide language of the section and by the other 
illustrations to the section (b). 

Negative agreement may be implied. — ^The negative agree- 
ment n'Sed not be express, as in Lumley v. Wagner (a). Ifmay 


(jr) Subba Naidu v. Haji Badsha 
Sahib (1903 ) 26 Mud. 168, 

(ji) Mvdroi Railway Co. v. Rust 
(1891) 14 Mad. 18; Burn & Co. v. 
McDonald (1909) 36 Cal. 354. See 
Warner Bros. v. Nelson [1937] 1 
K.B. 209, where the English autho- 


rities are reviewed. 

(*) Callianji v. Narsi (1895) 19 
Bom. 764, affg. (1894) 18 Bom. 702. 

(d) (1852) 1 D.M.G. 604 ; 91 R. 
R. 93. 

(b) Subha Naidu v, Haji Badsha 
Sahib (1903) 26 Mad. 168, 171-173. 


B. A. 
S.67. 
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S. R, A be impliedras in ills, (b) and (d). Ill, (d) shows that it may be 
implied even in the case of a contract of 'personal service, which,, 
indeed, has the effect of enforcing indirectly a contract of personal 
service. Where the defendant agreed diligently and to the best o’f 
his ability to devote himself to the duties incumbent on him as a 
draftsman and general assistant to the plaintiffs for a period of 
five years, it was held that though there was no negative condition 
in terms in the contract, a negative covenant could properly be 
implied under this section and ill. (d), and the defendant was 
restrained by an injunction from serving any other person during 
that period (c). See notes to s. 27 of thte Qjntract Act under the 
head " Restraint during term of service,” above. These provisions 
of the Act go beyond the English law as now understood. See 
notes " Introduction to Part III ” at the commencement of this 
Part, and note following ill. (d) to this section. 

Proviso to the section. — ^A plaintiff who has failed to per- 
form his part of the contract is n(jt entitled to the benefit of this 
section (d) ; see ill. (e). 

* Liquidation of damages not a bar to an injunction under 
this section, — ^It is provided by s, 20 that a contract may be speci- 
fically enforced, though a sum be named in it as the amount to be 
paid in case of its breach, and the party in default is willing to pay 
•the same. The same principle applies to injunctions (e). 

SCHEDULE, 


Enactments REmm, 

Repealed by the Repealing, and Amending Act, 1891 (XII of 1891). 


(c) Bum & Co. V. McDonald 
(1909) 36 Cal. 3S4. See also Char- 
lesworth v. MacDonald (1898) 23 
Bom. 103, a case from Zanzibar, 
where the Sperific Relief Act is not 
in force. An agroement for com- 
mon management of an estate, 
though affirmative in form, was held 
to be negative in substance in Kirtya- 


nand v. Ramamnd A.I.R. 1936 Pat. 
4Sff; 164 I.C. 220, since the effect of 
the agreement was that the parties 
agreed not to do that which ordi- 
narily they would have a right to do. 

(d) Subba Naidu v. Haji Badsha 
Sahib (1903) 26 Mad. 168, 173. 

(e) Madras Railway Co, v. Rust 
(1891) 14 Mad. ^8. 22. 
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References to Specific Relief Act are in thick black type. 

ACCEPTANCE. ' 

absolute and unqualified, « must be, 45. 

after revocation, arriving, 37. 

apparent, 50, 54. 

by acting on offer, 53-54. 

by estoppel, 48-49. 

by performance of conditions, 51. 

by post, 34, 36, 50, ». 

by receipt of consideration, 51, 56. 

cannot be assumed, 51. 

communication of, 54. 

condition precedent to, 44. 

conditional, 45-50. 

letter of, misdirection of, 37. 

manner or mode of, 50. 

must be by person to ivhom offer is made, 8?. 

must be within reasonable time, 41, 44. 

of proposal, 13, 14, 28, 31. 

of reward for information, 41, 52, 

of tender, contract by, 40, 41. 

presumption of, "51. 

revocation of, 38, 39 seq. 

revocation 'arriving before, 37. 

silence to letter, whether, 32, n. 

transmission of, by post, 34-37. 

ACCOUNT CURRENT, appropriation of payments in case of, 322. 

ACGOUNTS, 
agent’s, 574. 

ACQUIESCENCE, as bar to relief on ground of undue influence, 105, 106, 
And see Holding Out. i 

ACT OF STATE, ratification of, ousts jurisdiction of Courts, 554, 555. 

ADMINISTRATION BOND, 

liability of sureties under, not dependent on validity of grant, 447. 
not void though grant obtained by fraud, 127. 

ADOPTION, 

agre^ent to give annual allowance in consideration of, 148. 
under coercion, void, 86. 

ADVERTISEMENT, 
contract by, 53-54. 
for tenders, effect of, 53. 
of price, whether an offer, 13. 

AGENT. See Pbinotal and Agent. 
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AGREEMENT, 

alteration of, unauthorised, 329 seg. 
ambiguous: avoidance for uncertainty, 78, 213. 
amounting to trading with enemy, 156. 
by client to remunerate his pleader’s clerk, l73. 
collateral to wagering contract, 224. 
consideration for, unlawful, 133 seg, 1S2-15S seq, 171 . 
contingent on impossible events, void, 241. 
defined, 12. ^ 

distinguished from contract, 29, 30. 
entire or divisible agreements, 174-178. 

for promotion of litigation in which one has no perSbnal interest, 163 seg, 
for stifling prosecution, 157. , » 

fraudulent, 137. 

in restraint of legal proceedings, 205-213. 
in restraint of marriage, 196. * 

in restraint of trade, W seg. 

independent pronyses to perform lawful and unlawful acts, 317. 

interfering^ with Courts of justice, 167-168. 

not to bid against one another at auction sale, 173. 

public policy, against, 137, 13E 155. 

tending to create interest against duty, 171. 

^tending to create monopoly, 172. 
to assign or sublet excise licence, 141, 142. 

distinguished from agreement to sublet public contract, 142, 
to do impossible act, 305, 306. 
to procure marriages for reward, 168-170. 
to traffic in sale of public offices, 171, 172. 
void, 133, 144, 174, 196-197, 316, 317. 

advantage received under, must be restored, 346, 
contingent on impossible events, 241. 

. distinguished from illeg^, 144. 

liability of promisor on quasi-conlract, ^74, ». 
made abroad, not enforceable, though valid by lejs loci, 204. 
when party disables lymself from suing, 350. 
where consideration in part unlawful, 174-177. 
voidable, joint Hindu family property, sale of, 345, 
when a contract, 59. • 

.^lEN ENEMIES, contract with, 157, 313. 

ALTERATION of contract, 327. 

of documents, 329 seg. 

AMBIGUITY, agreements void -for, 213-21S. 

APPROPRIATION OF PAYMENT, 

application at discretion of cr^tor where no direction from debtor, 319. 

application by mortgagee of joint Hindu family property, 323. 

application where neither party appropriates, 322. 

appropriation as between principal and interest, 321. 

evidence of special intention of debtor, 320. 

instructions of debtor must be observed, 319, 

section applies only where several distinct debts, 319, 

surety bound by creditor’s appropriation, 321. 

ARBITRATION, 

conditions for reference td; not prohibited, as being in restraint of legal 
proceedmgs, 205, 207. 



Index. 


i^99 


ARBITRA.TION— co»(w»ed. 

contract to icier to, hojv far specifically enforced, 695, 696. 
remedies for breach of agreement to refer, 212-213. 

ASSIGNMENT, 

by operation of, law. (insolvency), 248, 250, 
of contract, 245-246, 
of debts and actionable claims, 329. 
novation, 323-324. 

with intent to defeat creditors, 151-152. 

ATTORNEY. See SouaroB. 

AUCTION, 

auctioneer, agent of -wender, 39. 

authority to sign contract on behalf of both buyer and seller, 542, 546, 
but he cannot delegate his authority, 542, 547. 
to take bill o^ exchange for deposit, 542. 
to take cheque, 542. 

cannot rescind contr.act of sale, 542, , 

or" warrant goods sold, 542. • 

does not contract with intending bidders that goods shall be offered 
for. sale, 52, 53. 

no implied authority to sell^y private contract, 542. 
not liable for accepting bid below given price, where sale without 
reserve, 569. 

bid, acceptance of, kutcha-pucca, 39. 
withdrawal of, 39, 

effect of advertising sale as without reserve, 52. 
goods of third party in hands of auctioneer privileged from distress, 630, 
misdescription of parcels in sale under Court, relief against, 379. * 

statements by auctioneer in sales by Court, reliance on, 120, n. 

AWARDS, 

may be specifically enforced, 724. * 

suit to enforce terms of, whether suit for specific perfoimance, 724, 725. 
within what time such a suit must be brought, 725 . • 

BAILMENT, 

agent for payment is not a bailee, 486. 
a technical term of the common law, 484. 
care required by bailee, standard of, 489, 498, 499. 

carrier, common law liability of, whether affected by Contract Act, 
489, 490. 

common law rule as to, 486, 490, 515. 

custom authorities liable for goods sold, when duties already paid, 
504, n. 

death of bailor gr bailee terminates gratuitous bailment, 505. 

definition of, 484, 490 s^. 

delivery to bailee, 487. 

deposit of money with banker is not, 486. 

distiijguished from sale or exchange, 486. 

duty to disclose faults in goods bailed, 487-488. 

estoppel of bailee, 506. 

expense* of gratuitous bailee, liability of bailor for, 502. 
finder of goods, right to reward, 508. 

• right to sell, 508, 509, 

for hire: article not fit for intended purpose, 487-488, 504. 
gratuitous lender, not liable for secret defects in thing lent, 488. 
gratuitous standard of care required by, 489-490, 



800 


INDEX. 


BAILMENT— , 


gratuitous, tertniiiated by death of bailor or bAilce, SOS. 

guest at inn, position of, analogous to bailee, 494. 

liability of bailee for making unauthorised use of g^ods bailed, SOO, 

liability of bailee for negligence of servants, 49/, 49§. 

liability of bailor for latent defects, 487488. 

lien, bailee for reward cannot transfer, to sub-contractor without bailor’s • 
authority, SIO. 

general, of bankers, 510, Sll. 

of factors. 510, Sl^ 513. 
of policy brokers, 510. 
of solicitors, 510, 5l4. 
of wharfingers, 510, 513. 
particular, of bailee, S09‘. 
mixture with bailee’s own goods, effect of, SOO. 
negligence, bailee cannot contract himself out*of liability for, 497, 
pledges, of, SIS. 

profit from good» bailed, right of bailor to, in absence of special agree- 
menti SOS. 

responsibility of bailor to bailee, SOS. 
return of goods bailed, 503. • 

lent gratuitously, 503. 

no bailment unless goods to be returned or accounted for, 486. 
return to bailor without title, 506. 
return to one joint owner, 506. 

Roman law, rule of, as to duty of bailor, 488489. 

mixture with bailee’s own goods, SOI. 
servant, bailee's liability for negligence of, 497, 4^. 
suits by bailees or bailors against wrongdoer, 528. 
termiiiation of, by wrongful use of goods by bailee, 499. 
by death, SOS. 

third parties, rights of, 507. 

wrongdoer, suit agsunsli for injury to goods bailed, 528. 
apportionment of relief obtained, 529. 

BANKER, • 

general lien of, on customer’s securities, 510. 

does not extend to securities deposited for safe custody, 511. - 
overdrafts, notice of increase in rate of interest on, 57. 

BANK NOTE, alteration of number, material, 330, n. 

BANKRUPTCY, 

of promisor, does not amount to refusal to perform contracti 271. 
principal’s discharge in, does not discharge surety, 461. 

See Insolvency. 

BARRISTER, 

authority to compromise suit, 540, 541. 
compromise arranged through mistake of, 126. 


BENAMI TRANSACTION, suit by beneficiary, 22. 

BET, See Waoee, 

BILL OF EXCHANGE, 

alteration of, materi^, effect of, 331, 335. 

cdinpany directors, innocent misrepresentation as to authority*to draw 
114, 121 . 

consideration presumed, 185" * 

indorser, discharge of, where remedy against prior party impaired, 470, 
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BILL OF EXCHANGE— 

indorser of, primarily liable as principal on bill, 472. 

, notice of dishonour, what is reasonable time for, 287. 
presentment for acceptance or payment, what is reasonable time for, 
287. 

signature by ag'ent, 6ll. 

signature of blank paper, implied authority to holder, 81. 

And see Negotiable Instuument; Pkomissoey Note. ' 

BOND, * 

alteration of, after execution, 331. 
by ward, 147. 

for performance of public duty, stipulated penalty, 433. 
surety bond under (?.P.C,, s. SS (4) : discretion of Court as to enforce- 
ment, 46S. 

BOOKSELLER’S CATALOGUE, offers In, S3. 

BREACH OF CONTRACT, r 

" anticipatory breach,” 268. 
consequences of, 384 seq. 
contract for purchase of land, 403. 
measure of damages for, 384,ie<i. 

stipulated penalties: bond for performance of public duty, 433, 
BROKER, 

authority of, S41. . 

cannot recover commission in respect of wagering agreement, 224, 225. 
no power to delegate author!^, S41. 

Aid sei PHiNaPAL AND Agent; Policy Bkoker.' 

BURDEN OF PROOF. See Evidence. 

CANCELLATION OF INSTRUMENTS, 

conditional on party seeking cancellation and making compensation, 741. 
effect of, on registration, 736, 739. * 

partial, when ordered, 740. 

to obtain, reasonable apprehension of serious injury must be proved, 
738. • 

when may be ordered, 736, 737. 
where minors concerned, 741.^ 
who may claim, 736, 737. 

within what time must suit for, be brought,,739, 740. 

CAPAQTY, 

English Barrister, not disqualified from contracting, 74. 
to contract, 60 seq. 

follows law of domicil at time contract made, 11, 

' •except as to contracts affecting immovable property, 11. 

And see Drunkenness; Lunatic; Married Woman; Minor. 

CARRIER, 

carriage of passenger, notice of special conditions on ticket, 32. 
common law liability of, whether a "usage of trade," 8, ft. 

whether affected by Contract Act, 490. 
contracts of affreightment, law governing, 492, 493. 
negligence of burden of proof, 495, 496. 

railvHay company, delivery to, what amounts to, 487 . ^ 

liability of, for loss of goods subject to provisions of Act, 493. 
pa 3 *nent of unauthorised surcbjirge, 130, «. 

"CATCHING BARGAINS," rule of equity as to, 101. 

' 101 
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CHAMPERTY, 

agreement by solicitor with client, making remuneration dependent on re- 
sult of case, void, 167. 

agreement to supply funds to carry on suit in consideration of share of 
property not void for, 162. 

to avoid agreement, it must be agfainst public pdlicy, 162, 
burden of proof on plaintiff to show that the agreement was equitabte 
and just, 167. 

case law on the subject, 161-167. 

English rules against, do not apply to India, l62, 163. 
purchase of subject-matter of suit, not unlawfub 164. 
sale at undervalue of property already given tc> another is not champer- 
tous, 164. 
what is, 161. 

CHARITY, promise of subscription to, 17. 

CHARTERPARTY, 

misrepresentation in, as to tonnage of ship, 115. 
rectificati()n of, on ground of mistake, 1 ^ 129. 

CHATTELS, lestilution of, 661, 662. 

decree for restitution how executed^ 662 . 

CHEQUE, 

•alteratioi). nffecJ; 3.50^ 

auctioneer may take in payment of deposit, 542. ' 

given in satisfaction of smaller amount: cashing does not operate as dis- 
charge in full, 338, «. 

obliteration of crossing: protection of persons paying in good 'faith 335 . 
payment by, at request of creditor, 291, ' 

tender of, 257. 

CHIT FUND PLAN, 
npt a lottery, 234. 

C, I. F. CONTRACT. See Sale of Goods. 

COERCION, 

adoption under, void, 86 .* 

agreement entered into under fear of criminal Proceedings 86 . 
consent excluded by, 84> 116~ 
defined, 8 S, 380-381. 

fear, act done under Influence of, 94, 
inadeqviate consideration as evidence of, 101, 179^ 194 , 
marriage void for, in England, 84. 
payment under, 363, 364. 
when an offence, 86 . 

COHABITATION, past, as consideration, 154, Ifig, „ 

CO-jHEIRS, suit against’, joinder of parties, 280. 

CO-TENANTS, application of s. 43 to, 280. 

COLLATERAL AGREEMENTS (to void contrays), eflScacy of, 284. 
COMMISSION, agent’s. Se^ PaiNOPAi. and Ac^ifi. 

COMMON LAW, 

agency, consideration not necessary to create, 533 
agreements in restraint of legal proceedings, 806 -^ 
bailees, general liabili^ of, 491. 
bailment, as to, 486, 401, 'SIS. 
champerty and maintenance, 161. 
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COMMON LAW — continued. 

common carrier, liability of, 8, 491. 
compensation for non-gratuilous act, 369. 
compounding felony, agreements for, void at, 1S7. 
consideration, js to, 28, 1S3, 179, ». 

adequacy of, 194. 
contracts prohibited by, 138-143. 

Courts, Specific Relief how far administered in, 642, 643. 
delivery and acceptance of goods, 288, 289. 
dispensation with performancci 336. ' 

duress in, 85. 

estoppel of bailee from denying bailor’s title, 506, 507. 
finder of goods, posItioo*of, 508. 
foreign law, proof of, 131, 132. 
formal contracts in, 179, M., 185, «. 
impossibility of performance by act of party, 297. 
impossibility of performance by destruction of subject-matter of con- 
tract, 306. • 

innkeeper, liability of, at, 494.' • * 

interest not payable except by express agreement or trade usage, 407. 
introduction of, into India, 1., 
liability of bailor for latent defects, 488, 489. 
limitation of action to set aside contract, 342. 
martiage brocage contracts void by, 168. 
minors’ contracts at, 60-74. 
misrepresentation, 115. 
mistake of law, relief for, 129, 131. 
mistake, recovery back of money paid under, 378. 
moral predominance of, in foreign jurisdictions, 5, «. 
mutual discharge of obligation on contract, 336. 
offer and acceptance, as to, 34-38. 
past cohabitation, no consideration in, 154, 188. 

supposed exceptions to rule, 1^-1^. 
payment, place of, 288. 
performance of contract, place for, 288.* 
pleading, rules of, 296. 

possession, attributed to person in control on his own account, 654. 

promise by married man to marry another on his wife's death, void, 153- 

promise not necessarily communicated in, 13. 

public office, sale of, void by, 171. ’ 

public policy, as to, 155 . 

relation to native law of contract, 3. 

rescission of contract, lapse of time no bar to, 342. 

restraint of trade, agreements in, common law presumption as to, 19! 

provisions of I.C.A. as to, in advance of, 201. 
third party cannot sue on contract by, 18. 
time for performance of contract, 287. 
trespass to goods, action by bailor for, 528. 
undug influence in, 89 sdq, 

COMMUNICATION, 

intention to communicate not equivalent to, 31. 

of accej^nce, 54. 

of proposal, 29 seq, 

of sp?cial conditions, 32. 

when complete, 34 seq, 

COMPANY, 

contract with promoters of a, 705. 
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COMPANY— cr.uHmied. 

directors, innocent misrepresentation as to authority to draw bills, 114, 121. 
error as to identity of, 83. 

forfeiture of shares for unpaid calls ; discliarge of ^arantor of calls, 456. 
not bound by false certificate of shares issued 'by secretary, 628, 
order to register applicant’s name as sharehol,jer camiol be made under 
s. 4Sof S.R.A„771. 

prospectus, incorporation of, m Ufe policy, 33. 
specific performance by and against, 704, 70S, /Iff', 

COMPENSATION, 

for misdescription on sales of land, Ilo-liy. 
general principles as to, 672, 673. • * 

persons incompetent to contract not liable, for non-gratmtous acts, 374. 
power of Court to award, in certain cases of specific performance, 686, 

687. . ' 

in cases where cancellation of instrument is 
t ordered, 66^ 67. 

specific prfformance may be decreed Vith, 674. 
when not admissible, 673, 674. 

And see Damages, , 


COMPROMISE, ^ 

•compromrse decree, wlictfier surety liable to pay decretal debt, 4oS. 
of claim, 26, 180. 

of criminal proceedings, 157-161. 

of disputed title not affected by later decision on title, 125, «. 
of suit: agreement under mistake as to subject-matter, 126. 

implied authority of counsel or solicitor to effect, S40-S41. 
'of suit impeaching will, ISO. 
offence against foreign law, 158. 


CONSEALMENT, 

guarantee obtained by, invalid, 476, 

what is a " material circumstance," 478. 
of fact, when material, • 

evidence of materiality of, 121, 122._ 
title, defective, agreement that vendor not liable, for, 109, n. 


CONDITION, 

acceptance, conditional, 44* ' 

• against subletting of contract, breach of, 14^ 142. 
concurrent, 292. 

condition precedent, 237, 238, 292. 
condition subsequent 237, 238. 
special, communication, of, 32. 

indorsement of, "on tickets, 32, 33. 
inability to read, no excuse, 32, n, 
tenders for public service, 39. 

■"CONDITION PRECEDENT” to acceptance, 44. 

CONFLICT OF LAWS, 

agreement in restraint of trade made abroad, valid by 'lex loci, not en- 
forceable in India, 204. , 

domicil, capacity to contract governed by law tf, 16, 60. 

■CONSENT. 

ambiguity in expreaaon of, 78. 
apparent given under mistake, 78, 79. 
coercion, excludes, 84, 116. 
definition of, 76, 84. 
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CON SENT — conimued . 

estoppel and, 81. ■ 

free, what is, 84. 

obtained by fraud, 84, 106, 116. 

statutory, law governing validity of, ,37. 

• t ■ 

CONSIDERATION, 

absence of, generally avoids agreement, 178 seq, 
act must be at desire of promisor, IS. 
adequacy of, 101, 180, 195. 

agency may be created without, S33. , 

agreement to extend time for performance, not necessary for, 339, 

apparent benefit to pKomisor, not material, 194-19S, 443. 

apparent forbearance, 27. 

apparent, without legal value, 180. 

barred judgment debt, promise to pay does not require, 193. 

bill of exchange, presumption in case of, 185. 

common law of, 28, 153. 

compromise of claim as, 26, 180. 

defined, 12, IS. 

duty, legal, performance of, 15^ 182-184. 
executed, 27. 
executory, 27. 

' failure of, by default of plaintiff, 297, 298. 
failure of, on repudiation of unlawful agreement, recovery of money paid, 
343, 344. 

forbearance to sue as, 25-29, 180-181. 
forbidden by law, 133, 138. 
good, 28. 

good, abandonment of groundless claim is not, 180, 

gratuitous promises, 180. 

guarantee, for, 442. 

illegal, 133, ISl, 1S2, 174-178. 

immoral, 152. * 

inadequacy of, by itself no ground for *ef using specific performance, 
195, 724. 

inadequate, as evidence of coercion, 100, 179, 194, 195. 

not of itself sufiment ground for rescission, 195. 
lawful and unlawful, 133 seq. 
mere motive is not good, 189. * 

mutual' promises, whether suflicient, 27, 179-180. 
natural love and affection, 178, 179, 185-187. 
need not be equal in value to promise exchanged, 180. 
not matter of form, 179. 
past, 23-25, 1S4,'»188. 
past cohabitation as, 154, 188. 

, presumption of, in case of negotiable instrument, 185, 
promise to pay statute-barred debt, 179. 
promise to perform existing duly is not good, 154, 155, 182-184. 
promise to perform subsisting obligation to third person, 183-184. 
public policy, opposed to, unlawful, 133, 134, 137, 138, 155, 
receipt«of, acceptance of proposal by, 51, 56, 
subsequent promise as, 23, 24. 
thir(!»party, consideration may proceed from, 17 seq. 

English law otherwise, 17, 18, 19. 
unlawfm,«193 seq., 152, 153, 155 seq., 174« > 

in part, makes whole agreement void, 174. 
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■CONSIDERATION — continued. 

unlawful — contimted, , 

otherwise where part of consideration merely not enforceable, 174-175. 
past cohabitation not, in English law, 188. 

“unreal," 29. _ . 

valuable, 28, 29. ’ <• 

voluntary services as, 187. 

CONSTRUCTIVE CONTRACTS, and contracts implied by law, 3S8-383. 
CONSTRUCTIVE FRAUD, what is, 114. *■ 

CONTINGENT ‘CONTRACT. See Contract. 

CONTRACT, 

agreement distinguished from, 29. 
agreement, when a, 12, S9. 
ambiguous, 213-215. 
apparent, 76. 
assignment of, 245. 

breach of, measures of damages for, 384 seq. 

" anticipatory breach,” 268^ 
contract for purchase of land, 403 seq. 
building works, specific performance of contract for nOt usually advisable, 
669. 

iy advertisement, S3, S4. 
by correspondence, 34-37. 
by what law governed, 10-11. . 

C. I. F. with commission agent, 594. 
capacity, 60 seq. 

coercion, consent procured by, 116. 
condition against subletting, breach of, 141, 142. 
conditional, 235-241. 
consideration for, 14 seq. 

, unlawful, 133 seq, 
contingent, 

definition of, 235. 
enforcement of, 238, » 

execution dependent on specified event happeniitS or not happening 
within fixed time, when void, 240. 
when enforceable, 2^. • 

■ impossible contingency; agreement void, 241. 
corporations, with, 350-355. 

*deatli of party does not generally affect obligation, to perform, 242, 243. 
deceit, contract not affected by, where no damage, 121. 
definition of, 12. 

* discharge of, mutual, 336, 

’ divisible, 174-178, 677, 678. t 

document transferring property, whoi registered is nO longer contract but 
conveyance, 178. 

entire work, for, remuneration not recoverable unless work completed, 344- 
345. 

fraud, effect of, on, US, 133, 137. 
implied, 57. 

impossible act, agreement for, void, 305. 

infant's, 60-72. 

insanity as bar to, 72, 74-75. 

join^ liability is joint and several, 274. 

enforcement of, 284. „ 

letter of credit is, when -acted upon, 52. 
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CONTRACT — conti)iiidd. 

hinatic's, 60, 74-75. „ , 

marriage brocage, 168-169. 
misrepresentation, innocent, effect of, on, 110. 
mistalte as to nature, party and subject-matter of, 79-81 ■ 
in fortriatiotf of, 76 seq. 
mistake of fact, 124 seg. 
morality, contrary to, 133, 137, 138. 
native law of, 3 seq. 

how far still iif force, 7. 

necessaries, infant’s contract for, 71-72, 358-359. , 

novation, 323-327. 

of affreightment, lawT^foveming, 492, 493. 
of agent, enforcement of, 597, 602, 603. 

liability of principal for, 598. 
of service, 269. n 
performance of, unlawful, 133 seq. 

time, when of essence of contiacl, 301. ^ 

undisclosed impediment to lawful performance, 136> >> 
personal, performance of, 272, ’ 

enforcement of negative stipulation in, 199, 200. 
terminated by death of either ‘^arty, 242, 243. 
wlvethfis as&VEoahle, seq, 

with firm, whether affected by death of partner, ^3. 

"promise," meaning of, 12, 13. 

quasi-contracts, reimbursement of money paid umlei, 360. 
ratification of contract made by agent, 552. 
readiness and wiilingness to perform, 294-29S. 
rescission of, 116, 122. 
reward, offer of, 52. 

sale by one of several Hindu co-parceners, 675. 
sate of land, for, when complete, 48-50. 
seal, requirement of, 350-355. 
specific performance of, 

against whom cannot be specifically eriforced, 721 -wff. • 
against whom may be specifically enforced, 719, 720. 
for whom, cannot be specifically enforced, 706 seq. 

except with a variation,'i713, 714. 
for whom, may be specifically enforced. 703, 704, 
to execute building or other works, not’convenienl tQ decree specific 
performance of, 669. 

which cannot be specifically enforced, 689. 

where compensation in money is an adequate relief, 693, 694 . 
where personal services involved, 694. 

where terns cannot be ascertained with -reasonabie certainty, '694. 
where there is want of mutuality, 695 • 
which may be specifically enforced, 665. 
statute, agreements contrary to, 138-147. 
terms ^of, implied, 46-48. 

third parly cannot sue on, by English law, 17-19, 21, «. 
undue influence, contract induced by, 123 seq, 
unilateral 29, 54-55, 

unlawful, 133 seg. _ 

void v^en party disables himself from suing by making unauth^tised 
alter?ition, 350. 
voidable^2, fl6 seq. 

resmssiop of, 340 seg,, 356. 
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CONTRACT— cowiwut^d, 

writing, requirement of, S9. _ 
written, unauthorised alteration of, 329 sdq. 

CONTRIBUTION, 

co-sharers of land, 372. 
co-sureties, 481 seq, 
joint promisors, 27S-278, 280. 
joint wrongdoers, 281. 
judgment-debtors, 281. 

no right of, between sureties by separate obligations for portions of same 
debt, 482. 

rateable, where liability varies, 483. 

rateable distribution of loss arising from defaulf of one joint debtor, 275. 
when liability arises, 280-281. 

where money paid by one under joint liabilitj'^ 364-365, 

CORPORATIONS, 

contracts with, 3S0-3SS. 

public dutjps of, now enforced, 766 seg. - 

remission of perfoAiance of contract must satisfy conditions prescribed, 
338, 

CORRESPONDENCE, contract by, 34-37. 

CO*SHARER, rights of, may be protected by grant of injunction, 784. 
COSTS, 

of defending action, agent’s right to indemnity against, 593. 

COUNSEL. Se'e Barbis'Cek, 

' COURT, DISCRETION OF, 

as to declaration of status or right, 742, 750, 751. 

as to decreeing specific performance, 696, 699, 700. 

as.to granting injunctions, 774-776, 78l. 

delay an element in exercise of, 700-702. 

hardship on defendant^ an element in exercise of, 703. 

imhnately bound up with,historical limits of jurisdiction, 699. 

not arbitrary but sound and reasonable, 696. 

rightly exercised in refusing to decree specific performance — 

where plaintiff would derive unfair advantage over defendant. 697, 
702, 703. 

where plaintiff has d&ne substantial acta or suffered losses, 699. 
where some unforeseen hardship on defendant involved, 697, 703. 

CREDITOR, election of remedies by, in case of agency, 618. 

CRIMINAL ACT, agent carniot claim indemnity from principal against con- 
sequences of, 595. 

CRIMINAL PROCEEDINGS, 
compromise of, 157-161 . 
threat of, 86. 94, 95, 157-161. 
use of, in aid of civil claim, 158, ». 

CURRENCY, tender must be made in legal, 257-258. 

CUSTOM OF TRADE, 

as to remuneration of agent, 581. 

Bombay, as to purchase and sale of goods by agent, 570. 
savi]^ of, 10 seg, 

DAMAGES, . - ^ 

agreement to accept damages awarded by arbitrators, 326, ■■ 



INDEX. 


80 ^ 


DAMAGES — couthu'ed . 

alternative claim to specific performance or: election open until hearing,. 

688 . 

consequences contemplated by parties at time of contract, liability £or„ 
393. 

consequentiEiJI, 3^2, 39S seq. 

on breach of contract to pay money, 394. 
for future injury, 786. 

for premature revgpation of agent's authority, S64, ’S6S. 
fresh suit for, will lie though suit for specific performance dismissed, 
688 . , 

Hadley v. Baxendale, rule in, 396. 
itnmovables, breach <)f contract for purchase of, 403-406. 
interest by way of, 8, 406 seq. 
liquidated, distinguished from penalty, 410, 688. 
liquidation of, no ban to specific performance, 688. 
may -be awarded where case for specific performance or injunction fails, 
686, 687. 

measure of, 384 seq. 

anticipatory breach, 270. 

breach of contract for sale of land, 403-406. 

breach of covenant to repaih, 406. 

property sold at higher price to third party in breach of contract, 
403, n. ’ 

sale of goods — 

failure to accept goods made to order where no market price, 
385, «. 

instalments, goods deliverable by: failure to deliver on due 
dates, 389. • > 

late delivery of goods, 387. 
loss of profit, 39S. 
market value, evidence of, 385. 
non-acceptance of goods by buyer, 385, «. 
non-delivery of goods by seller, 385-38^ 399, 
warranty, breach of, 393. ^ * 

where buyer stivers conviction and loses trade through harmful 
■ nature of goods sold, 393, «. 

where goods parted with by agent without payment, contrary^ to 
principal's instructions, 570. 

where goods sold by agent below* limit authorised by principal, 
569, 570. 

where wrongful conversion of goods by agent, 387. 
payment of money, delay in, 394. 

penalty, stiptdations for increased interest by way of, 406 seq. 

“reasonable coqjpensation,” what is, 430-432, ' 

remoteness of, 390 seq. 

rule in Hadley v. Baxendale, 396. 

‘title to land, defective; implied contract that vendor ojily liable for 
e^toenscs, 404-405. 

wai'rer of, where performance accepted at time other than that agreed 
upon, 3(D, 301, 

warrai^y, breach of, on sale of goods, 393. 

breach of implied warranty of authority by agent, 619, 620. 
whe;ie act promised impossible or unlawful to knowledge of promisor, 
305. 

where^Cintract rightfully rescinded, 43^. 

DAMDWAT, 7. 

102 
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DEATH, 

of bailee or bailor, terminates gratuitous bailment, 505. 
party, does not affect contract, 242 seq. 

otherwise in case of personal contracts, 243. ' ^ 

party, effect oil personal action for damages, 244. 
principal, revokes power of attorney, SS9. 
proposer, effect of, 44-45. 

surety, generally revokes continuing guarantee, 434, 

DEBT, 

arrears of revenue not a, within s. 59, 318. 

barred, promise to pay, 189 seq. r> r 

judgment, within exception of barred debts in s. 25, 193. 

meaning of, within s. 25, 193. 

partnership, 278, 279. 

payment, appropriation of, 318 seq. 

appropriation ag between principal and interest, 319. 
creditors right j,o appropriate, 319. 

DECEIT, docs not affect contract where no damage, 121. 

DECLARATION OF WAR, effect of, ^n contracts, 156, 157. 

DECjLARATORY DECREE, 
an innovation, 744. 
as to light to possession, 755. 
bar to, 742. 

company, shareholder in, whether liaving *' legal character ’’ enabling him 
to claim declaration against directors, 745, «. 
declaration not made on facts not ripe lor determination of legal conse- 
quences, 742, n. 

decree holder cannot seek declaration of debtor’s title to property, 754. 
disoretion of Court to grant, where status or right denied, 742. 
distant and contingent reversioner cannot claim declaratory relief, 753, n, 
effect of, 764. 

for purjibses of, person "mteresied to deny,^’ 756. 
jurisdiction, exclusion or limitatioa by special legislation, 746. 
no declaration to decide defendant’s right to do picketing, 752, «, 
.person having a vested interest entitle* to sue for, 763. 

contra where interest contingent, 763, 764. 

;poi>&ession should be claimed in suit for declaration of title to land, where 
defendant in adverse possession, 758, 759. 

Privy Council, reluctance to overrule discretion of lower Courts, 7Sl . 
reversionary heir, right of, to bring suit for, 762. 

■suit for, 

against whom will lie, 742. r 

declaration tliat a provincial statute is ultra vires, 751. 
declaration that plaintiff is adoptive father of defendant, 754, n. 
declaration in respect of proceedings of Religious Endowment Board, 
752, n. . , 

history of, 743-745. 

plaintiff to, must be a person entitled to any legal character or to 
taiy tights to any property, 745 seq. f 

will not be dismissed if plaintiff omits td seek " further relief,” 756. 
tiue^ questions of, such as existence of will, not " further relief, "*742, n, 
vote at Section: person who has taken no steps to get on register cannot 
sue for declaration that he As qualified, 742, ». 
what forms of declaration covered t>y, 745,. 746. 
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DECLARATORY DECREE — cotttinutrd. 

where no right to “further relief" shown, 761, 762. 

whether can be made independently of section 42 of .S.R.A., 746 seg,, 

will not be granted merely to set aside an assertion, 7S1. 

DEED, . , , 

.alteration ofj after execution, 329 seq. 
execution in agent's name, 610. 
necessary to contract, when, 59. 

DEFINITION. Se^\^osin. 

DELAY, 

as bar to relief on ground of undue influence, 105, -106. 
by way of specific performance or injunction, 700, 701, 790. 

DEL CREDERE AGENT. See Principal and Agent. 

DELIVERY, of goods, by instalments, refusal to perform contract of, 262, 
263. 

on Sunday, 288. 

place of, 50, 288-291. 
time of, 287-288, 

DEPOSIT. 

bet, deposit pending event, recovery of, 233. 

dismissal of purchaser’s suit for specific perfoimance no bar to a sepa- 
rate suit for return of, 685. 

forfeiUire of, by vendor if sale goes off by default of purchaser, 686. 
not a penally, 686. 

purchaser entitled to return of, 683, 684. 

rights of parties determined by terms of contract, 684. 

DETENTION, unlawful, of property, 85, 88. 

DILIGENCE, 

“ordinary,” 121. 
standard of, 120. 

DISCHARGE OF CONTRACT, 

by alteration of written contract, 327, 329-330. 
bankruptcy or insolvency, 250. 
breach of contract, 384. 

impossibility of performance, 3pS seq. » 

performance, 242 seq, 
rescission by new agreement, 323 seq, 
settlement contract, effect of, 328. 
tender, 41. 

DISCLOSURE, 

no general duty of, 109, 112. 
special duty of, 4n particular cases, 109. 

by trade usage, 109. 

DISCRETION OF COURT. See Court. 

DISTREigS for rent, goods of third party in hands of auctioneer or factor 
privileged from, 630. 

DIVISIBLE CONTRACT, 

distingdlshed from entire, 174-178. 

whether capable of being specially performed, 677, 678. 

DIVORCE, money paid to procure, not recoverable back, 175, 

DOCUMgirt'S,' 

alter^^^n of, 329-330. 
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DO CUMENTS— f ued . 

what alteration material, 329. 
whether share certificates document of title, 52S, 

DOMICIL, capacity to contract governed by law of, 10, 60. 

DRUNKENNESS, contract while in state of, 75. 

DURESS, 

detaining property is not, 85. 
execution of deed tinder, 86. 
nearly obsolete in English law, 85. 

EASEMENT* OF UGHT AND AIR, disturbance of, may be prevented by 
grant of injunction, 784. 

ELECTION, of remedies by creditor, 618. 

ENEMIES, 

dealings with, 313. 

ENGLISH LAW. Common Law; EQmTY. 

EQUITY. e 

"catdiing bargains,’* relief in cases of, 101. 

contribution between joint premiers: equitable doctrine embodies in 
section 43, 280, 

^Courts, Specific Relief how far administered in, 641. 
presumption of, as to time not being of essence of contract, 301 , 
rule of, as to liability of deceased partner's estate for firm’s debts, 274, 
surety’s equitable right to indemnity by principal, 471, 479, 480. 

ERROR. See MistAKE, 
r ESTOPPEL, 

and consent, 81. ' 

by fraud or wrong, 66, 67-68. 

judgment, unsatisfied, against one jomt promisor, whether bar to subse- 
quent action against other, 276, 
of agent : implied warranty of authority, 619 seg. 
bailee, 506, 507. ^ 

minor, 68, 

person signing stamped paper in blank, 81. 
principal inducing belief in agent’s .finUiority, 622-625. 
principal with regard to agent’s contract, 597. 

EVIDENCE, ” 

admissible to prove usage of trade, 9. 

agreement purporting to restrict ordinary rules of evidence, 213. 
burden of proof in contracts of lunatics, 75. 

, . in cases of loss of or damage to goods by carrier, 

495-497, r 

in cases of undue influence, 88, 90, 95, 96, 100, 101. 
in dealings with parda-mshin women, 81, 96 seg. 
of good faith in sates of goods, 523. 
unconscionable bargains, 100-101 , . 
foreign law, proof of, 131, 132, 
of agreement being by way of wager, 229, 230, 231. 
contract, 59. 

oral and documentary, 59. 

totexplain or vary written documents, 214-215. 

unsound mind, of, 75. 

where variance between print and writing, 60. 
witness, agreement to pay not enforceable, 153, 183, 
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EVIDENCE ACT (I. of 1872), 174. 

EXECUTED CONSIDERATION. See Consideration. 

EXECUTORS, 

duties and rights under contracts, 24-3 

joint liabilities, TsurviVal of, against executors of deceased joint promisor, 
274. 

whether necessary parties in suit for debt due to firm, 286. 
remuneration, undejfaking by third party to pay, 183, S82. 

EXECUTORY CONSIDERATION. See Consideration. 

EXPECTANT HEIRS,” fraud presumed in dealings vtfith, 99. 

EXPRESS PROMISE. Promise. 

PACT, mistake of, 124-129. 

FACTOR, •• 

author!^ of, '512, 513, S41. 

cannot be delegated, 547. , , 

whether coupled with interest and irrevocable. 562. 
for sale of goods, 562. . 

general lien of, for balance of account, 510, 512, 513. 
goods of third party in hands ol, privileged from distress, 630. 
pledge by, 522. 

for antecedent debt, 523. ’ 

who is a, 512. 

Attd sed Pledge; Principal and Agent. 

FACTORS ACTS, repealed by Contract Act, 521. 

FEAR, See CoERaoN. 

FIDUCIARY RELATIONS. See Undue Influence. 

FINDER, 

lien of, for compensation and expenses, 508. , 

of goods, responsibility of, 377. 

duty to restore where means of discovering owncr,^377 
knowledge as to identity of ownSr immaterial, 377. 
right to sue for reward, 508. 
sale of article found by, 508, 509. 

FORBEARANCE TO SUE, as ’consideration, 25 seq., 180-182. 
apparent forbearance, 27. ’ '* 

promise of forbearance, 28. 

FOREIGN LAW, proof of, 131. 

FOREIGN STATE, suits against, in respect of contracts made on behalf of, 
611. , 

FORMATION OF CONTRACT, 
by correspondence, 34-37. 
offer and acceptance necessary to, 50-57. 

FRAU]?, 

consent procured by, 84, 107. 

“ consttuctive,” 113. 
definition of, 106. 

fradfiulent alteration of documents after execution, effect of, ;t29 scq. 
f rauduknt consideration or object of agreement, 133, 138, ■ 151 . 
guara^e Obtained by misrepresentation or concealment, 476. 

, maan^e void for, in England, 84. 
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FRAUD — continued. 

minor, fraudulent representation by, 64, 68.' 
misrepresentaticn, relation of, to, 107, 108. 
non-disclosure of material fact is, 1091.^ 
of agent, in course of business, binds principal,. 625, ,626. 
pledge of goods obtained by, 526, 527. i- 

presumed in dealings with “ expectant heirs,” 99. 
representatives, suit by, 119. 
signature obtained by, 79, 80. 

And see Misbepresentation ; Undue Influence. 

FRAUDS, STATUTE OF, 635. 

FRUSTRATION, 

by war conditions, 308, 309, 313 seq. 

And see iMPOSsraiLmr. 


GAMING. S’re Wager. 

GIFT, alreadjj, ma*de,'^not affected by absence of consideration, 179. 
GOODS, SALE OF. ^ed Sale of Goods. 

GOVERNMENT, ratification of acts of public servants, S55. 

•jurisdiction, 'income tax officer, 771, 772. 
prohibition of jurisdiction in matter concerning revenue 772. 

GUARANTEE, 

company, discharge of guarantor of unpaid calls where shares forfeited, 
456. 


concealment of " material circumstance," what is, 478. 
consideration for, 442. 
continuing, 448. 

• guarantee of fidelity of bank official is not, 449. 

‘ nor is a guarantee for payment by instalthents of sura certain 
within definite time, 449. 
revocation of, by notiee, 449-451. 

by death of surety, 452. 
contract of, defined, 441. 

. contribution between CQ,-sureties, 481, ^182. 

“creditor," defined, 441. 

^ creditor's appropriation bfndin^ on surety, 321. 
creditor’s dutj’ of disclosure to surety, 476-478. 
implied indemnity of surety, 479. 
limitation of amount, 445. 


obtained by misrepresentation or concealment, invyid -476. 
of agent, loss must arise from misconduct in connection with agency 447 
bank official: not a continuing guarantee, 449. ’ 

collector: mere passive acquiescence in laxity in keeping accounts will 
not discharge surety, 470. 


"principal debtor,” defined, 441. 
revocation by death of surety, 452. 
by notice, 449, 450, 451. 
what is notice, 451. 


"future transactions,” meaning of, 450, 
Seyantis fidelity; employer does not contract with 
geuce to check servant’s work, 469, 

" surety defined, 441. 
surety’s liability, extent of, 444. 


surety to*use dili- 
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GUARANTEE — continued, 
surety's liability — contimied. 

where limited in amount, 44S. 

surety’s rights on payment on default of principal, 470-471. 

under agreement to give time to judgment debtor, 463. 

void, wherg instrument not executed by intended co-surety, 478-479. 

And see Principal and Sukety. 

HIGH COURTS, original jurisdiction of, 3 seg,, 768. 

HINDU LAW, # 

adoption, void contracts as to, 148. 
application to Mahomedans, 5, 6. 

• damdupat, of, 7. 

joint Hindu family,* specific performance by co-parceners in, 717. 

mortgage in favour of, but taken in name of minor, 
valid, 68, 69. 

‘sale by father on behalf of himself and minor son, 
345. 

marriage, agreements in restraint of, 196. 
marriage contracts contrary to, 148. 
marriage in Asura form, 168, 169. 
married woman, capacity to cor^ract unaffected in, 73. 
married woman may contract jointly with, husband, 73. 
minor, for marriage expenses, may be recovered as “ necessaries,"' 
358-359. ^ • 

mortgagee of joint property, appropriation of payment by, 323. 
HOLDING OUT, 

company not bound by false certificate of shares issued by secretary, 628. 
liability of principal inducing belief in agent’s authority, 622, 623. , 

personal liability of pretended agent, 619. ^ 

HUSBAND AND WIFE, 

agreement for future separation void. 149. 
wife as the agent of her husband, 535. 

cannot generally bind husband without his authority, 73. 
but may pledge his credit for necessaries, 73. • 

And see Marriage; Married WoiAn. 

IDENTITY, error as to, 83. 

ILLEGAL CONTRACT. See JLInlawfol Averments. 

IMMORALITY, contracts void for, 133, 13^ 138, 152 seg. 

IMMOVABLE PROPERTY, 

appeai, none, from order or decree passed under section 9 of S.R.A., 
652, 

limits of decree under section 9 of S.R.A., 658. 
object and scope of section 9' of S.R.A., 654, 655. 
possession, tltl^and evidence, 653, 654. 
recovering possession of, 652. 
restitution of dispossessed holder of, 653. 

sale of, arrears ol revenue paid by purchaser, recovery from vendor, 
3¥2,<n. 

damages for breach of contract, 403-406. 

• suit must be brought within six months, 654. 

effect, if not so brought, 658. 

suit under section 9 of S.R.A., will not lie against the Government, 652. 
tra^fer of, 184, 185. • 

voW where forbidden by statute, 145, 146. 

IMPLIEp CONTRACTS. See CoNSTRiffcrtvE Contracts and Contracts 
mviTED BY Law. 
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IMPLIED PROMISE. See Promise. 

IMPOSSIBIUTY, 

agreement to do impossible act void, 305. 
arising from act of party, 297. 

death or sickness of promisor, 307. . . 

destruction of subjat-matter of agreement; 307, 356. 
commercial, what is, 311. 
destruction of leased property by fire, 312. 
frustration by war conditions, 308, 309, 313 seq. 
must be physical or legal, to discliarge contract, 306-308. 
of perfotmance of contract, 297, 298, 
performance depending on existing thing or state of facts, 306, 307, 356, 
prohibition by executive action, 309. • * 

strike, effect on contract, 308. 

subject-matter having partially ceased to jxist, contract not wholly 
impossible of performance, 306. 
subsequent, effect of, 306, 307. 
war conditions duf to, 308, 309, 313 seq. 

INCOMETAX, 

commissioner of I.T. may be ordered to state case on point of law, 772. 
INDEMNITY, 

against danftges recovered and costs of suit, 439, 440. 
agent’s right to, in respect of principal’s business, 592. 

limits of the right, 592. 
contract of, defined, 436, 
co-sureties entitled to share in benefit of, 482. 
extent of promisee’s rights, 439, 440. 

rights of promisor not provided for, 441, 
indemnifier's liability, commencement and extent of, 437. 
injjemnity holder’s right to sue before incurring actual loss, 438, 439, 
of surety, implied, 479. 

right to, where money pjud by person interested on behalf of another. 
360. • ^ 

And see PiuNapAi. AND*StiiiEry. 

IblFANT. 5'ee' M inor. 

INJUNCTION, 

r agreement by employee not to exercise calling after expiration of employ- 
ment not enforceable by, 200, n. 
as a form of preventive relief, 777. 

_ damages may be awarded though not asked for where case for injunc- 
tion fails, 687. 

damages, whetlier awarded for future injury, 786. • 
enforcement of negative stipulation in personal contract by, 200. 
granting of, discretionary, 781, 795. 

liquidation of damages, as bar to an award of relief by way cf, 796. 
mandatory, 786-790. , 

against co-sharers and tenants, 790. 

delay and acquiescence may deprive plaintiff of his right tor relief 
by way of, 790. « 

history of, 787, 788. 

• may Be granted although act completed, 789, 
when granted, 788. 

rninority, no ground for re^using an injunction, 783, 
negative agreement, to perform, 794-796. 
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INJUNCTION— 

obtainable when plaintiff's right to or enjoyment ol property threatened, 
778. 

perpetual, 778, 781, 782. 

"property," meaning of, for purposes of obtaining, 783. • 
special cases where, granted : 
bre^h of trust, 785. 

co-sharers, landlord and tenant, 784, 785. 

continuing trespass, 784. 

easement oj light and air, 784. 

multiplicity of judicial proceedings, 786. 

nuisance, 785. • 

patent, copyright and trade mark, 779, 783, 786. 

waste, 785. • V 

stay of proceedings by grant of, 791, 792, 793. 
temporary, 777. \ 

to prevent breach of Contract; 782, 783. 

university, Court not authorised to review regulations and examination 
lists of, 786, w. 
when refused, 790, 791. 

INNKEEPER, 

guest, position of, analogous to that of bailee, 494. 
liability of, for loss of guest's goods, #4, 495. 
lien of, on guest’s goods, S09, «. 

INSANITY. See Lunatic. 

INSOLVENCY, 

discharges contract, 250. 

official assignee, money raised iot suit by unlawful agreement with ere- , 
ditors^ 145. 

of promisor, does not amount to refusal to perform contract, 271. 

And see Bankruptcy. 

0 

INSURANCE, 

payment of policy, where dependent on proof of claim, 237. 
policies, without interest, are wagering contracts, 231, 232.* 
policy, incorporation of prospectus in, 33, 34. 

INTENTION, unlawful, not presijimed, 136, 155^. 

INTEREST, ^ * 

appropriation of payments, 318, 321. 
damages, when payable as, 406-408. 

damdupat, rule of, as to limit of interest recoverable, 7. 
excessive, disallowed in cases of unconscionable bargains, 100-105. 
increased, stipulations for, whether by way of penalty, 413 seg. , 

penalty, by way of, where stipulation retrospective and increase runs 
from date of bond, 413, 427. 
relief against, 416 seq, 

not payable in England except by express agreement or trade ussgc, 407. 
overdwift at bank, notice of increase in rate of, 57. 
payment of, by debtor, whether keeping alive action against surety, 448. 
penalty, interest by way of, 413 seg. 

relief against, 413, 422-426. 
reasonable, what is, 123. 

a^ element in cases of unconscionable bargain, 100-105. , 

reduction of, where payments made regularly on due dates, 426. 
stipul^*MS ifcr interest— . '' 

£ct compound interest, 419. 

103 
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INTEREST— 

stipulations for interest— coM/fimerf. 
for enhanced rate of interest, 413. 

for payment of interest at a lower rate, if interest paid refiularly on 
due dates, 427. 

for payment of interest from dale of bond,* the rate of interest being , 
exorbitant, 427. 

for payment of interest if principal not paid on due date, 422. 
from date of the bond, 413, 414. 

. from the date of default, 413, 414, 416, 417. • 
subseqiuent, recovery of, under decree, ISO. 
surety's'right to, on payment of principal's debt, 472. 

INTERPRETATION, 11. ' 4 , 

INTOXICATION. See Drunkenness. 

INVOLUNTARY PAYMENT, what is, 380. . 

JOINT DEBTORS, suretyship between, 453. 

JOINT DECREE HOLDERS. 

payment to one df several joint decree holders, effect of, 261. 
one of several joint decree holders cannot give valid discharge, 261, 

JOINT HINDU FAMILY. See HiNdu Law. 

JQINT PROb^SEES, 282-286. 

JOINT PROMISORS, 
are not sureties, 47S. 
contribution between, 274, 275, 280. 
contribution between judgment debtors, 281. 
when liability arises, 280. 

joinder of parties in suits against, under 0. 1, r. 10, of C. P. C., 279, 
judgment unsatisfied against one, whether bar to subsequent action 
^ against other joint promisor, 278. 
performance by, 275. 

rateable distribution of loss arising from default of one joint promisor, 
275* 

release of one joint protilisor, effect of, 282. 

JUDGMENT, unsatisfied, against one joint debtor, whether bar to subsequent 
. action against odier joint debtor, 228. 

JUDICIAL PROCEEDINGS, multiplicity of, may be prevented by grant 
, of injunction, 786. 


JUDICIAL REDRESS, Specific ^Relief as a form of, 641 . 
JURISDICTION, original, of High Courts, 3 seq., 766-768. 
KACHHl ADAT CONTRACTS, incidents of, 571, 572. 
LAND, 

sale of, compensation for misdescription, 118> 119, 379. 

damages for breach of contract, 493 seq, 
transfer of, 184-185. 

void, where forbidden by statute, 145. 

LANDLORD AND TENANT. See Injunction; Lease. 
LAW, 

governing contract, 10. 
jpustalce of, 129, 378 seq. < 


s. LEASE, 

avoidance of, for mistake.<of fact, 125, „ 

where property destroyed by unavoidable cause, 
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LEASE— con/tHjteif. 

breach o£ covenant to repair, measure o£ damages for, d06. 
misconstruction of, payment under, not recoverable, 378, n. 
part performance of contract to grant, 719-720. 
rent, tender of, 257. 

paynjent to lessor's widow in error, recovery of, 378, n. 
to minor, voicl, 69. 

LETTER, 

of acceptance, misdirgction of, 37. 

of credit, constitutes contract when accepted, 52, • 

posting or receipt of, a question of fact to be proved in ordinary way, 
37. 

proposal or acceptance iJ)y,^4-37. 

LICENCE, EXCISE, agreement to assign or sublet, 140, 141. 

LIEN, 

general, distinguished from particular lien, 510, 511. 
general, of attorneys, SlO. 
of bankers, 510. 
of factors, SlO, 512. 
of policy brokers, 510. 
of solicitors, 510, 514. ’ 

of wharfingers, 510, $13. 

insurance for widow’s benefit: no Hen on policy moneys as agaiifet 
creditors, 21, 
of agent, 588. 
of bailee, 509. 
of finder of goods, 508. 
of pawnee, 517. 

extent of right, 517. 

LIMITATION, 

account stated does not amount to promise, 191. 

" acknowledgment ” distinguished from “ promise,” 190. 
agent, promise by, to pay barred debt, 1^, 193. • 

agreement providing for enforcement of fights within stated period, 
209. 

interest, payment of, by debtor, whether keeping alive action against 
surety, 448. • » • 

of suit for cancellation o| instrument, 739» 740. 
of suit for restitution under section 9 of S. R. A,, 654. • 

of suit for restitution under section 65, 355. 
of suit to enforce terms of award, 725. 
of suit to rescind contracts, 734. 

proceedings in respect of loan or of goods pledged, 520. 
promise to pay barred debt, 189-194. 

promise to pay, what amounts to signature by agent, 190-193. 
LIMITATION ACT, 621. 654, 740, 

LOAN, 

for gaming or to pay gambling debt, recoverable, 228, 229. 
of chattel. See Bahment, 
oppressive, relief against, 123. 

LOST DEED, suit to restore terms of, 670. 

LOTTERY, , 

" diit ^nd ” plan is, not a, 234, 
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LOTTERY—cojiiMDwrf . 

participation in, a criminal oflfencc, 233. 
what is, 234. 

LUNATIC, 

contract of, 60, 72, 74. 

burden of proof lies on person affirming* contrajt, 75, 
drunkenness equivalent to insanity, 7S, 

but burden of proof is shifted to person setting up disability, 75. 
insanity of proposer, effect of, 44, 45, , ^ 

lucid interval, contract in, 75. * 

proper^ of, where so found by inquisition in England, 75, 
sound mind, what is, 75. 
unsound mind, evidence of, 74, ». 

IIAHOMEDAN LAW, 

application to Hindus, 5, 6. 

husband and wife, agreement for future separation void, 149. 
marriage, agreements in restraint of, 196. 
marriage contra?^ contrary to, 196. 

married woman jjot disqualified from contracting by, 73, 

MAINTENANCE, common law of, not applicable to India, 2, 162. 

Aitd sie CSAMPESTV. , 

i^JORITY, a;ge of, 61-62. 

MANDAMUS (writ of), 

abolished by section 45 of S. R. A., 766, 767, 773. 
defined, 767, 768. 
to public servants, 772. 

• MARRIAGE, 

agreements in restraint of, 196. 

Astura, 168, 169. 

contract contrary to Mahomedan law, 149. 
contract to procure, for reward, in England, 168. 

in India, 168-170. 
effect tf, on property of*wife, 73. 

minor, agreement to pay money to parent or gdardian for consent to 
marriage, void, 169, _ 347. 
recovery of money,paid under, 347 , 348, 
presents to bride by fal^r of bridegp’oom, recovery of, where marriage 
does not take place, ITO, • 

promise, breach of : 

contract by guardian, damages pven in case of, 64. 
does not survive against executors, 243. 

promise by married man to marry another on his wife’s death, void, 
153. » 

but suit maintainable by promisee without notice that promisor 
is already married, 153, », 

stipulation to pay double the amount on breach of promise lo marry, 
is penal, 429. ^ 

what amounts to, 268, 269. 
void for fraud and coercion in England, 84. 

MARRIAGE BROCAGE CONTRACTS, 168. 

MARRIED WOMAN. 

cannot generally bind husband without his authority, 73. 

but she may pledge his credit for necessaries, 75. 
contract, capacity to, not affected by marriage, 73. 
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MARRIED WOMAN — continued. 

Hindu, may contract jointly with husband, 73. 
implied authority to pledge husband’s ^edit, S3S. 
Mahomedan, may contract, 73. 

Married Women’s Property Act, 73, 
separate estat^, 74. ‘ 

contract, liability for, 73, 74. 

may sue and be sued alone in respect of, 73. 
wages and earnings are, 74; 
suit by or against, ih respect of separate property, 74. 


MASTER AND SERVANT. 

bailee’s liability for negli^nce of servant, 497, 498. 
contract of service, aifti^atory breach of, 269, 270, 
wrongful dismissal of servant determines condition restraining servant 
from, carrying on .similar business after termination of service,. 
_200, «, 264. 

/ 

MERCANTILE AGENT, how pledge created by, 523. • 

n 

MERCANTILE CONTRACT, time of the essence, presi^ined, 303. 
MERCANTILE USAGE, 8 seq., 58.* 

MERGER, by decree against joint debtor, whether, 277, 278-' 


MINOR, 

act done for benefit of, under section 70, whether includios minor, 375. 
cancellation of instrument executed by, 741 . 

cannot both repudiate agreement and retain advantage aeguired under , 
it, 341. 

contract of, at common law, 61, 71, 72. 

cannot be specifically enforced, 70, 71, 695. 
nor ratified, 69. 

capacity to, governed by law of domicil, 62, 63. 
void, 63-70,341. ' 

estoppel of, by fraud or wrong, 66, 67, 68. * 
fraudulent representation of age by, 64, 65, 68. 
guardian, insurance of minor’s property, by, 64. 
guardian, promise by, to pay b^red debt, 193? 
guardian, sale or purchase of property by, 71. 
injunction, refusing an, minority no ground for, 783, M- 
lease to, void, 69. 

loan to, on false representation of full age, 67. 

majority, age of, 61, 62. ^ 

marriage, agreement to pay money to parent or gua'^dian for consent 
to, void, 169, 3^. 

marriage, breach of promise where contract made by guardian, 64. 
mortgage by, void, 63, 64. 

mortgage in, name of, but in favour of joint Hindu fatnily. valid, 68, 69. 
mortgage of property of, by administrator, 145, 
necessaries, liability for, 71, 72, 359. 

cost of, recoverable from minor’s estate, 358, 359. 

costs incurred in defending suit are, 359. 

loan to save property from sale under decree is, 359, 

money advanced for marriage expenses recoverable as? 359^^ 

money advanced for, probably recoverable in England, 79^ 

"71.72. ' 
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MINOR — continued, 
partner, 

Mahomedan widow cannqt make partnersliip contract lor her minor 
children, 64, «. 

payment of debt incurred during minority — ^whether ratification neces- 
sary, 70. * ’ » 

promise on attaining majority to repay money borrowed during minority 
bad for want of consideration, 1S8. » 

promissory note, given after majority for debt .incurred during minority, 
.void, 69. ' 

promissory note in favour of, validity of, 69. 
purchase by guardian on behalf of, valid, 71. 
sale of property by or to, void, 68. . ^ 

suit by, 60, 63. 

MISDESCRIPTION, compensation for, on sales of land, 118, 119, 379. 
MISREPRESENTATION, 

as to tonnage of ship; avoidance of charterparty for, US. 
by agent, in course of business, binds principal, 62S, 626. 
compenssffion foi unisdescription, 118, 119. 
consent obtained by, 115, 116, 117. 
definition of, 110, 

guarantee obtained by, invalid, 4*-477. 
in English^law, 110, 111, 
innocent, by directors of company, 114, 121. 
innocent, effect of, 111. 

means of discovering truth of statement, 119. 
of age by minor, 64, 65, 67, 68. 

“positive assertion,” meaning of, 110, 112. 
relation of, to fraud, 107, 1(B. 
signature obtained by, 79, 80. 

title, of, rescission of contract for, after conveyance and possession, 
« 733, H. 

' MISTAKE. 

agent’i right to sue for money paid by, on principal’s behalf, 606, 607. 
apparent consent given tfhder, 78, 79. 
as to existing fact, 125. 
compromise of suit brought about under, 126. 
contract only avoided •where mistaki relates .to essential fact, 125. 
fundamental error as t* nature of transaction, 79, 125. 
person of other party, 82. 
subject-matter of contract, 83. 
in formation of contract, 76, 77, 
lease, avoidance of, for, 125. 

erroneous payment of rent under, to lessor’s widow, recovery of, 
378, ». 

of counsel, 126. 

fact, 124 seq., 129, 130, 133, 378. 
law, 129 feg., 378, 379. 

of law, does not generally invalidate contract, 129, '' 

except in cases of fundamental error, 130, 131 , 
order of Court may be set aside for, 126. 
payment by, liabili^ of payee, 378. " 

railvray ‘carriage, payrnent of unauthorised .surcharge for, ljl9, 

^overy of money paid under, 130, n, 345, 378 seq, 
rectification of instruments on ground of, 128, 129. 

Vy specific performance, right" to resist on ground of, 12?. 
word does not denote any general legal principle, 77. 
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MONEY-LENDER, concealment of identity by, 122. 

MONEY PAID, recovery qf. See Payment. 

MONOPOLY, agreement tending to create, void, 172. 

MORALITY, agreements contrary to, void, 133, 1S2, 

MORTGAGE, , • ’ 

by minor, void, 63, 64. 

Court will not allow transaction where money obtained by fraud of 
' minor, 65, 66., 

deorha clause for 'payment of increased principal sum on redemption, 
412, n. 

fraudulent alteration of mortgage after execution, effect <J£, 333. 
of minor’s property by ,^dfflinistrator, 145. 
pattah transactions, 22. * 

personal covenant not enforced where security illegal, 177. 
redemption, loss of tight of, 131. 

release by one of two joint mortgagees discharges mortgagor, 258, 284. 
MORTGAGEE, 

failure to advance full amount of loan, 266, 6^3, 694. » 
of joint Hindu family, appropriation of payment by, 323. 
renewing a lease by, 648. 
sale of land by, “ subject to alP defects," 126. 

MORTMAIN, STATUTE OF, not applicable to India, 241 . 

MOVABLE PROPERTY, 
specific, recovery of, 652. 

MUFASSAL, law administered in the, S. 

MUTUAL PROMISES, 27, 28. 

NAME, 

assumed, . fraudulent use of, by motrey-lender, 122. 

NATIVE LAW, 
of contract, 2 jeg. 
how far still in force, 7, 

NECESSARIES, 

costs incurred in defending suit are, 358. 

liability of infant for, 71, 72,„3S9. ^ 

loans to save property from sale under decree arc, 359. 

money advanced for marriage expenses Yecoverable, 359. 

money advanced for, probably recoverable in England, 70, 71, 72. 

supplied to wife, liability of husband for, 535-536, 

what .are, 71, 72, 358, 359. 

And see Minoh. 

NEGLIGENCE, « 

agent, liability for, 568-570. 

bailee cannot contract himself out of liability for, 497. 
gross, gratuitous agent liable to principal for, 574. 
agent guilty of, forfeits right to remuneration, 587. 

and may even lose right to recover disbursements, 588. 
what is gross negligence, 574. 
of carrier, burden of proof, 495-497. 

. of innkeeper, 494-495, 

of principal, injury to agent caused by, 596. 
of servant, bailee's liability for, 497, 498. 

NEGOTIABLE* INSTRUMENT, . / 

alteK&tion of, material, if unauthorised, avoids instrument, 330, a 



824 INDEX. 

NEGOTIABLE INSTRUMENT— 
consideration for, presumed, 185. 

indorser, discharge of, where remedy against prior party impaired, 470. 
payment by, at request o£ creditor, 291. 
place of payment, 290 , 

promissory note, definition of, 214, n. ' ' ^ 

signature fay agent, dll. 

signature of blank stamped paper, implied aiUhority to holder, 81. 
time for presentment for acceptance or paymentj, 287. ' 

A^td see Bm. of Exchange; Pbomissoky Nora.*' 

NEW YORKt DRAFT CIVIL CODE OF, 76, 110, 112, 196, 198, 509, 726. 

NON-OCCUPANCY RAIYAT, right to farina a^possessory action under 
' section 9 of S.R.A., 660. 

NOTICE, 

of excess of authority fay agent, 625. 

increase in rate of interest on overdraft, 57. 
revocation of agent’s authority, 565. 
revocatlbn of coatinuing guarantee, 449, 450. 
revocation of proposal, 41. 
special conditions on tickets, et<;,, 32, 33. 
inability to read no excuse, 32, n, 

^0 agent is notice to principal, 599 seq. 

NOVATION, 

definition of, 323. < 

effect of, 324, 327, 

limited application of term in England, 327. 

, on cliange in firm, 324. 

distinct acts necessary, 324. 
question of fact, 326. 
trustees not entitled to make, 324, 

* NUISANCE, may fae prevented by grant of injunction, 78S. 

OFFER, , 

and acceptance, English rfiles as to, 36, 37. 
bank's letter statmg terms of business, 5'' 
broker's quotation letter, S3. 

■ by advertisement, 52-53 
by bookseller's catalogue, <3. 

• general, 51 seq. 
proposal synonymous with, 13. 
relation of, to proposal, 13, 14. 
revocation of, 38 seq. 
reward, of, 52. 
standing, 40. 

to perform, must be unconditional, 250, 252. 

and entire, 251, 2SZ. 
effect of refusal of offer, 250, 

ORDER OF COURT may be set aside for mistake, 126. 

pAKKA ADAT CONTRACTS, 
incidents of, 570, 571, 584, 

Pak&a Adatia and broker liable on contracts, distinction between,, 570-572. 
plifte of performance in, 290, 291, 

'S^A-mSHlN WOMEN, • 

xmtract with; burden of proof, 81, 96 s«q. 
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PARDA-NISHIN V^OUW—coitiimed. „ 

dealings with, analogous to transactions with "expectani hetrs in Eng- 
land, 99. 

meaning o£ expression, 99, 100. 

PARENT AND CHILD, transactions between, 93. 

PARTIES, " ' ' 

joinder of under 0. l,^r. 10, C. P. C., 279, 279, n- 

representatives" of deceased partner, whether pecessary parties 
in suit for debt due to firm, 284, 285. 
may join surviving partners in suit for recovery of partner- 
ship debt, 285. ■* 

suit against one partner only for debt of 277, 278. 

PARTNER, ’’ 

death of, generally determines contract for personal agency or service, 
272, 273. 

debts of firm, liability for, 278, 279. 
liability, whether joint and several, 279, n. 
suit against one partner only for debt of firra,^‘S77, 27^ 279. 
surviving, joinder of, in suit by representatives of dec^^sed partner for 
debt due to firm, 284, 285. 

PARTNERSHIP, 

debts, partner’s liability for, 278, 279. 

authority to settle partnership afiairs on, does not* ^i-dhorise accept- 
ance of bill in firm-name, 534. 
illegal, suit against, 141. 
novation of contract on change in firm, 324 seq. 
unlawful, 141, 176, 

void where in violation of licence granted under statute, 141. ^ 

and capital advanced by partner with notice catpiot be reSovereef 
back, 141, 176. 

PART PERFORMANCE of contract: specific performsuce in cases of, 
719, 720. 

PAWN. See Pledge. 

PAYMENT, ’ 

appropriation of, 318 seq. See Appbopbiation of PAifMENT. 
by cheque, at request of creditor, 291. 
by instalments, 255. 

delay in, liability to consequential damagls due to, 39^. , 

for unlawful object cannot be recovered back, 152, iSS- 

other^se with money psud to compromise charge 0^ adultery, where 
charge proceeded with, 159. 
involuntary, 381. 

made for another, recovery of, 360 seq, 
payment must be to another person, 369. 
and "lawfully" made, 373. 
place for, in respect of negotiable instruments, 290. 
time,,of, stipulations as to, not generally of essence of contract, 303. 
to agent, must be in cash, 538. 

unless custom authorises cheque or bill of exchange, 538. 

.sel-ofi does not bind principal unless authorised, ^38. 
to one of several joint decree holders, effect of, 261. 
to usiautliorised agent, 291. 
under mistake, 378 seq, 

under ifiilawful agreement, recovery of,.JS2, 153, 343 seq- 
voluptary, not in itself evidence of promise to continue it, 17. 
wrongful, 382, 383. 
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PENALTY, 

and liquidated damages, distinction between, 410, 411. 
executing Court can go bcliind a compromise decree containing stipu- 
lation by way of penalty, 412. 
interest, compound: when by way o£ penalty, 419. 
interest, increased, stipulation for, whether by way of''penalty, 413 seq. 
• always by way of penally where stipulation retrospective, and 
increase runs from date of bond, 427, 
relief agsiinst, 413, 422-426 seq. ^ 

monqvs paid under legal compulsion, 381, 382. '' 

stipulation that pledge would become irredeemable after certain period, 
whether, ’’429. 

stipulation to pay double the amount on breach of promise to marry, 
whether, 429. ^ ' 

PERFORMANCE, 

ability and willingness to perform, 253, 254, 294, 295. 

and consideration, 135. 

averment of, now eft>salele, 296. 

breach before time off 269. 

conditional refusal to perform contract, 265. 

corporation, remission must satisfy pfescribed conditions, 338. 

by joint promisors, 275, 276. 

by third perspn, effect of, 273, 

death of party, performance not generally affected by, 242, 243. 

otherwise in case of personal contracts, 242, 243, 272. 
delay in completion caused by act of parly, 300. 
disability to perform due to parly’s own fault, 265, 266. 
excused, where reasonable facilities for performance not afforded by 
promisee, 3S7. 

extension of time fop; fresh consideration not necessary, 339. 
failure to perform by specified time, 300, 301. 
impossibility of, 305 . 

• arising from act of party, 297. 
insolvency does not amount to refusal to perform, 271, 
must be as prescribed by ^onusee, 291. 

no right to damages where performance accepted at lime other than that 
agreed upon, 301. 

*not obligatory where resiflssion or alteAtion agreed to, 323. 

of personal contracts, 272 seq, 

flf reciprocal promises, 291 sdq. 

offer to perform must be unconditional, 252, 253. 

order of performance of mutual promises, 2%. 

pakka adat contracts, place for performance in, 290. 

person to perform contract, 272. 

place for, 287, 289. 

prornisee may dispense with, 335. 

readiness and willingness to perform, proof of, 294. 

demand for delivery without payment or tender is not, 295. 
refusal of offer, effect of, 250. #■ 

refusal to perform substantial part of contract, 265. 
refusal to perform whole of contract, 261 seq. 
remission of, 337, 338. 
repudiation, what amounts to, 262 n. 
fim*for, 2K, 

“■ extension of, 339- 

what is "reasonable time^’ 287.* 
when of essence of contract, 301. 
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PERFORMAN CE — continued. 

time for — continued . , / 

where time specified and no application to be made, 287. 
unlawful, 138. 

waiver of performance of concurrent act by other party, 25)4. 
where ac\,s df performance concurrent, 294. 

where promises mutual, obligation to perform dependent an readiness 
and ability of other party, 291, 292. 

PERSONAL CONTRACT. Sed Contract. 

PLEADER, 

cannot compromise suit without express authority, S41 . ^ 

promise by, to pay barred debt, 193. 

PLEADING, ' 

in cases of unlawful agreement, 173. 

specific averment ci performance not now necessary, 296. 

PLEDGE, 

buyer obtaining possession of, 525. 

and person who has agreed to buy, 525. 
co-owner in possession, by, 524. 
definition of, 515. . 

documents of title to goods ’what included under, 525 . 
share certificates, whethA, 525. 
factor, by, for antecedent debt, 523. 
fraud, goods obtained by, 526, 527, 
good faith, requirement of, 523, 

hirer under hire-purchase agreement may make valid pledge, 523. 
limitation of proceedings in respect of goods pledged, 520. 
limited interest, by person having, S27. ^ 

mercantile agent, pledge by in ordinary course of business valid, 520, 521. 
523, 

revocation of authority of, 526. <■ 

mortgagee and subsequent pledge, competition between, 525. 
notice may be express or constructive, 524. 
of goods for security, principles of eq»jity apply to, 516.' 
person entrusted for specific purpose cannot make valid pledge, 523, 
person in possession under voidable contract, by, 526. 

" possession,” meaning of, S^2, ■, 

“ possession " of goods does not now gjve right to, 522. 

Sale of Goods Act, 1930, provisions of, 524, 
selle? or buyer in possession after sale, 524, 525. 
share certificates whether documents of title to goods, 525, 526. 
stipulation that pledge would become irredeemable after certain period, 
whether penal, 429. 

POLICY-BROKER, 

implied authority of, 541, ' 

lien of, 510. 

POLICY, LIFE, incorporation of prospectus in, 33, 34. 

"POSfriVE ASSERTION," meaning of, 113, 114. 

POST, 

ncLeptance of proposal by, 34-37. 

offer or demand by, generally authorises reply by letter, SO, ». 

POWER OF ATTORNEY, ^ 

nature" an^ construction of, 538. ^ 

payment in good faith under, not affected by uncommunicated rcvo.lr.iot 
"of authority, 560. 
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POWER OF ATTOmEY—coutiimed. 

power to carry on iiiercantilc business does not authorise drawing or 
indorsement of bills and notes, 534. 
power to sell does not imply autliority to mortgage, 534. 
revocation of power by death of principal, 559, 

PRESUMPTION. See Evidence. 

PREVENTfVE RELIEF, 
discretion of Court, 777. 
how granted, 777. 

nature'’©!, granted by Courts, 774. 
perpetual injunctions, 778. 
principles governing granting of, 774-776, 
temporary injunctions, 777. 

PRICE, 'tender of, 295, 296. 

PRINCIPAL AND AGENT, 

acknowledgment of debt by agent after death of principal, whether 
binding principal’s ^tate, 567. 
agency in general, 530, , 

consideration not necessary for creation of, 533. 
coupled with interest, 606. 
agent defined, 530, ♦ 

actions by and against, on contracts, 602 3eq. 

* authorised tb receive payment is not a bailee, 486, 
bribery of, 630, 

forfeits commission and even right to recover disbursements by 
negligence, 580, 587, 588. 

liability for acts of anotlier appointed to act 'for principal, 551. 
ss. 194, 195 do not apply where agent instructed to hand over 
business to named agent, 551. 

liability for loss occasioned by departure from instructions, 509. 
liability to repay money received to principal’s use, 632. 
must account to prindpal for money received under unlawful con- 
tract, 584, 585. 

not liable to principal for payment to third party, when agreement 
void, 356. 

right to indemnity, 5^. 

^ unauthorised, payment ^o, with notice of want of authority, 291. 
when entitled to commission, 585-587. 
who may be, 532, 533. * 

* who may employ, 530, 532. • 

alternative remedies against prindpal and agent where both liable, 616- 

619, 

authority of agent, extent of, 537 seq. 

’ construed according to usual course of dealing in 

pacticular business, 537. 
coupled with interest, 560, 561. 
in emergency, 545. 

may be expressed or implied, 533, 534. 
right to sue on contract, 597 seq. 

attorney, 540. 
auctioneer, 542. 
broker, 541, 542. 

^nsel, 540. 
legation of, 546 seq, 
emergency, in, 545. 
excess of, 591, 593, 619. 
exerdse of, what is, 563. 
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PRINCIPAL AND AGEm—contrnuM. 
authority ol agent— co«/in«erf. 

express and implied authority defined, S33, 534. 

factor, S41, S62, S63. 

implied, 533, 534. 

implied, warranty of, 619, 620. 

joint? authority implied where given to two or more persons, 532, 
manager of business has no implied authority to borrow money to 
carry on business, 546. 
may be exjjress or implied, 533, 

measure of damages for breach of warranty, 620, 621 . ’ 

pleader, 540. * 

power of sale d6es not imply autliority to mortgage property, 534. 
power to carry oh mercantile business does not authorise drawing or 
indorsement of bills and notes, 534. 
principal estopped by conduct from denying agent’s authority, 622- 
625. ■* 

revocation of, 558 seq. 
shipmaster, 543-545. * * 

to raise specified amount on securities does not* authorise loan of 
smaller sum, 599 it. 

to settle partnership affairs on dissolution does not authorise accep- 
tance or indorsement of bills, 534. 
when revocable, 563! 
co-agenls, employment of, 532. 
commission, forfeiture of, by misconduct, 580, 587. 

on secret dealings, agent cannot recover, 579. 
commission, on wagering contracts, recovery of, 224, 225. 

" return," received from sub-agent, 581. 
right of retainer for, 583. 
when agent entitled to, 585, 586, 587. 
when due, 585. 

compensation of agent for injury caused by principal's neglieence, avu. 

contract of agent, how enforceable, 597. »« 

damages, measure of, for breach of warranty, 620, 621. 

deed, execution in agent’s name, liabijjly of principal o3, 610. 

del credere agent, defined, 531, 532. 

delegation of authority by agent, 546 eeq. 

duty of agent in conduct of business, ^68, seq. 

in appointing another ^o act for principal, 551. 
not to deal on his own account in business of agency, 
576. 

not to make secret profit, 578 seq. 

on death or insanity of principal, 567. 

standard of skill and diligence required, 572, 573. 

.» to account to principal, 574, 575. 
to communicate with principal, 576. 
to obtain principal’s instructions, 576. 
to pay over money received on principal’s account, 584. 
exclusive agency: principal’s right to act in agency where sole agent 
appointed, 534. 

foreign principal, agent's right to sue where contract with, 607, 

foreign state, suits against, on agent’s contract, 611, 

fraud of agent, in course of business, binds principal, 625, 626. 

gfiaranty of agent, loss arising from, 447. ^ 

husband and wife, implied authority of wife, 535. 

implied warranty of agent’s authorily, 619. 

of agent’s skill, 572, 573. 
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PRINCIPAL AND AGENT— 

indemnity, agent’s right of, against acUs done in course of busines.s, S92. 
against consequences of acts done in good' faith, S94. 
agiiinst costs of defending action, 593, S94. 
no indemnity against consequences of criminal or illegal act, 595. 
or of buying broker against consequences of his «wn wrong, 593* 
liability Jior acts of another appointed to act for principal, *551 . 

loss occasioned by departure from, instructions, 569, 
liability of principal and agent whether joint or several, 616, 617. 

Epglish Law, 616, 617. , ' 

lien, agent’s, for commission and disbursements, 588, 589. 

*how lost, 591, 

not affected by bankruptcy of priijcipal, 592. 

barring of remedy Statute of Limitations^ 
592. 

winding up of company whose agent he is, 591* 

lien sub-agent’s, 590, 591 , 

misrepresentation by agent, effect of^ 625, 626. 

negligence, aunt’s li^ility for, 368-371. 

negligence may prejudfce agent’s right to recover for disbursements, 588. 
negotiable instrument, liability of principal and personal liability of 
agent on, 611, 612. , 

notice to agent is notice to principal, 599 re*, 
pdtsonal liability of agent on contract, 602 seq. 

on charterparty, what words exclude, 604^ 
60S. 

on negotiable instruments, 611. 
power of attorney, nature and construction of, 538. 
m revocation by death of principal, 559. 

principal defined, 530. 

duty of, to agent, 592 seq. 

estoppel by holding out agent as having authority, 622-625. 
how far bound by unauthorised act of agent, 598. 
pakka adat contracts, incidents of, 570-572, 584. 
payment to agent, 538. , 

set-off not binding on principal unless authorised by him, 538* 
right to all profits made in agency, 578. 

, right to follow properly in hands of {bird person, 631. 

undisclosed, rights and liabilities of, 614 seq. 
profits, princip^’s right to : limits of constructive agency for such pur- 
*poses, 578. 

promise to pay barred debt: authority of agent, 192, 193. 
public officer, cannot be sued for acts done on behalf of Government, 
, 611. 

no implied warranty of authority in qase of, 620. 
ratification of official acts of, SSS. 

ratification by principal of unauthorised or excessive acts of agents, 552 seq. 
how made, 555, 

knowledge of facts necessary to validity of, SS6. « 

of actq of state, 555. 

of one unauthorised act ratifies whole transaction, 557. 
of unauthorised act, cannot affect third party, 557. » " 

principal cannot sue for breach committed prior to, 558. 
retrospective effect of, SS4. ' • 

secret dealings of agent, ratification of, only effective after full dis- 
' closure, 580. * , * 

void act cannot be ratified, 554, 5SS. 
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PRINCIPAL AND AGENT— com iiftwei. 

remuneration, agent jiot entitled to, where biisinebs misconducted, _S87. 
express contract in writing: no remuneration unless all conditions 
fulfilled, S87. 

special modes of remuneration allowed by custom, S81. 
when ^uC, 58?. 

retainer, agent's right of, 583. • 

revocation of agent’s* authority, 558. 

by death or ipsanity of principal, 559, 568. 

damages for *l)remature revocation, 564, S6S. , 

factor, whether authority of revocable, 562. 

may be express or implied, 566. * 

notice of revocatiqp, 565. 

wher^ tVo or more principals, joint authority to agent 
revocable by notice given by or to one only, 565, 566. 
when effectual, •566. 

where authority coupled with interest, 560, 561, 562, 
where authority partly exercised, 563, 564. 
sub-agent, authority of, revoked by terminalion^f agent’s authority, 568. 
liability of, 548. ■ 

liability of agent for acts of, 548, 549. 
liability of agent £or acts of, where appointed without autho- 
rity, 549, ^0. 

liability of principal for acts of where dui}kappolnted, 548, 549. 

where ' appointed without 
authority, 549, 550. 

person appointed by agent with authority of principal is not, 
550. 

when agent may delegate authority to, 546. 

when agent may not delegate authority to, 546, 547. * 

who is, 548, 

termination of agency, 558 seq. 
third party, equities between agent and, 615. 
undisclosed agent, contracts with, 613. 
undisclosed principal, rights of, 614 seq. , 

wagering contract, agent bound to retflrn to principal money received 
on account of, 225. 

wife, implied authority of, to pledge husband's credit, 535, 536. 
PRINCIPAL AND SURETY. * * _ _ * 

assignment for benefit of creditors dots not constitute relation of, as 
between debtor and trustee, 442, • 

bill of exchange, indorser primarily liable as principal, 472. 
bond under C.F.C. s. 55 (4): discretion of Court to enforce bond, 465. 
cp-debtors, suretyship between, 453. 

-co-sureties eqfitled to share in benefit of indemnity, 482, 
composition, surety pa 3 'ing before, 465. , 
contribution between co-sureties, 481, 482. 

equal right of co-sureties to benefit of securities, 482. 

^no right of, between sureties by separate obligations for portions of 
same debt, 482, 

creditor’s appropriation binding on surety, 323. 
creditor defined, 441. 

rateable contribution where liability varies, 483. 
discharge of surety by variation of contract, 455 seq. 

bankruptcy, principal’s discharge in, docs not dischafge sure- 
* Jies, 461. , , . 

by giving time to principal, 463. 
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PRINCIPlAL AND SURETY— coit/Mwed. 

discharge of surety by variatioir of contract — con timed. 
by giving time to principal — continued. ' 

acceptance of interest in advance by creditor amounts to giving 
time, 464. 

■ contract for resale to vendor does not discharge surety, 4S6. 
r forbearance to sue in pursuance of agreement \?ithout consido 
ration not a discharge, 464. 

operation of rule as to giving time may be excluded by express 
f agreement, 466. ' 

mere striking of balance whether enough for, 464. 
srfety not discharged when agreement to give time made with 
third person, 466. 

by laches of creditor, 462, 468-470. ^ *' 

creditor’s act or omission impairing surety’s remedy, 468, 470. 
by operation of law, 461. , 

by release of one co-surety, 468. 
by release of principal, 460. 
by variation of Criginal agreement, 4SS, 456. i 
consent decree nCade without surety’s consent for payment by instal- 
ments, 464. 

forbearance to sue principal debtor, surety not discharged by, 467. 
joint debtors, suretyship between, SSO, SSI. 

# mere passive acquiescence in debtofs irregularities will not dis- 

diarge surety, 469, 

promise to give time distinguished from contract not to sue, 464. 
"settlement" contract for repurchase of goods from buyer, 456. 
tendency to diminish surety’s remedy or mcrease his liability chiefly 
considered, 469, 470. 
implied indemnity of surety, 479. 

interest, payment of, by debtor, whether keeping alive action against 
surety, 448. 

’surety’s right to, on payment of debt, 472. 
joint promisors are not sureties, 475. 
liability qf surety, extent of, 444. 

to pay decretal debt of a compromise decree, 463. 
to pay though suit barred against debtor, 481 . 
how proved, 445, 

• where limited in amoCnt, 445. 

where original contract void or voidable, 446, 447. 

^>rincipal debtor defined, 441. 

surety bound by creditor’s appropriation, 321. 

surety bond for rent executed after execution of lease, 444. 

surely, death of, generally revokes continuing guarantee, 452. 

surety, defined, 441, 442. 

surety not liable unless creditor performs his part of Hhe contract, 445. 
surety, rights of, on payment of liability on principal’s default, 470, 471. 
to benefit of securities, 473-475. 

to recover amount paid, which the debtor was not bound 
to pay, 447. 

suretyship between co-debtors, 453. 
when surety not liable, 465. 

And see Guahahtee. 

'PROFITS, 

lossfof, on breach of contract, 395. 

.of agency, principal’s right to, 578 se'q. 

PROMISE, 

alternative, one branch unlawful, 317. 

» an accented nrnrwisal 1 ? *■ 
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PROMISE — continued. 
definition of, 12 . 
express, 57. * 

gratuitous, 180, 
implied, 57. 
independent, 292. • 

independeA, to perform lawful and unlawful acts, 5 ^ 5 , 
joint promises, 282. , 
mutual, 27. 

no intention to peAorm, 108. 

of forbearance, 28. * 

of marriage, breach of, does not sur-vive against e:>cecutors* 244 245, 
performance of unlawful, 133-135. 1 > • 

reciprocal, 12 , 27, 2», 5fe, 179, 180, 316. 
performance of, 292 seq. 

order of pe{formance, 296. 
subscription to public or charitable object, 17. 
tacit, 57. 

to pay barred debt, 178, 189, 190. 

distinguished from acknowledgment, 190. 

PROMISim, , . 

iiefinUiflii J 2 - 

joint promises, all should ^ue on promise, 283, 
rights of, in contract of indemnity, 439, 4^. 

PROMISOR, 

definition of, 12 . 

rights of, in contract of indemni^, 441, 

PROMISSORY NOTE, 
defined, 214, n. 

for debt due on -wager, void, 232, 233. 

for pre-existing debt, does not bar original cause of action 329.* 
given on attaining majority for debt incurred during minority, void, 69. * 

in favour of minor, validity of, 69. , 

signature by agent on principal’s behalf, ?98. 

PROOF, 

burden of, 

in contracts of lunatics, 75. • 

in cases of loss of or damage to goods by carq^f^ 49 O. 
in cases of undue influence, 95, 96, 100, 101. 
in dealings with fiardcMiishm women, 81, 82, 96 g(q^ 
of foreign law, 131. 

PROPERTY, unlaf ful detention of, 85, 88 . 

PROPOSAL, 

acceptance of, 12, 13, 28, 31. 

, by performance of conditions, 51. 
by ptfsfj 34-36, 

by receipt of consideration, 51. 

• • must be by person to whom offer is’-jnade 82. 

must be certain, 45, 46. “ ‘ ' 

comtflunication of, 31 seq. 

whej complete, 34, 
meaning of, J.1, 12, 13. , 

rejection of, 45. 

revocation of, when effectual, 36-39. 
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PROPOSER, death or insanity of, 4445. 

PROSPECTUS, of company, incorporation in life policy, 33. 

PUBLIC DUTIES, 

application to enforce : 

alternative order on, 773. . . 

how;, made, 772. * 

procedure on, 773 . , 

conditions to be satisfied before order to enforce, can be made, 768. 
distinguished from personal rights, 770. t 

enfore'ed by " requiring a specific act to be done or forborne,” 768, 
enforcement* of, 760-772. 

inferior Courts of judicature have no power to enforce, 770. 
jurisdiction of Courts to enforce, under sectioo>*4S»of S. R. A. cannot be 
invoked where other specific and adequate legal remedy, 771. 
of a corporation, how enforced, 770-772. 
order directing enforcement of, bar to issue of mmdamuSj 773. 
execution of and appeal from, 773. 
may be peremptoiy, 773. 

parties againsf whom io order under section 45 of S. R ,A. to enforce, 
can be made, 770. 

scope of order under section 45 of S. R. A. to enforce, 768. 
what Courts empowered to enforce, 7S6, 767, 768. 
wjiat persons cqn be directed to carry oul^ 769; 770 , 

PUBLIC OFPICER, 

cannot be sued for acts done on behalf of Government, 611. 
contract with, conflicting with public duties, void, 171, 172. 
employment on work outside duties of office npt within section 45 of S. 
, R. A., 770, 

no implied warranty of authority in case of, 620. 
ratification of official acts of, SSS. 

statuary duties, order to enforce cannot be made where Provincial Go- 
^ vernor specially authorised by Legislature, 771 , 

PUBLIC OFFICES, sale of, unlawful, 171. 

PUBLIC POLICY, 

agreements contrary to, 137, 138, 153, 1S5 seq., 200. 

agreement to supply funds to carry on suit in consideration of share of 

'• property recovered not Opposed to, 162. 

champerty and maintenancef 161 seq. 

marriage, agreement to pay money in consideration of, is against, 168 jeq, 
promise by married man to marry woman aftenhis wife’s con- 
trary to, 153. 

monopoly, agreement tending to create, opposed to, 172. 

public offices, sale of, contrary to, 171. 

restraint of trade, agreements in, W. • 

public interest the true test of validity of agreement, 200, 204. 
Stifling prosecution, 157-158. 

trade combinations, agreements for not against, 202, 203. 
trading with enemy, 156-157, 
what term covers, 155-156. . 

PUBLIC SERVANTS,' ratification of acts of, 555, 

PURCHASE, at undervalue, 94, 180, 195. 
witifnotice of prior agreement for sale, 718. 

- PURCHASER, 

acquiring outstanding title, 681. 
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PURCHASER— coMtinMffrf . 

rights of, against vendor to have his expectations satisfied, 682. 
against vendor with imperfect title, 680, 681 . 

PURCHASERS, some of several, of immovable property cannot claim specific 
performaincd, 6S0r. 

* QUASI-CONTRACT, 

liability of promisor m void agreement, 374, «. 
reimbursement of fnoney paid under, 3SS, 356. 

RAILWAY COMPANY, See Cawuek. 

RATIFICATION, 

conditions necessary ato.'^SSS, SS6, 557. 
knowledge of facts necessary to validity of, SS6. 
of acts of state, SSS^ 
of agent’s contract, 552 seq. 
how made, 555. 

of minor’s contract, 69 seq, • 

of secret dealings of agent, only effective aftw*full dischsure, 580. 

of unauthorised act, cannot affect third party, 557. 

payment of debt incurred during minority whether ratification necessary,. 

70. ^ 

retrospective effect of, 5W. 
void act cannot be ratified, 69, 70, 554. 

x -x ogn pp nmn'em oi; ttistt ' amwary , 76S. 
mode and effect of, 765. 

not answerable to third person for unauthorised acts of agents, 551 
RECIPROCAL PROMISES . See Promise. 

RECTIFICATION OF INSTRUMENTS, 

counter-claim for, may be allowed, 730. • 

may be followed by decree for spedfic peiformance, 731. 

" mutual " mistake, a ground for, 729, 730, 

none where no prior actual contract by wjjicb to rectify, 128, 129, 726 . 
presumption as to intent of parties for the purpose of, 730. 
principles on which English Courts adjudge, 726, 731 . 
to establish a right to, it is n^ssary to sho^ fraud or common mistake,. 

728, 729. • 

when allowed, 728. 

will not be allowed where rights acquired by third persons in good f^ithc 
would be affected, 730. 

refusal T(3 PERFORM CONTRACTT. See Pkepormance. 
REGISTRATION, * 

of agreement made on account of natural love *and affection, 178, 185, 186, 
of documents, 60. 

REGULATIONS, unrepealed, 8, 

RELEASE, 

by ppe^f two joint mortgagees discharges mortgagor, 258, 284. 
of one joint promisor, 282. 

RENT, " • ^ 

distress for, goods in hands of auctioneer or factor privileged from, 630.. 
receipt for; Sashing of cheque fot less than amount due, 338, n. * 
tender of, 257. 
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^lEPRESENTATION, 

means of discovering truth of, 119, 120. 
of authority by directors, 112, 114. 
reliance on, 121, 122. 


■REPRESENTATIVE IN INTEREST, how fat liable to .a decree for spe- 
cific^erlormance, 705. * 


RESCISSION. 

agreement to rescind, effect of, 323. ^ 

alternative prayer for, in suit for specific perfontiance, 735. 
"anlicipatoty breach,” giving promisee right to rescind, 26S, 266. 

"any person interested in a contract," at the instance of, 734. 
conditional on party rescinding doing equity, 7^5 . 
inadequacy of consideration not of itself suificidht ground for, 194. 
misrepresentation of title, purchase rescinded for, even after conveyance 
and possession, 733 n. « 

mistake, for, 735. 

must be express anj unequivocal, 342. 
of unlawful^outract, ||4. 

of voidable contract, 122, 123, 340 seq., 733, 734. 
how communicated, 3S6. 

option to rescind in xerlain events docs not make contract contingent, 
238. , 

tiarty cannot Both rescind contract and retain advantage acquired under 

it, 340, 341, 342, _ ' 

party rightfully rescinding entitled to compensation, 434. jwwiwv* 
principles governing, 732, 

right to rescind on failure of other party to perform contract in its 
• entirety, 261 siq. 

when may be adjudged, 733. 
when parties in Pari delicto, 734. 


RESTRAINT OF LEGAL PROCEEDINGS, 

agreements restricting right to take legal proceedings void, 205. 

exception of agreements to refer to arbitration, 205, 206. 
undertakmg not to appeal, jgiven for consideration, is valid, 207, 208. 


RESTRAINT OF MARRIAGE. See Maxbiage. 

RjgSTRAINT OF TRADE, , ^ 

agreement in, void, 196. ^ 

agreement by employee not to compete vyth employer, valid, 199, 200. 
•agreement cannot be enforced if without consideration lOQ , — 

agreements made abroad ii|il MilihM'»wldiiiMliHil01l*if1IWlTli llji ll"l III 11 //IIT 
exception where goodwill sold, 197. 

injunction, enforcement of negative stipulation in restrictive agreement 
by. 199, ' , 

limits of time and space, 197, 19S. 
limits of restraint must he reasonable, 197, 200, 
ordinary trade contracts not aimed a^ 202. 

public interest the true test in determining question of reasonableness, 
200,201,204. • • 


restrictive agreements between manufacturers to pool profits, whether 
within section, 202. 

restrictive agreement during term of service not illegal, 199.* * 
trade combinations to keep up price of goods not within*sectioin 201-204. 


RETAINER, agent’s right of, 583. 
REVOCATION, • • 

'arrival of, before acceptance, 37. 
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REVOCATION— 

by lapse of time for ^acceptance, 44. 
by withdrawal of bid at sale by auction, 39. 
not presumed, 43, 44. 
of acceptance, 38 seq. 
of agent’s authority, 558 seq. 
of proposal, 31. 

when effectual, 3fi^ 38 seq, 
of proposal, notice ^of, 41 seq. 

REWARD, * . 

offer of, 52. 

right of finder to sue for, 508. 

ROMAN LAW, * * 

as to liability of bailor for defects in goods bailed, 488, 489. 

expenses of gratuitfius bailee, 502. 

mixture of goods baited with those of bailee, SOI, 502. 


SALE, 

at undervalue, 94, 180, 194, 195. 
by auction, 39. 

of goods pledged, 519, , 

of immovable property, may be specifically enforced, 663, 666, 667 . 

will not be specifically enforced where vgndor has no J:itle, 
708. 


of land, to defeat execution creditor, 151. 

' ■ ""ifataiJi ' ui ‘' u i «H * a e t ?’ '4 03-406. 

by mortgagee "subject to all defects,” 126. 
of movable goods, how far specifically enforced, 667 . 
of public offices, 171. 

of share in partnership business, may be specifically enforced, 668. 
of stocks or shares not a proper subject for specific performance, 668. 


SALE OF GOODS, 

auctioneer does not contract with intending bidders that ^oods will be 
offered for sale, 52, 53. ^ 

damages, measure of, on breach of contract, 384. 

• for non-acceptance of goods by buyer, 388, 389, 390, 

non-delivery sof goods by seller, 386, 387, 399. • 

delivery, time when of essence of contract»301-305. 

musi be at place fixefUby buyer where not specified in contract, 289, 
290. 

on Sunday, 288. 

wher&time specified, 291. . .u 

duty to dilclobe xla£«o*^N*t'ad«fWS^[e'48 t6,‘ 109. * v 

inspection of geods : what is a reasonable opportunity, 256, 257, 
instalments, measure of damages for failure to deliver on due dates, 389, 
390. 

non-existing goods, sale of, 124, 125. 

paytugnt, stipulation as to time of, not generally of essence of contract, 
300, 301, 303. 

price: reasonable price presumed where none named, 214. 

. tender of, by buyer, not necessary as evidence of willingness to 
perform, 295. 

readftiess afid willingness to perform contract, 294, 295. 

demand for delivery without payment or tender is not.evidence of, 295. 
goods nfed not be in vendoj’s actyal possession, 295. * 

standing offers, 40, 41. 
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SALE OF GOODS — continued. 

" subject to all defects," 126. 
tender of goods, 250, 2Sl. 
warranty, breacli of, buyer’s rights on, 126, 127. 
damages for, 393. 

SALE OF GOODS ACX^1893. 399. ' * * 

SALE of GOODS ACT (Til of 1930), 399, 408^487, 520 seq. 

SEAL, requirement of, 3S0-3SS. „ 

dispensed with where consideration executed, 352? 

SECURITIES," surety's right to benefit of, 473 seq, 

SEPARATE ESTATE. See Mabrtoj Woman,, 

SERVANT. See Master and Servant. " 

SETTLEMENT, testamentary directions to execute^, may be specifically en- 
forced, 724. 


SETTLEMENT CONTACT, effect of, 328, 329. 

SEXUAL IMMORALITY, contracts tending to, 152 seq. 

SHARES, application for, induced by false representation as to identity of 
company, 83. * 

share certificates, whether document of title, 525, 

SHfr, ** 

authority of shipmaster, 543-545. 

misrepresentation as to tonnage; avoidance of cJiarterpai ty, IIS. 
SKILL, standard of, reqvdred from agent, 572, 573. 


rSOLICITOR, 

- gift from client to, 92, 93. 

implied authority to compromise suit, 540-541. 
lien, of, oft client’s papers, 510, 514. 
discharging himself loses lien, 514. 

' ' dissolution of firm of solicitors extinguishes Hon, 514. 

taldnB security from client, whether waiver of general lien, 514. 
to what documents lieiT extends, 514. 


SPECIAL CONDITIONS, 

" commubication of, 32, SS.** 
indorsement of, on ticketp, 33. 


armance oi damages; election open un- 


SPECIFIC PERFORMANCE, 

•wefenlent I 
alternative claim to^ 
til hearing, 688. 

alternative promise, ps^ly unlawful, lawful branch,, enforceable, 317. 
building contract, specific performance of, not convenient, 669. 
by and against company, 703, 704, 716. 
by co-parceners in joint Hindu family, 717, 
personal representatives, 243. 
personal contracts not enforceable against, 243. 
reversioner, 704. 
certainty necessary for, 214. 
compensation, award of, 686, 687. 
compensation for misdescription, 119. 
coitsideration, inadequate, no bar to, 195, 724. 
contract for* sale of land, 49, 663. 
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SPECIFIC PERFORMANCE-ciwii/Mi?^. 
contraets — conUrtwed, 

against whom enforceable, 715. 
against whom not enforceable, 721 . 

for transfer of immovable property by way of security granted 
wherb datftages not adequate, 667. 
grounds of defence in a suit for, 707. • 

not specifically enforceable, 689, 700 . , 

with compensation where part unperformed is small, 671. 
where part unperformed is large, 674- • 

damages, liquidation of, no bar to, 688. ^ 

decree not granted because contract contains provision for special pay- 
ment by vendor oq breach, 703. 
discretion as to gftinthig decree, 696. 
dismissal of suit, effect of, 724. 
execution of deo#ee, 669. 

independent part of contract, of, 677 . , 

"separate and independent footing” necessary, 679. 
independent promises to do lawful and unlawful ac^s, lawful ones en- 
forceable, 317. ■ • 

infanfs contract, cannot be specifically enforced, 70, 71. 
lease, part performance of oontract to, 719, 720, 721. 
lost deed, suit to obtai;^ benefit of, 670. '' 

mistake, right to resist suit on ground of, 128. • • ^ 

not granted in favour of parly who has become incapable of perform- 
ing essential term of contract, 265, 266. 

* T «H ‘ |i i B ' fgtBjaiii ' e; iatii g aet ’ B lease, 719, 720, 721 . 

immovable property, contract to transfer, 720. 
inability to perform small part of contract only, 671 . 
where unperformed part is large, 674. 
independent part of contract, of, 677. 
to be ordered only in specified cases, 680 . 
purchaser undisclosed principal: no answer to action for, 667*. i 
representatives, enforceable against, 715, «, .’ , •• 

stock, Government, contract for sale of, not proper subject for, 66 
subject-matter of contract, portion «f, not in existence, 670.* ' 
title, absence of, in seller, 708. ' 

subsequent relief against persons claiming under, 715. 
undisclosed intention of ofte party to pCrform unlawfully, 136. • 
unregistered agreement, of, 721 . • ’ * ■ 

when enforceable, 665. <* 

■with variation, 713. 

how given, 65b . 

immovable properly; recovery of possessioif, 652. 
movable property, recovery of, 660. 

person in possession not as owner: delivery to person entitled to' im- 
iSediate possession, 661 , 

* recovery of possession under section 9 of S. R. A., spit for : question 
of title cannot be raised, 6SS, 
settlements, awards and directions to execute, 724, 725. 

SPECIFIC RELIEF ACT (I of 1877), 645-796. 

SPECULATIVE TRANSACTIONS, 227-229. 

• See V/Asm. ^ , 

SPIRITUAL Adviser, gift to, 92 . 

t 
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STAKE-HOLDER, rights and Uabilities of, 225, 233. 

STATUTE, acts forbidden by, 138 seg. 

STATUTE-BARRED DEBTS, 

appropriation of ^)ayments to, 322. 
promise to pay, when enforceable, 178, 179. 

“STIFLINtJ PROSECUTION,” agreements for, against public policy. 
- 156-161. 

withdrawal of prosecution already begun is not, 16Q n, 

STOCK, " . 

contract for purchase of, when void as wagering contract, 227-229, 
Government, contract for sale of: specifig performance not proper 
remedy for breach, 668. '' 

STRANGERS TO CONTRACT, rights and liabilitks of, 17-23. 
STRIDHANAM. See I^akeied Woman. 

STRIKE, stoppa^ of wo^k by, effect on- contract, 308. 

SUB-AGENT. See PRtNapAi, and Agent. 

SUBSEQUENT TITLE, relief against pjirties and persons claiming under 
them by, 715. 

SUCSESSION ACT, 1925, 73, 647. 

SUIT FOR SPECIFIC PERFORMANCE, effect of dismissing, 724. 
SUNDAY, delivery of goods on, 288. 

SURETY. See PraNapAL and Soeety. 

Survivorship, to Government securities, 286. 

TACIT PROMISE. See Promise. 

TEJI’MANDI TRANSACTION, 

''' whether void as wager, 223. 

TELEGRAM, Tevocation of proposal by, 34. 

-TENDER, 

acceptance, effect of, 41. 
before due date, 255. 
by mortgagee, 258, n. r 

conditions prescribed by public bodies under statutory powers, 39, 

must be of entire amount, 251. 
n and unconditional, 252-253. 
of chegue, 250, 251, 257. 

of currency notes, 257. *• ^ 

of goods: reasonable opportunity of inspection, 256-257. 
of instalments, 255. ' ' 

of money, 257. 

of price, not necessary to show willingness to perform contract for pur- 
chase of shares, 295. 

of rent, 257. "■ r 

refusal by creditor to accept payment precludes subsequent objection to 
for^,257. . r *' n 

to one of several joint lessors or mortgagees valid, 258-259. 
unascertained sum, offer of, is not a, 251. 

TERMS, of contract, implied, ^57, 58. 



THIRD PARTY, 

agent, ratification of unauthorised act of, cannot aifect, 557. 

cannot sue on contract by English law, 17-23. 

claiming goods bailed, rights of, 507. 

consideration may proceed from under Act, 17, IS. 

contract with agent, when principal bound by, 536, 596. 

equities between agep.t and, 615. 

principal’s riglit to follow property into hands of, 631. 

without title, caniot challenge validity of contract, 122. 

TICKETS, indorsement of special conditions on, 32, 

TIME, 

for performance of cantracts, 287. 
extension of, 339. 

of payment, not generally of essence of contract in sales of goods, 303. 
when of essence of contract, 301, 

TIME-TABLE, general proposal by, 52. , 

TITLE, 

acceptance of, on sales of land, 49, 50. 
bad, varieties of, 708, 709. • 

defective, agreement tliat vendor not liable for — effect of concealment 
~ on, 109, «. » , 

disputed, compromise on, not affected by later decision on title, 126, n. 
doubtful, will not be forced on an unwilling purchaser, 709 seg, 

. ^ *> mii wi i i e veiidui ’ iiayn ’ a i ’ 


TORTS, 5c^Wboncs, 

TRADE, 

agreements in restraint of. See RcsTaAtNT of Tbadc. 
combinations, agreements for, not against public policy, 202, 203. 
usage of, 8 seg,, 58. * 

as to disclosure of defects in goods sold, 109, 110. 

Bombay, as to purchase and sale of goods by agenb 570. 

TRADE-MARK, 

is " property " for purposes of section 54 of S.R. A>, 779. 
may be protected by grant pf injunction, J86, 787 . 


TRADE NAME, use of, 122. • 

TRADING WITH ENEMV^ unlawful, 156, 157. 

TRANSFER, 

■ef * 


immovsjble pro^er^, 184^ 185,^ 
intent 


^ i 


TRANSFER OFTPROPERTY ACT (TV of 1882), 174, 178, 643, 648, 671, 
674, Ji. €82, 683, 684, 718, 720, 737. * 


TRESPASS, continuing, may be prevented by grant of injunction, 784. 


TRUST; breach of, may be prevented by grant of injunction, 785. 
TRUSTEE, 

giftjjo, by cesfui gue trust, 92. 

is a “ person interested to deny " under section 42 of S.R, A., 742. 
nor entitled, unless expressly authorised, to make novation of contract 
324. 

TRUSTS ACT (II of 1882), 173, ^'74, 347, 648, 649. 

UNCERTAINTY, agreemet^s void for, 213. ^ 

106 - • 
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UNCONSCIONABLE BARGAIN, 
burden o£ proof, 100, seq. 
excessive rate of interest, 100-105.’ 
inadequate consideration, 101. 
presumption in cases of, 100, 101. 

UNDERVALUE, 

mortgagee's covenant to sell at, 101. 

'■ purchase at, 94, 180, 195, 196. 
reversionary interest, sale at, 101. 

" uncdSiscionable bargains," 100. 

UNDUE INFLUENCE, 

burden of proof, 88, 90, 90, n, 95, 96, 100. , 

"catching bargains" with expectant heirs Snd''otIiers, 99, 101. 
defined, 88. 

delay and acquiescence as bar to relief, lOS, 106t‘ 
equitable doctrine of^ 89 seg. 

essential condition th.^ party is in position to dominate, 91. 

fear as factoR in, 94. v 

fiduciary relations, 88, 90-94. 

gift by person of weak intellect, 103^ h. 

independent advice, 94. 

master and servant, relation of, 88, n. 

mental distress,e94. 

pard<Mtishin women, contract wUh-»- burden of proof, 81, 82, 96. 

parent and child, transactions between, 93. 

plea of undue influence can be raised only by the party, 91, 

setting aside contract induced by, 123. 

solidtor, gift to, 92, 93. 

spiritual adviser, gift to, 92. 

threat of criminal prosecution is not, 94, 

^ut deed executed by ignorant person under threat, and in absence 
of independent advice, set aside, 95. 
trustee, gift to, 92. 
unconsciotrable bargains, 88, 100. 

" unfair advantage," 88, 90. •“ 

UNILATERAL CONTRACT. Se^ Contbact, 

UNLAWIPUL AGREEMENf^ '' 

agent must account to ^iudpal for money received under unlawful 
.^contract, 584, 585, 

lotteries, 234. 

marriage brocage contracts, 168 seg, 

money paid under, recovery of, 152, 153, 343, 344. ’’ 

monopoly, agreement tending to create, 172, 

morals, agreements contrary to, 133, 137, 138, 152 seg, 

mutual promises to perform legal and illegal acts, 316. 

object, when unlawful, 133 reg. • 

pleadings in cases of, 173. 

promise by married man to marry another woman on his wife’s death, 
void, 153. ' " 

public offices, sale of, 171. , « 

public poU^, agreement contrary to, 137, 138, 153, ISS seg,, 200. 
/ecovery of ifssney paid under, 152^ 153, 343, 344. ' 
restrsunt of trade, agreements ih, 196 'Seg. 
statute, agreements contrary to, 138 seg, 



UNLAWFUL AGREEMENTS— 
stifling prosecution, IS6-f61. 
subsequent illegali^, efiect of, 306, 3W. 
trading with enemy, 156, 157. 
unlawful intention not presumed, 13^ ISS. 
wagering contracts Toid, but not unlawful, 224, n, 
waiver of illegality, 173. 


USAGE, of trade, 8 seq., 58. 

VARIATION, ; ^ , 

non-enforcement of specific performance of contracts »cept with, 713, 
714. * ' 

of contract, 713, 714. 

VENDOR AND PURCHASER. See Immovable Pbopertv. 

VOID AGREEMENT. ^Sei Agbeement. 

VOIDABLE CONTRACT, 12, 116 seq. 
rescission of, 340 seq. 

VOLUNTARY SETTLER, contracts to sell properly by one. who is a, 708. 
WAGER, 

bet is a, 216. ■» 

broker’s commission on Angering agi cements not recoverable, 224, 225. 
collateral agreements, when valid, 224-229. • » 

contract in respect of vpid, but not unlawful, 224, n,, 594. 
defined, 216, 

.w»wd8llOSIll'’lRUU Ifl r'bspflCnj¥I'*tI<3t recoverable, 224-227, 233, 

but loser may recover from stakeholder before it is paid over to 
winner, 233. 

diilerences, cases on gambling in, 218. 

evidence, oral, to prove wagering nature of agp-eement admissible, 229- 
231. 

life policy is not within prohibited agreements, 217, 
lotteries, 231. 

presumption in cases of speculative contracts, 220i 221, 227-229. 
promissory note for debt due on wager, action not maintainable on, 232, 
233. • 

recovery of money paid under wagering agreement, 347, 348. 

of money lent for gaming purposes, 237. * 

secuiities for money won at or lent for gdning, void in England, 233, n. 
speculation distmguished fft>m, 227. , 

Stock Exchange transaction: contract lawful if delivery of stock con- 
templated, 218, 220. 

Tefi Mandi transactions, S3, „ r 

WAIVER, of illegamy*^^greeSieri^ Wr, void, 173. 

WAR, frustration of adventure by, 3(^, 309, 313 seq. 

WARD, bond passed by, 147. 

WARD OF COURT, authority of collector to bind ward to pay barred debt, 
192„193. 

WARRANTY, 

breach of, buyer’s right on, 126, 

" * measure of damages on, 393, 

* irapUfd, of«autho»ty by agent, 619. 

WHARFINGER, hen of, for balance of account, 510, 513. . 

^ 

WITNESS, "promise, after subpoena,. to pay, for loss of time, without ebn- 
sideration and void, 183 
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WORDS, 

acknowledgment, 190. 
agent, S30. . 

agreement, 12, 649. 
another person, 375. 
appeal, 660 . 
bailee: 484. 

^ bailment, 484. 
bailor, 484, 
bene<it, 342. , 
business, $34. 
by way of wager, 218. 
causing consent, 116, 121. 
champerty, 161. 
coercion, 85, 380-381. 
consent, 76. 

consideration, 12, IM, 135. 
constructive trust, fcS. 
contingent contract, 385. 
continuing guarantee, 448, 
contract, 12; 208, 649. 
contract of guarantee, 441. 
contract of indemnity, 436. 

•creditor, 441, • 
debt, 193. 

del credere, 531, 532. 
deposit, 683. 
dispossessed, 657. 

documents of title to goods, 520, 525 

does, 374. 

engagement, 287. 

express trust, 648. 

for&idden by law, 133, 138. 

fraud, 106. 

fraudulent, 151. 

free consent, 84. 

futlhet telief, 756-761. 

future transactions, 450. 

• good consideration, 28. * 
indmoral, 152. 

JimpUed trust, 648. 
indemni^, 4^. 
interested to deny, 756. 
kabala, 22. 
keeping silence, 478, 
law. meaning of, 143, n. 
lawfully, 373. * 

liability, 442. 

Lord's Day Act, 288. 
mandamus, writ of, 767; 768. 
material circumstances, 478. 
metcantile agent, 520. 
misrepresentation, 110, 
near relation, 178, 185, 186. 
nojace, S24. 

^otOect, 134. ». 

^obligation, 646, 647, 781, 78®. 
ordinary diligence, 120, 121. 
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tOSDS—ccmtiitMd . 
jattah, ^ 
pawnee, S15. 
pawnor, SIS. 
person, 341. 
pledge, SIS. • 
positive assertion, 110, 112. 
i^ossession, S22. • • 

principal, S30. . 

principal debtor, 441,* 
promise, iJf 134, ‘ 1901 
promisee, 12. 

promisor, 12. ■ 

proper time and place, 288.* 

“ property” 783. 
proposal, 11, 12. • 

reasonable compensation, 43(J_ 
reasonable opportunity, 2S6. ' 
reasonable time, 287. 
reciprocal promises, 12, 27. 
reversionary heir, 762, 763. 
settlement, 647, 
sub-agent, S48. 
saxli 

surety, 441, 442 . 


trustee, 646, 648. 
undue influence, 88, 89. 
unfair advantage, 88, 90. 
void agreement, 12. 
voidable contract, 12. 

WORK AND LABOUR, no fcnjuneration for, unless work completed, 344, 
34S. 

WRITTEN CONTRACTS, Unauthorised a^fralion of, 327, Jjp, 
WRONGS. 

Injury to goods bailed, rigl^^ S28. 

ZANZIBAR, Specific Relief Ac^ does not appj^ to, 200, u. 
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